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PROCEEDINGS 

UPON   THE 

Death  of  William  H.   Underwood, 

HAD    AT    A 

MEETING  OF  THE  BAR,  AND  IN  THE  SUPREME  COURT 
OF  ILLINOIS, 

AT    THE 
JUNE    TERM,    A.   ID.    1876,    JSJT   MT.   VEIfcJVON. 


On  Wednesday,  the  7th  day  of  June,  at  11  A.  M.,  the  mem- 
bers of  the  Bar  of  the  State,  in  attendauce  upon  the  session  of 
the  Supreme  Court,  were  called  to  order  by  Thomas  S.  Casey, 
Esq.,  who  stated  the  object  of  the  meeting.  Ex-Chief  Justice 
C.  B.  Lawrence  was  chosen  chairman,  and  R.  A.  D.  Wilbanks, 
secretary. 

Gov.  John  M.  Palmer  moved  that  a  committee,  consisting 
of  five  members  of  the  Bar,  be  appointed  to  draft  suitable  reso- 
lutions, commemorative  of  the  life  and  character  of  the  late 
Judge  William  H.  Underwood,  to  be  presented  to  the  Court 
at  the  afternoon  session,  with  request  that  they  be  spread  of 
record. 

The  chairman  appointed,  as  such  committee,  Gov.  John  M. 
Palmer,  Attorney  General  James  K.  Edsall,  Judge  William 
H.  Green,  Hon.  E.  M.  Haines,  and  John  M.  Crebs,  Esq. 

The  committee,  through  John  M.  Crebs,  Esq.,  reported  the 
following  resolutions,  which  were  read,  seconded  by  Attorney 
General  Edsall,  and  adopted: 

The  Bar  of  the  Supreme  Court  of  the  State  of  Illinois  assembled  at  the 
Supreme  Court  room,  at  Mt.  Vernon,  Illinois,  on  Wednesday,  the  7th  day 
of  June,  1876,  on  occasion  of  the  death  of  their  brother,  William  H.  Under- 
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wood,  who  died  at,  his  residence,  in  Belleville,  Illinois,  on  the  23d  day  of 
September,  1875,  in  testimony  of  their  affection  and  esteem  for  him  in  life, 
and  their  sense  of  the  loss  which  the  Court  and  Bar  of  the  State,  and  com- 
munity at  large,  suffer,  in  his  death,  do  adopt  the  following  resolutions : 

Resolved,  That  we  find  in  the  professional  life  and  distinguished  services 
of  our  deceased  brother,  both  at  the  Bar  and  as  a  Representative  in  the 
Legislative  councils  of  the  State,  a  career  for  our  admiration ;  and  that,  for 
the  integrity  and  uprightness  of  his  professional  life,  and  for  the  estimable 
qualities  which  characterized  him  as  a  man,  we  hereby  record  our  high 
appreciation,  and  unite  in  the  hope  that  we -may  learn  lessons  of  wisdom  by 
the  example  he  has  left  us. 

Resolved,  That  we  deeply  and  sincerely  sympathize  with  the  family  of  the 
deceased,  in  the  great  bereavement  they  have  sustained  in  the  death  of  our 
departed  brother. 

Resolved,  That  the  Hon.  Gustavus  Kcerner  and  Hon.  Joseph  Gillespie 
be  and  they  are  hereby  requested  to  present  these  resolutions  to  the  Supreme 
Court  of  the  State  of  Illinois,  now  in  session,  with  suitable  remarks,  and 
request  the  Court  that  they  be  spread  of  record,  and  that  a  copy  of  the  same 
be  transmitted  to  the  family  of  the  deceased. 

Gov.  Gtjstavfs  Kcekner  arose,  and,  after  expressing  his 
regret  at  not  being  able  to  attend  the  meeting  of  the  Court 
when  the  resolutions  were  to  be  presented,  said: 

Mr.  Chairman:  Judge  Underwood  departed  this  life  in  September  last. 
The  Circuit  Court  of  St.  Clair  county  being  then  in  session,  the  members 
of  the  Bar,  to  which  he  had  belonged  for  thirty-five  years,  took  appropriate 
steps  to  express  their  sentiments  on  that  melancholy  occasion.  I  then  pre- 
sented  a  biographical  sketch  of  the  deceased,  which  was  somewhat  extended, 
and  which,  together  with  the  proceedings  and  the  addresses  of  other  mem- 
bers  of  the  Bar,  found  its  way  into  several  papers  and  legal  publications.  I 
deem  it,  therefore,  best  not  to  go  over  the  same  ground. 

I  may  be  permitted,  however,  Mr.  Chairman,  to  lay  before  this  meeting 
my  appreciation  of  the  character  of  the  late  Judge  Underwood  in  the 
various  relations  of  life,  as  a  man,  a  citizen,  and  a  jurist. 

It  was  not  my  privilege  to  have  known  much  of  the  deceased  in  his  pri- 
vate walks  of  life,  though  we  have  lived  in  the  same  town  for  more  than 
thirty  years.  But  those  who  knew  him  well,  judged  him  to  be  a  man  of  a 
very  kind  disposition,  of  exemplary  deportment,  of  strong  religious  feelings, 
untinctured,  however,  with  any  thing  like  bigotry. 

As  a  citizen — I  mean  as  a  member  of  the  community  in  its  political  rela- 
tions— I  have  known  him  well.  Notwithstanding  his  apparently  exclusive 
devotion  to  his  profession,  he  took  a  very  deep  interest  in  the  politics  of  the 
country.  His  information  on  that  subject  was  very  thorough  and  compre- 
hensive. He  was  familiar  with  the  lives  of  all  our  great  statesmen,  recol- 
lected accurately  all  important  debates  in  our  National  Legislature,  and 
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kept  up  closely  with  all  the  various  and  variable  phases  of  the  political  par- 
ties. His  collection  of  interesting  political  documents,  such  as  platforms, 
speeches,  addresses,  returns  of  elections,  was  very  rich  and  well  selected,  and 
furnished  him  with  an  admirable  practical  statesman's  compendium.  He  had 
also  studied  to  some  extent  the  best  works  on*  government,  on  national  econ- 
omy, sociology  and  general  history.  For  an  active  and  what  is  now  called 
"practical"  politician,  he  was  too  conservative,  too  compromising  and  con- 
ciliatory, to  make  hrm  a  leader  of  parties.  The  great  mass  of  the  public 
delight  in  extreme  doctrines.  They  are  more  easily  understood,  and  more 
capable  of  being  expressed  in  striking  and  well-sounding  language.*  Com- 
plicated problems,  the  solution  of  which  requires  a  view  from  more  than 
one  side,  repel  the  masses. 

Judge  Underwood  had  not  confidence  enough  in  his  own  infallibility,  to 
inspire  others  w^th  confidence.  In  politics,  more  especially,  one  must  have 
unbounded  trust  in  himself,  before  others  will  trust  him.  But  there  is  no 
doubt  that  Judge  Underwood,  in  his  long  career  as  a  member  of  both 
houses  of  our  Legislature,  and  of  our  last  Constitutional  Convention,  was  a 
very  useful  member,  on  account  of  his'  vast  legal  knowledge  and  his  un- 
ceasing attention  to  business  in  the  House  as  well  as  on  committees. 

His  name  and  fame,  however,  will  ultimately  rest  upon  his  legal  talents 
and  attainments.  That  he  was  a  prominent  and  successful  lawyer  is  well 
known  throughout  the  State ;  but  it  appears  to  me  that  he  has  not  received 
all  the  credit  which  is  due  to  him.  His  unparalleled  industry  had  led  many 
of  the  profession  to  believe  that  his  success  was  exclusively  owing  to  it. 
There  is  an  opinion  afloat,  not,  perhaps,  so  much  now  as  formerly,  that 
strong  intellect  rarely  is  found  in  connection  with  industry,  and  that  the 
presence  of  one  argues  the  absence  of  the  other.  I  need  not  tell  this  meet- 
ing how  unfounded  this  idea  is.  The  men  of  the  greatest  genius,  in  all  ages 
and  in  all  countries,  have  generally  been  the  hardest  workers. 

Judge  Underwood  had,  naturally,  an  acute,  discriminating  and  analyzing 
mind,  and  would  have  made  a  very  conspicuous  lawyer  with  half  the  appli- 
cation which  he  bestowed  on  his  profession. 

In  the  knowledge  of  our  statutes  and  the  Keports  of  our  Supreme  Court, 
he  had,  I  undertake  to  say,  no  superior,  nor  even  an  equal.  This  is  proved 
by  his  annotations  to  our  Revised  Statutes.  Upon  that  work  he  devoted 
many  of  the  best  years  of  his  life.  It  required  immense  patience  and  appli- 
cation, and  also  much  legal  acumen  and  learning.  By  this  performance,  he 
has  laid  the  profession,  and  particularly  its  younger  members,  under  lasting 
obligations,  much  more  so  than  if  he  had  undertaken  legal  works  of  a  more 
ambitious  character. 

I  can  not  conclude  without  alluding  to  some  other  traits  in  his  conduct  as 
a  lawyer,  for  which  I  have  always  respected  him.  He  was  most  faithful  to 
his  clients.  Whether  the  case  he  was  engaged  in  was  holding  out  a  great 
pecuniary  price  or  none  at  all,  seemed  indifferent  to  him.  He  labored  as 
hard  in  either  case.  He  was  also  very  far  from  using,  or  rather  abusing,  his 
knowledge  of  the  law  for  his  own  special  benefit,  or  for  obtaining  some 
ephemeral  reputation.    He  disliked  strife,  he  hated  to  stir  up  law  suits,  to 
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hunt  up  flaws  in  titles  or  in  legislative  proceedings,  in  order  to  confiscate 
other  people's  property.  He  believed  in  people  paying  their  honest  debts, 
even  if  they  could  avoid  it  by  technicalities.  He  had  a  now  almost  obsolete 
notion,  that  it  was  as  dishonorable  to  evade  obligations  on  the  part  of  cities, 
counties  or  States,  as  it  would  be  on  the  part  of  private  persons.  He  seldom 
took  any  stock  in  mere  speculative  suits,  intended  to  rob  others  under  the 
pretense  of  law.  If  his  name  does  appear  in  our  reports  as  sometimes  con- 
nected  with  the  class  of  cases  just  mentioned,  I  have  it  in  my  power  to  assert, 
that  m  every  instance  he  was  not  instrumental  in  getting  them  up.  Had  he 
had  no  other  merit  than  this  abnegation  of  using  his  legal  acquirements  in 
an  improper,  selfish  and  disreputable  way,  he  would,  by  that  alone,  deserve 
to  be  held  up  to  the  profession  as  a  worthy  example.  But,  combining  this 
virtue  with  a  legal  mind  of  a  high  order,  an  industry  and  energy  almost 
without  a  parallel,  he  may  well  be  held  up  as  a  model,  to  be  long  remem- 
bered and  to  be  imitated  by  his  professional  brethren. 

On  motion  of  Gov.  Palmer,  the  meeting  adjourned. 

At  the  meeting  of  the  Court  in  the  afternoon  of  the  same 
day, 

Hon.  Joseph  Gillespie  addressed  the  Court  as  follows: 

May  it  please  your  Honors,  the  duty  of  presenting  the  resolutions  of,  the 
meeting  of  the  Bar,  expressive  of  their  sense  of  their  loss,  by  death,  of  our 
distinguished  friend  and  confrere,  Judge  William  H.  Underwood,  has 
been  assigned  to  me.  I  suppose  it  was  in  consequence  of  my  age  and  long 
and  intimate  acquaintance  with  the  deceased.  It  has  been  my  good  fortune 
to  be  the  associate  of  Judge  Underwood  from  his  advent  to  this  country.  The 
judge  came  here,  according  to  my  best  recollection,  about  the  year  1837, 
and  commenced  the  practice  of  the  law  at  Belleville.  One  of  your  Honors 
(Judge  Breese)  was  then  performing  the  arduous  duties  incident  to  the 
judgeship  of  the  Circuit  Court  of  the  circuit  embracing  the  place  of  Judge 
Underwood's  residence.  The  duties  were  enormous.  The  circuit  embraced 
some  ten  or  eleven  of  the  most  litigious  counties  of  the  State.  I  have  no  re- 
collection of  a  failure  of  the  Court,  during  many  years,  to  hold  its  regular 
sessions.  Judge  Underwood  followed  the  bench  into  every  county,  and 
never,  I  believe,  lost  a  day.  He  soon  attracted  public  attention.  His  con 
stant  attendance  upon  the  Courts,  his  unwearied  application  to  business,  his 
skill  and  judgment  in  the  management  of  his  cases,  soon  made  him  prose- 
cuting attorney,  the  duties  of  which  he  performed  to  the  acceptance  of  every- 
body. Here  an  admirable  trait  in  his  character  manifested  itself.  Although 
he  seldom  failed  to  bring  to  condign  punishment  those  who  had  violated 
the  laws,  yet  he  was  by  no  means  insensible  to  the  claims  of  mercy.  He 
was  eminently  a  merciful  man,  and  believed  in  the  doctrine  that  mercy  oft- 
times  bears  richer  fruits  than  strict  justice.  Judge  Underwood  next  as- 
cended the  bench,  and  for  six  years  performed  its  laborious  and  almost 
unrequited  labors  with  eminent  ability,  and  to  the  entire  satisfaction  of  the 
community.    I  have  personal  knowledge  of  Judge  Underwood  refusing 
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a  much  more  lucrative  and  desirable  office,  for  the  reason  that  his  term  of 
service  on  the  bench  had  not  expired.  He  thought  that  he  was  bound,  in 
honor,  to  serve  out  the  term  for  which  he  had  engaged,  no  matter  what  was 
to  be  made  by  giving  up  his  place.  The  judge  was,  soon  after  retiring  from 
the  bench,  sent  to  the  Legislature,  both  to  the  House  and  Senate.  Almost 
the  rest  of  his  life  was  spent  in  the  public  service,  either  as  member  of  the 
Legislature  or  delegate  to  a  convention.  He  was  in  the  Conventions  of  1848 
and  of  1870.  He  was  an  invaluable  member  of  the  Legislature,  perfectly 
cognizant  of  everything  that  was  transpiring  around  him.  Nothing  escaped 
his  scrutiny,  and  he  made  his  mark  upon  every  important  measure  of  the 
day ;  but  it  was  in  the  Conventions  that  he  shone  most  conspicuously.  He 
had  remarkable  aptitude  for  framing  the  organic  laws  of  a  community.  His 
style  of  culture  qualified  him  peculiarly  for  that  branch  of  the  public  service. 
He  was,  I  may  say,  the  prominent  figure  in  the  Convention  which  framed 
the  Constitution  of  1870.  Although  it  contained  the  best  talent  in  the  State, 
Underwood's  handiwork  is,  however,  visible  everywhere  in  its  formation. 

As  a  lawyer,  I  feel  that  I  am  utterly  incapable  of  doing  justice  to  his 
merits.  He  was  conscientious,  he  was  diligent,  he  was  zealous  in  the  per- 
formance of  his  duty,  and  as  to  his  qualifications,  he  had  no  superior  in 
Illinois,  and  but  few  anywhere.  His  researches  into  the  law  of  every  case, 
great  or  small,  which  was  confided  to  him,  were  absolutely  exhaustive.  In 
addition,  he  read  everything  and  remembered  everything,  and  was  able  to 
lay  his  hand  upon  the  book  and  page.  His  motto  was,  that  no  man  should 
go  to  law  for  a  profitable  wrong  or  an  Unprofitable  right.  He  was  pre- 
eminently a  peace-maker.  He  counseled  the  amicable  settlement  of  perhaps 
more  cases  than  any  living  man,  in  his  clay.  His  leading  trait  of  character 
was,  compromise.  He  was  for  compromise  in  politics.  He  believed  that 
true  wisdom  was  like  truth :  to  be  found  between  the  extremes ;  and  hence 
his  character  as  a  politician  came  to  be  somewhat  misunderstood.  He  was 
thought  by  some  to  be  a  trimmer,  when,  in  fact,  he  was  a  compromiser,  and 
honestly  sought  for  the  true  ground.  As  to  his  qualifications  as  a  lawyer, 
it  is  not  necessary  for  me  to  speak.  Your  Honors  knew  him  better  than  I 
can  tell  you.  The  Bar  knew  him  well.  He  was  their  exemplar  and  leading 
star.  His  revision  of  our  laws  and  of  the  Reports  of  the  decisions  of  this 
Honorable  Court  have  commended  him  to  every  lawyer  in  the  State. 

At  his  fireside  he  was  more  engaging,  if  possible,  than  in  the  other  relations 
of  life.  His  doors,  like  his  heart,  were  always  open  to  receive  his  friends. 
He  entertained  like  a  prince.  He  loved  his  kind,  and,  above  all  things,  his 
country.  He  was  a  model  husband,  father,  brother.  In  his  domestic  rela- 
tions, he  was  extremely  happy.  His  good  taste,  judgment  and  fortune  led 
him  to  make  a  selection  of  a  partner  for  life  for  whom  he  unhesitatingly, 
on  all  proper  occasions,  manifested  and  expressed  an  almost  idolatrous 
worship.  In  all  the  relations  of  life,  he  nobly  fulfilled  his  duty,  and  he 
richly  deserved  the  reverence  we  are  imperfectly  attempting,  by  these  pro- 
ceedings, to  bestow.  I  therefore  ask,  in  commemoration  of  his  many  vir- 
tues, that  your  Honors  will  have  the  goodness  to  direct  that  this  testimonial 
of  our  regard  shall  be  spread  upon  your  records. 
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The  resolutions  adopted  at  the  meeting  of  the  members  of 
the  Bar  were  then  read  by  P.  A.  D.  "Wilbanks,  the  Clerk  of 
the  Court,  after  which  Gov.  John  M.  Palmer  addressed  the 
Court. 

■Gov.  Palmer  rehearsed  his  recollections  of  his  deceased 
brother  when,  together,  they-  practiced  their  profession  in  the 
same  circuit,  and  recalled  many  incidents  in  the  professional 
and  political  life  of  Judge  Underwood  that  made  him  a  marked 
character  in  his  time. 

Mr.  Chief  Justice  Sheldon,  in  behalf  of  the  Court,  responded 
to  the  resolutions  of  the  Bar,  in  the  following  remarks: 

In  acceding  to  the  request  of  the  Bar,  we  wish  to  add  the  expression 
of  our  own  high  appreciation  of  the  character  and  services  of  the  late 
Judge  Underwood.  His  career  as  a  lawyer,  judge  and  statesman  had  been 
a  long  and  prominent  one  in  the  State,  and  the  subject  of  wide  public 
observation.     His  legal  acquirements  and  ability  were  of  a  superior  order. 

The  annotations  on  our  statutes  which  he  published  are  painstaking  and 
of  valuable  aid  in  their  elucidation.  His  public  services  in  the  varied 
official  positions  which  he  had  filled  were  most  acceptably  rendered,  and 
marked  with  usefulness  in  their  effect.  His  excellent  qualities  as  a  man 
and  a  citizen  were  held  in  universal  esteem. 

The  resolutions  presented  are  a  fitting  tribute  to  the  memory  of  one  who 
deserved  well  of  his  brethren  of  the  profession  and  of  his  fellow-men,  and, 
with  our  own  cordial  concurrence  in  them,  we  direct  that  they  be  spread 
upon  the  minutes  of  the  Court. 

Mr.  Justice  Breese  made  some  appropriate  and  eloquent 
remarks,  which  were  highly  appreciated,  but  not  preserved. 
Thereupon  the  Court  adjourned. 


RULES    OF  PRACTICE 

In  the  Supreme  Court,  adopted  at  the  September  Term,  1876, 
at  Ottawa. 


ADVANCING  CAUSES  ON  THE  DOCKET. 

Rule  61.  Ordered,  That  causes  which,  in  the  judgment  of  the  court, 
involve  important  public  interests,  may  be  advanced  on  the  docket. 

PROCEEDINGS  AGAINST  ATTORNEYS— BY  INFORMATION. 

Rule  62.  Ordered,  In  case  an  application  shall  be  made  to  strike  the 
name  of  an  attorney  from  the  rolls,  there  shall  be  filed  an  information, 
making  clear  and  specific  charges,  giving  time,  place  and  acts  of  miscon- 
duct, with  reasonable  certainty,  signed  by  the  Attorney  General  or  some 
State's  attorney.  When  the  information  shall  be  deemed  sufficient,  the  court 
will  enter  a  rule  to  show  cause  on  a  day  named ;  and  when  the  rule  shall  be 
answered,  the  court  will  then  set  the  cause  for  a  hearing  on  some  day  during 
the  term,  and  will  prescribe  the  time  of  closing  proofs  by  the  respective 
parties.    The  proofs  shall  be  in  writing. 

RE-DOCKETING  CAUSES  WHERE  DECISIONS  HAVE  NOT  BEEN  RENDERED. 

Rule  63.  Ordered,  That  the  clerks  of  this  court,  in  the  several  grand 
divisions,  are  hereby  directed,  in  preparing  dockets  of  the  business  of  all 
terms  subsequent  to  this,  to  place  upon  the  same  all  cases  pending  in  their 
respective  divisions,  and  in  which  final  judgment  has  not  been  entered ; 
and  in  all  such  cases,  where  the  case  shall  have  been  submitted  to  the  court 
for  consideration,  the  clerk  shall  note  upon  the  docket  the  term  at  which 
such  case  was  submitted. 


CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN  GRAND  DIVISION 

SEPTEMBER    TERM,    1875. 


George  E.  Purrington  et  al. 

v. 

The  People  ex  rel.  Henry  B.  Miller. 

1.  Taxes — assessments  valid,  tJwugh  not  returned  by  the  day  fixed  bylaw, 
Athougb,  uuder  the  statute,  it  is  the  duty  of  the  town  assessor  to  make 
return  of  the  assessment  books  to  the  county  clerk  on  or  before  the  first 
day  of  July,  of  the  year  for  which  the  assessments  are  made,  yet  a  fail- 
ure to  make  the  return  within  the  time  limited  does  not  render  the  assess- 
ment invalid. 

2.  Same—; formal  objections  not  favored.  This  court  is  not  inclined 
to  entertain  merely  formal  objections  to  taxes  levied  by  municipalities, 
where  the  irregularities  complained  of  do  not  affect  unjustly  the  rights 
of  the  citizen. 

Appeal,  from  the  County  Court  of  Cook   county;    the 
Hon.  Martin  R.  M.  Wallace,  Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  appellants. 
Mr.  John  M.  Rountree,  for  the  appellees. 
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Opinion  of  the  Coun. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  appeal  is  from  a  judgment  against  delinquent  lands 
for  the  taxes  of  1874.  One  objection  made  is,  that  the  asses- 
sors for  the  town  in  which  the  lands  are  situated  did  not 
return  their  assessment  books  within  the  time  required  by 
law.  Under  the  statute,  it  is  the  duty  of  the  assessors  to 
make  return  of  the  assessment  books  to  the  county  clerk,  on 
or  before  the  first  day  of  July  of  the  year  for  which  the  assess- 
ments were  made.  This  was  not  done  in  this  case.  In  one 
town,  the  return  was  not  made  until  the  13th  day  of  July, 
and  in  the  other,  not  until  the  24th  day  of  the  same  month. 
But  the  assessments  were  not  invalid  for  that  reason.  Ex- 
press provision  is  made  that  a  failure  to  complete  an  assess- 
ment in  the  time  required  shall  not  render  it  void,  but  the 
same,  notwithstanding  the  delay,  shall  be  as  valid  and  legal 
as  if  completed  by  the  day  fixed  by  the  law.  R.  S.  1874, 
chap.  120,  sec.  280. 

i  No  assessment  roll  or  tax  list,  in  any  judicial  proceeding, 
shall  be  declared  invalid  on  account  of  not  having  been 
completed  or  returned  within  the  time  limited  by  law.  Hence, 
no  amendment  in  this  case  was  necessary  to  give  the  court  juris- 
diction. The  assessment  was  legal  and  valid,  without  amend- 
ment, by  force  of  the  statute.  Nor  were  the  owners  at  all  preju- 
diced by  the  delay.  After  the  returns  were  made,  the  assess- 
ments were  considered  by  the  county  board,  and  the  owners  of 
lands  had  ample  opportunity,  had  they  chosen  to  avail  of  it,  to 
make  application  to  the  board  for  revising  and  equalizing 
assessments,  for  the  correction  of  any  errors  that  might  be 
found  to  exist.  The  cases  cited  on  this  branch  of  the  case 
were  rendered  long  before  the  present  statute  was  enacted, 
and  are  not  authorities  in  point. 

The  position  assumed,  that  the  taxes  in  North  Chicago 
were  illegally  levied  and  assessed,  seems  to  be  founded  upon 
a  misapprehension  of  the  facts  in  the  case.     The  taxes  were 
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not  levied  by  the  county  board.  All  the  board  did  was  to 
order  that  the  taxes  be  extended,  upon  the  certificate  of  the 
town  clerk  of  the  amount  audited  and  allowed  by  the  town 
auditors  of  that  town,  and  that  was  strictly  in  accordance  with 
the  provisions  of  the  statute.  It  is  made  the  duty  of  the  town 
clerk,  annually,  at  a  time  fixed  by  law,  to  certify  to  the  county 
clerk  the  amount  of  taxes  required  to  be  raised  for  all  town 
purposes,  and  it  then  becomes  the  duty  of  the  board  to  direct 
that  the  amount  of  taxes  so  certified  shall  be  extended  on  the 
collector's  book.     K.  S.  1874,  p.  1081,  sec.  115. 

The  amended  record  affords  evidence  the  taxes  in  this  case 
were  levied  strictly  in  accordance  with  the  statute,  and  we 
are  not  aware  its  provisions  in  this  regard  have  ever  been 
thought  to  be  in  conflict  with  the  constitution.  Had  the 
taxes  been  levied  by  the  county  board,  the  cases  cited  would 
have  been  more  nearly  in  point,  but  such  is  not  the  fact,  and 
they  illustrate  no  phase  of  the  case  in  hand. 

Neither  of  the  objections  insisted  upon  affects,  substantially, 
the  justness  of  the  taxes  levied.  The  property  has  not  been 
made  to  bear  any  more  than  its  just  burden  of  taxation ;  nor 
have  the  owners  been  debarred  of  any  substantial  right,  se- 
cured by  the  law  of  the  land,  on  account  of  any  irregularity 
suggested.  The  tax  upon  this  property  is  just,  and  no  valid 
reason  exists  why  the  owners  should  not  pay  it.  This  court 
is  not  inclined  to  entertain  merely  formal  objections  to  taxes 
levied  by  municipalities,  when  the  irregularities  complained 
of  do  not  affect  unjustly  the  rights  of  the  citizen.  Should 
we  do  so,  it  would  be  impossible  to  collect  either  public  or 
municipal  revenues.      Chiniquy  v.  The  People,  78  111.  570. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


14  Hunter  et  al.  v.  Hartsook.  [Sept.  T. 

Opinion  of  the  Court. 


Joseph  Huntee  et  al. 
v. 
David  Hartsook.  , 

Credibility  op  witness — a  matter  for  the  jury  to  determine.  The  cred- 
ibility of  witnesses  is  a  question  for  the  jury,  and  where  a  defendant  in 
a  suit  swears  to  the  truth  of  a  plea,  and  afterwards  testifies  to  a  state  of 
facts  materially  different  from  those  contained  in  his  plea,  and  the  jury 
find  contrary  to  his  testimony,  and  there  is  evidence  to  sustain  the  ver- 
dict, it  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Douglass  &  Harvey,  for  the  appellants. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  Knox  circuit  court,  on  a  pro- 
missory note.  The  pleas  were,  the  general  issue,  and  two 
special  pleas,  setting  up  usury.  There  was  a  trial  by  jury, 
resulting  in  a  verdict  for  the  plaintiff,  on  which  the  court 
rendered  judgment,  having  denied  defendants'  motion  for  a 
new  trial. 

Appellants'  argument  is  mainly  directed  to  the  evidence. 
The  principal  witness  for  the  defense  was  one  of  the  defend- 
ants, Joseph  Hunter.  The  plaintiff  was  also  sworn,  on  his 
own  behalf.  It  would  seem,  from  the  testimony,  that  Joseph 
Hunter  was  the  actual  party  in  the  transaction,  and  the  effi- 
cient negotiator  in  effecting  the  loan  of  money,  for  which, 
principally,  the  note  was  given.  The  contest  was  as  to  two 
and  one-half  per  cent  having  been  added  to  the  principal  sum 
due,  and  the  note  given  for  that,  at  ten  per  cent  interest, 
which  would  be  equivalent  to  twelve  and  one-half  per  cent  on 
the  true  amount  due.     There  was  conflicting  evidence  on  this 


1875.]  Hunter  et  al.  v.  Hartsook.  15 

Opinion  of  the  Court. 

question.  The  testimony  of  Joseph  Hunter,  who  had  sworn, 
at  a  previous  term  of  the  court,  to  the  truth  of  a  certain  plea 
he  had  filed  in  this  cause,  setting  up  a  very  different  state  of 
facts  from  that  deposed  to  by  him  on  this  trial,  no  doubt 
affected,  in  no  small  degree,  his  credibility  with  the  jury,  and 
deprived    his  testimony  of  much  of  its  force. 

The  credibility  of  a  witness  is  a  matter  for  the  jury,  and 
we  are  not  surprised  they  should  not  have  been  convinced, 
wheu  comparing  the  evidence,  then  before  them,  of  Joseph 
Hunter,  with  his  plea  before  sworn  to,  wherein  he  affirmed, 
on  his  oath,  the  note  sued  on  was  not  given  for  any  other  or 
different  consideration,  and  that  his  plea  was  true,  in  sub- 
stance and  in  fact,  differing  so  materially,  as  the  facts  stated 
in  that  plea  do,  from  his  testimony  to  the  jury.  It  is  con- 
ceded he  may  have  been,  and  probably  was,  honestly  mistaken 
when  he  swore  to  the  truth  of  the  facts  stated  in  the  plea,  yet 
it  could  not  fail  of  its  effect  with  the  jury. 

We  perceive  no  grounds,  under  such  circumstances,  for  the 
interference  of  this  court.  The  evidence,  in  our  judgment, 
sustains  the  verdict,  and  should  not  be  disturbed. 

It  is  objected  by  appellants,  that  instructions  one  and  two, 
given  for  the  plaintiff,  were  improper,  and  should  not  have 
been  given. .  We  fail  to  perceive  any  substantial  objection  to 
the  instructions.  If  the  usury  was  not  in  the  note,  but  de- 
pended on  a  verbal  contract  outside  of  the  note,  surely  it  was 
no  defense  to  the  note. 

Finding  no  error  in  athe  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Syllabus. 


Amos  T.  Hall 

V. 

John  S.  Gould  et  al. 

1.  Trust  deed — disposition  of  surplus  of  proceeds  of  sale.  The  maker 
of  a  trust  deed  to  secure  an  iudebteduess  may  provide  for  any  disposition 
of  the  surplus  of  the  proceeds  of  a  sale  under  it,  after  paying  the  debt, 
that  he  chooses,  so  that  creditors  are  not  defrauded. 

2.  Where  a  deed  of  trust  authorizes  the  trustee  to  sell  the  land  and  pay 
costs,  commissions,  liens  on  the  land,  etc.,  as  well  as  the  particular  debt 
secured,  he  is  authorized  to  pay,  out  of  the  proceeds  of  the  sale,  any 
judgment  which  maybe  a  lien  on  the  land  at  the  time  of  the  sale, 
whether  it  existed  at  the  time  the  deed  was  executed  or  not,  and  the 
owner  of  such  judgment  can  subject  any  surplus  in  the  hands  of  the 
trustee  to  its  payment,  after  the  particular  debt  secured  by  the  deed  of 
trust  is  paid. 

3.  Where  a  deed  of  trust  is  given  upon  several  tracts  of  land,  to  secure 
a  specified  indebtedness,  and  the  trustee  is  authorized  to  sell  the  land  and 
pay  the  particular  debt,  and  also  all  costs,  commissions  and  liens  on  the 
land,  and  the  holder  of  the  particular  indebtedness  purchases  a  judgment 
rendered  against  the  maker  after  the  execution  of  the  deed  of  trust, 
which  is  a  lien  upon  the  land,  the  authority  of  the  trustee  is  not  ex- 
hausted when  he  has  sold  enough  of  the  land  to  pay  the  particular  debt, 
but  he  may  sell  enough  to  pay  the  judgment  also,  provided  the  judgment 
is  a  bona  fide  debt. 

4.  Lien — under  attachment  from  foreign  county.  A  levy  on  real  estate 
of  an  attachment  from  another  county  does  not  become  a  lien  until  a  cer- 
tificate of  the  levy  is  duly  filed  in  the  office  of  the  recorder  of  the  county 
in  which  the  land  is  situated. 

5.  Where  an  attachment  from  another  county  was  levied  on  land  the 
day  before  it  was  sold  under  a  deed  of  trust,  but  the  certificate  of  levy 
was  not  filed  until  after  the  sale,  the  attachment  did  not  become  a  lien  on 
the  land,  notwithstanding  notice  thereof  was  given  at  the  sale. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Fa  it  well,  Judge,  presiding. 

Mr.  B.  F.  Parks,  and  Mr.  R.  G.  Montony,  for  the  appel- 
lant. 


Mr.  Gkoih-sk  F.  Bailey,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellee  Gould,  on  the  3d  of  September, 
1865.  loaned  to  appellee  Ware  $1000,  and  received  from  him 
a  trust  deed  to  secure  its  payment,  with  interest,  on  240  acres 
of  land.  It  was  recorded  February  10th,  1866.  Gould  also 
loaned  Ware,  on  the  6th  day  of  September,  1867,  $6950,  due 
in  five  years,  with  interest,  and  Ware  gave  to  Gould  a  trust 
deed  on  620  acres  of  land  to  secure  its  payment,  with  accruing 
interest.  These  were  loans  of  money  belonging  to  appellee 
Noble,  and  made  by  Gould,  who  was  his  agent  and  attorney 
in  fact  for  loaning  and  collecting  money  and  the  transaction 
of  business  relating  thereto. 

The  deeds  of  trust  contained  a  provision,  that  if  default 
should  be  made  in  the  payment  of  the  interest,  or  any  part 
thereof,  when  due,  the  creditor  might  elect  to  treat  the  entire 
debt  as  due,  and  require  the  trustee  to  sell  the  land  as  therein 
provided.  They  also  contained  this  provision:  "And  out 
of  the  proceeds  of  such  sale,  after  first  paying  all  costs  of 
advertising,  sale,  commissions,  and  other  expenses  of  this 
trust,  including  all  money  advanced  for  insurance,  taxes,  as- 
sessments, or  liens  of  any  kind,  on  said  premises,  with  in- 
terest thereon,  at  ten  per  cent  per  annum,  to  pay  the  amount 
of  principal  and  interest  which  shall  appear  by  said  notes 
to  be  unpaid  at  the  time  of  such  sale." 

On  the  24th  of  May,  1869,  Gould  purchased  a  judgment  in 
favor  of  one  Gilmore,  for  the  benefit  of  Noble,  and  paid  for 
it  near  the  sum  of  $6,000.  An  execution  on  this  judgment 
had  been  issued  and  levied  on  these  lands  in  December, 
1867. 

Default  having  been  made  in  the  payment  of  interest,  on 
the  27th  day  of  May,  1869,  the  trustee,  after  advertising  these 
lands  for  sale  on  that  day,  offered  and  sold  them,  in  40-acre 
tracts,  at  an  average  of  near  $24  per  acre.  The  east  half  of 
section  11  being  thus  sold,  brought  $10,050,  being  something 
more  than  $31  per  acre.  The  land  on  section  10,  being  380 
2— 79th  III. 
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acres,  sold  in  the  aggregate  for  $4840,  nearly  $13  per  acre. 
The  proceeds  of  this  sale,  being  in  the  aggregate  $14,890, 
were  applied  to  the  money  due  Noble  on  the  notes  secured  by 
the  trust  deeds  and  the  amount  due  on  the  GJlmore  judgment, 
which  were  claimed  at  that  time  to  have  aggregated  $16,000, 
or  near  that  sum. 

On  the  7th  of  February,  1868,  Ware  borrowed  of  Gould 
$2200,  money  belonging  to  his  wife,  having  been  inherited 
from  her  father,  and  to  secure  that  sum  and  a  note  for  $800, 
held  by  one  Shumway  against  Ware,  he  gave  a  trust  deed  on 
a  fraction  of  a  quarter  of  land  claimed  to  contain  149  acres, 
and  a  small  fraction  in  the  south-east  quarter  of  section  9, 
but  which  in  fact  contained  but  a  trifle  over  63J  acres.  The 
Shumway  note  was  subsequently  purchased  for  the  benefit  of 
Mrs.  Gould.  On  default  in  payment  of  interest,  and  in  pur- 
suance to  the  terms  of  the  trust  deed,  the  trustee  sold  this 
land,  and,  without  knowing  it  was  short  in  quantity, or  that  it 
was  worth  much  less  in  value  than  represented  by  Ware,  it 
was  purchased  in  satisfaction  of  the  debt,  interest,  and  costs, 
on  the  19th  of  May,  1869.  But  the  title  to  this  land  is  not 
impeached  or  in  controversy. 

Previous  to  the  day  of  sale  to  satisfy  Noble's  debts,  Gould, 
in  his  own  right,  purchased  from  one  Cook  a  sheriff's  certifi- 
cate of  purchase  of  the  south-west  quarter  of  section  35,  at 
somewhere  near  $600,  and  received  a  sheriff's  deed  as  as- 
signee on  the  24th  of  June,  1869,  and  in  the  following  Sep- 
tember he  sold  this  quarter  for  $6000. 

It  also  appears  that  Gould  became  the  purchaser  of  Ware's 
personal  property  on  the  farm,  at  $3868.80,  a  few  days  after 
the  sale  to  satisfy  Noble's  debt,  and  appellees  claim  this  was 
purchased  to  cover  a  balance  of  indebtedness,  and  to  make 
up  a  loss  on  the  purchase  of  the  land,  in  satisfaction  of  Mrs. 
Gould's  debt,  which  had  fallen  short  more  than  90  acres  in 
quantity. 

Ware,  subsequently  to  the  sale  and  purchase  of  the  land, 
quit-claimed  the  same  to  Noble,  thus  ratifying  the  sale,  and 
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removing  all  question  as  to  its  regularity,  so  far  as  could  be 
done  by  his  conveyance. 

It  also  appears  that  appellant,  on  the  day  of  sale  under 
Noble's  trust  deed,  gave  notice  that  he  had  a  suit  pending 
against  Ware  for  a  large  sum  of  money  ;  that  he  had  sued 
out  an  attachment  in  aid  of  the  suit,  and  that  he  had  it  levied 
on  the  land,  claiming  that  the  deeds  of  trust  were  fraudulent 
and  void,  and  made  to  hinder  and  delay  creditors;  and  he 
forbade  the  sale.  A  certificate  of  the  levy  of  this  attachment  was 
filed  in  the  proper  office  on  the  31st  of  May,  1869,  four  days 
after  the  sale.  Appellant  afterwards  filed  the  bill  in  this  case, 
charging  that  Gould  and  wife,  Noble  and  Ware  had  entered 
into  a  conspiracy  to  hinder,  delay  and  defraud  complainant 
in  the  collection  of  his  debt,  and  in  carrying  out  their  scheme 
had  contrived  and  used  these  deeds  of  trust  and  the  sale 
for  this  purpose.  And  on  the  hearing  the  above  facts  were 
shown.  The  court  below,  however,  denied  the  relief  and  dis- 
missed the  bill.  Complainant  brings  the  record  to  this  court 
and  assigns  errors  thereon. 

Appellant  having  failed  to  show  that  the  indebtedness  and 
deeds  of  trust  were  fraudulent,  he  ,of  course  does  not  urge 
that  view  of  the  case,  nor  can  it  be  insisted  upon,  as  the 
proofs  show  the  transaction,  to  that  extent  at  least,  bona  fide. 
The  debts  are  shown  to  be  honest  and  unpaid  when  the  sale 
was  made.  But  appellant  urges  that,  notwithstanding  the 
debts  and  trust  deeds  were  bona  fide,  still  Gould  and  Ware, 
with  a  secret  understanding  that  Ware  was  to  have  an  inter- 
est in  the  property  after  it  was  sold,  used  the  deeds  of  trust 
to  make  sale  of  the  property  at  a  great  sacrifice,  and  to  be 
bid  in  by  Noble  on  a  secret  trust  for  the  benefit  of  Ware, 
over  and  above  the  payment  of  these  trust  debts  ;  and  that 
the  home  farm,  as  it  is  called,  should  be  held  liable  to  ap- 
pellant's debt.  Also,  that  the  sale  of  the  first  seven  40- 
acre  tracts  satisfied  the  trust  debts,  and  the  sale  of  the 
remaining  lands  was  void,  for  the  want  of  power  in  the 
trustee  to  make  the  sale,  and  that  on   an  accounting  it  will 
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appear  that  Noble  has   received   property  enough  to   pay  his 
debts,  independent  of  the  home  farm. 

No  claim  is  asserted  to  the  land  purchased  by  Mrs.  Gould. 
Proof  in  regard  to  it  seems  only  to  have  been  introduced  as 
tending  to  show  the  nature  of  the  transaction,  and  as  estab- 
lishing the  charge  of  fraud  in  the  trustee's  sale.  Her  title  to 
this  land  is  not  in  question   in  this  case. 

Before  proceeding  to  the  discussion  of  the  main  question 
in  the  case,  we  shall  dispose  of  the  quarter  on  section  35, 
the  title  to  which  Gould,  in  his  own  right  and  for  his  own 
use,  acquired  by  paying  for  and  obtaining  an  assignment  of 
the  sheriff's  certificate  of  purchase  to  Cook,  and  his  sheriff's 
deed  thereunder.  It  will  be  remembered  that  this  quarter 
was  not  embraced  in  any  of  the  deeds  of  trust,  nor  did  com- 
plainant ever  acquire  any  lien  upon  it.  It  had  been  sold 
under  a  judgment,  the  validity  of  which  .is  not  questioned, 
and  purchased  by  the  judgment  creditor.  The  time  for  the 
debtor  to  redeem  was  about  expiring,  and  Gould  became  the 
purchaser  from  the  holder  of  the  certificate,  so  far  as  this 
record  discloses,  in  good  faith  and  for  his  own  use. 

When  Gould  thus  obtained  the  deed,  he  was  the  absolute 
owner  of  the  land.  It  had  not  been  redeemed  by  Ware,  nor 
by  any  judgment  creditor,  and  as  complainant  has  failed  to 
show  that  this  land  was  purchased  with  Ware's  money,  or  for 
his  use,  or  to  defraud  complainant,  we  must  regard  it  as  not 
in  anywise  liable  for  appellant's  debt.  In  fact,  the  bill  does 
not  proceed  upon  the  theory  that  Gould's  purchase  was 
fraudulent,  and  show  that  execution  had  been  returned  no 
property  found,  and  ask  that  the  land  be  subjected  to  sale  to 
satisfy  his  judgment,  as  is  required  by  the  statute  in  cases 
where  a  creditor  files  a  bill  to  reach  property  fraudulently 
held  for  the  use  of  the  debtor. 

We  now  come  to  consider  whether  the  sale  by  the  trustee 
was  valid  and  binding  which  was  made  to  pay  the  debt  to 
Noble.  There  is  no  pretense,  as  we  have  seen,  that  the  debts 
were  not  bonafide  owing  from  Ware  to  Noble.     Nor  is  there 
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any  objection  to  the  trustee's  notice,  or  the  manner  in  which 
the  sale  was  conducted  until  a  sufficient  amount  of  property 
was  sold  to  pay  the  debts.  It  is,  however,  claimed  that 
there  was  not  the  amount  due  which  was  claimed,  and  that 
the  seven  40-acre  tracts  first  sold  produced  a  sum  sufficient  to 
pay  the  debts,  and  all  that  was  subsequently  sold  was  with- 
out power,  and  the  sale  was  absolutely  void.  We  think  the 
evidence  shows  that  there  was  on  the  day  of  sale  over  $9000 
due  on  these  debts,  and,  if  so,  for  its  entire  satisfaction,  it 
required  a  further  sale  of  land. 

But  even  concede  that,  for  that  purpose,  a  further  sale  was 
not  necessary,  the  deed  of  trust  authorized  the  trustee  to  sell 
and  to  pay  costs,  commissions,  liens,  etc.,  on  the  land.  Now 
it  appears  that  Gilmore's  judgment  became  a  lien  on  this 
land  but  a  short  time  after  the  latter  deed  of  trust  was  executed 
to  secure  Noble,  and  this  lien  is  fully  within  the  letter  of  the 
power,  and  we  think  within  its  spirit.  It  was  not  limited 
to  prior  liens  any  more  than  was  the  power  to  pay  taxes  and 
assessments.  It  was  to  pay  liens  of  any  kind,  and  this  lien 
falls  within  that  description.  No  one  would  contend  that  the 
trustee  could  not  pay  taxes  that  were  levied  or  became  due 
after  the  trust  deeds  were  executed,  and  it  would  seem. to  be 
as  reasonable  to  limit  the  taxes,  assessments,  costs  and  com- 
missions to  the  past,  as  other  incumbrances  or  liens.  Such 
deeds  usually  require  any  surplus  that  may  remain,  to  be  paid 
to  the  person  making  the  trust  deed,  but  it  will  be  conceded 
that  the  maker  can  provide  as  he  chooses  for  its  disposition,  so 
that  creditors  are  not  defrauded.  There  is  no  appearance  of 
fraud  in  authorizing  and  empowering  the  trustee  to  pay  some 
other  creditor  the  surplus,  if  he  choose,  so  the  debt  be  bona 
fide,  and  due  at  the  time  of  the  sale,  and  there  is  no  pretense 
that  this  was  not  when  the  sale  was  made. 

Suppose  Ware  preferred  to  have  the  Gilmore  debt  paid  to 
that  of  complainant,  was  there  any  just  reason  why  he  should 
not  exercise  the  preference  at  any  time  before  the  latter  ac- 
quired a  lien?     We  suppose   not.     Suppose,  after  there  was 
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enough  of  land  sold  to  pay  Noble's  debts,  and  the  further 
sale  by  the  trustee  had  stopped,  and  Ware  had  sold  the  land 
for  cash  and  paid  the  Gilmore  judgment,  wpuld  there  have 
been  any  fraud  in  such  a  sale,  or  would  complainant  have 
had  any  legal  right  to  complain?  If  so,  why?  We  are  un- 
able to  see.  He  then  had  no  lien  on  this  land.  It  is  true, 
the  sheriff  had  levied  upon  it  the  day  before,  under  an  at- 
tachment from  another  county,  but  such  a  levy  could  create 
no  lien  until  a  certificate  of  the  levy  was  duly  filed  in  the 
office  of  the  recorder  of  the  county  in  which  the  land  was 
situated.  See  MeClure  v.  Engelhardt,  17  111.  47,  Tenney  v. 
Hemenway,  53  ib.  98,  and  Gridley  v.  Watson,  ib.  186.  Now, 
the  certificate  of  levy  here  was  not  filed  for  record  until  four 
days  after  the  sale.  Hence  complainant  acquired  no  lien  by 
virtue  of  the  levy,  as  the  land  had  been  sold  before  the  lien 
could  attach. 

But  it  is  urged,  that  a  written  notice  was  given  on  the  day 
of  sale  that  the  attachment  had  been  sued  out.  Execution, 
attachment  or  judgment  liens  can  not  be  so  created.  The 
sale  of  real  estate  is  purely  a  creature  of  the  statute,  and  it 
can  only  be  done  in  the  mode  prescribed  in  the  statute.  It 
has  provided  that  the  lien  shall  be  obtained  in  a  particular 
manner,  and  no  other  mode  can  be  employed  to  acquire  it. 
To  obtain  the  benefits  of  the  statute  in  such  cases,  its  require- 
ments must  be  observed. 

If  the  notice  were  insisted  on,  to  show  that  Gould  pur- 
chased the  judgment  with  notice  of  appellant's  claim,  that 
can  not  avail,  because  he  had  exercised  his  statutory  right  to 
become  a  purchaser  for  Noble,  as  his  agent,  before  he  received 
the  notice,  and  Noble's  right  to  it  was  then  complete.  Equity 
recognizes  the  validity  of  such. a  purchase,  and  having  paid 
for  it  in  good  faith,  he  could  hold  it  with  its  lien  on  the 
land.  In  this  purchase  we  see  nothing  that  is  inequitable. 
If  appellant  had  seen  proper  to  purchase  that  judgment,  he 
would  have  acquired  the  benefit  of  the  lien,  and  would  have 
had   the  right  to  subject  the   surplus,  after  paying   Noble's 
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debts,  to  the  satisfaction  of  it  and  the  judgment  he  subse- 
quently obtained  in  his  attachment  suit.  Noble,  by  his  pur- 
chase, was,  in  equity,  subrogated  to  Gilmore's  rights,  and 
none  will  doubt  but  he  had  a  first  and  superior  lien  to 
that  of  appellant;  and  if  so,  by  what  means  was  it  lost,  or  in 
what  manner  did  appellant  acquire  a  superior  equity  to  that 
of  Noble?  It  Avas  not  by  the  notice.  It  was  not  by  levying 
the  attachment  and  recording  the  levy;  nor  has  any  reason 
been  suggested  why  or  how  it  became  a  lien. 

Appellant  has  resorted  to  a  court  of  equity  to  obtain  relief 
by  enforcing  his  judgment,  and  before  he  can  succeed  he  must 
show  that  his  equities  are  superior  to  those  of  his  adversary. 
In  this  case  he  has  failed  as  regards  this  claim.  On  the  con- 
trary, it  clearly  appears  that  Noble's  is  prior  in  time  and  best 
in  right.  He  has  purchased  in  good  faith,  and  for  a  valua- 
ble consideration,  has  possession,  and  no  reason  is  perceived 
why  he  should  be  disturbed  in  that  right. 

Even  if  the  sale  could  be  opened  for  the  benefit  of  appel- 
lant, he  would  be  required  to  refund  to  Noble  the  amount  of 
the  Gilmore  judgment,  with  interest.  But  we  cau  see  no 
just  reason  for  letting  him  in  on  these  terms,  and  he  has  not 
asked  to  be,  as  he  has  made  no  offer  to  refund  that  debt  with 
interest. 

It  is  urged,  that  the  sale  of  the  property  was  at  such  a 
sacrifice  as,  of  itself,  to  show  a  combination  to  prevent  ap- 
pellant from  collecting  his  debt,  and  to  create  a  strong  pre- 
sumption that  a  portion  of  it  was  to  be  held  in  secret  trust 
for  Ware.  The  evidence,  we  think,  shows  that  there  was 
due,  on  the  notes  to  Noble  and  on  the  Gilmore  judgment,  in 
the  neighborhood  of  $16,000,  and  the  lands  on  sections  10 
and  11  were  sold  under  the  trust  deed  to  secure  Noble  for 
$14,350,  leaving  $1650  of  his  debt  unpaid.  So  far,  then, 
as  we  can  see,  the  lands  purchased  at  that  sale,  in  fact,  stand 
him  $16,000,  more  than  $4000  a  quarter  section,  or  a  trifle 
over  $'25.75  per  acre.  It  is  true,  that  appellant's  witnesses 
place  it  at  from  $40  to  $50  per  acre,  but  on  the  other  hand, 
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appellees'  witnesses  fix  it  at  from  $25  to  $30.  The  sales 
of  a  portion  of  this  land  soon  after  the  purchase  by  Noble, 
at  $37.50  per  acre,  included  the  crops  growing  on  the  ground, 
which  the  evidence  tends  to  show  were  worth  about  $10  per 
acre.  When  it  is  remembered  that  there  is  no  question 
upon  which  the  most  intelligent  and  truthful  witnesses  so 
widely  differ,  as  that  of  the  value  of  property  in  the  past,  we 
must  conclude,  on  considering  all  the  evidence,  that  this 
property  was  not  sold  for  much  if  any  less  than  its  worth  on 
a  cash  sale.  If  there  was  a  sacrifice,  it  was  not  so  large  as 
to  show  or  tend  to  show  the  sale  fraudulent. 

Gould  returned  to  Ware  a  report  or  statement  of  his  acts 
as  trustee.  In  that  he  charges  Ware  with  debts  in  the  trust 
deeds,  judgments,  taxes,  loans  of  money,  and  the  amount  ad- 
vanced to  purchase  the  Gilmore  judgment,  amounting  in  the 
aggregate  to  $22,901.39,  and  credits  himself  by  sales  of  real 
estate  and  personal  property  purchased,  amounting  to 
$21,137.14,  leaving  Ware  indebted  to  him  in  the  sum  of 
$1764.25.  If  this  sum  were  taken  from  the  $2000  received 
in  notes  from  Fletcher,  which  it  is  urged  was  not  credited  to 
Ware  in  this  account,  then  Gould  would  be  indebted  to  Ware 
$235.75,  which  was  probably  allowed  Gould  to  pay  him  for 
his  time  and  trouble  in  managing  the  business  for  Ware. 
But  be  this  as  it  may,  such  a  small  amount  is  not  sufficient  to 
raise  a  presumption  of  fraud  requiring  that  these  sales  should 
be  set  aside,  and  complainant  permitted  to  subject  the  prop- 
erty to  the  payment  of  his  judgment. 

The  whole  case  considered  in  any  view  we  have  been  able 
to  take  of  it,  we  are  unable  to  see  that  appellant  has  made  a 
case  entitling  him  to  relief,  and  we  are  of  opinion  that  the 
court  below  did  not  err  in  refusing  it  and  in  dismissing  the 
bill. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Chicago,  Rock  Island  and    Pacific  Railroad  Co. 

v. 
The  City  of  Joliet. 

1.  Dedication — difference  between  a  statutory  and  common  law  dedication. 
The  difference  between  a  statutory  and  common  law  dedication  is,  that  the 
one  vests  the  legal  title  to  the  ground  set  apart  for  public  purposes  in  the. 
municipal  corporation,  in  trust  for  the  public,  while  the  other  leaves 
the  legal  title  in  the  original  owner,  charged,  however,  with  the  same 
rights  and  interests  in  the  public  which  it  would  have  if  the  fee  was  in 
the  corporation. 

2.  Same — how  and  by  whom  the  use  of  land  dedicated  to  public  use  may 
be  directed  and  controlled.  Where  land  is  described  on  a  recorded  plat  as 
"public  grounds,"  it  is  an  unrestricted  dedication  to  the  public  use.  In 
such  case,  the  use  is  indefinite,  and  may  vary,  according  to  circumstances. 
The  public  not  being  able,  through  themselves,  to  manage  it,  the  care  of 
it  must  devolve  upon  some  local  authority  or  body  corporate,  as  its  guar- 
dian, who  may  direct  its  use,  subject  to  the  control  of  the  law  and  the 
courts  in  case  of  any  abuse  of  the  trust. 

3.  In  such  case,  as  between  a  municipal  corporation  holding  title  to 
the  ground  for  public  uses  without  restriction,  and  the  general  public,  the 
legislature  may  direct  and  regulate  the  purposes  for  which  the  public  may 
use  it. 

4.  Where  a  plat  of- a  town,  duly  recorded,  contained  a  block  marked 
"public  grounds,"  and  there  is  no  incorporation  of  the  town,  the  power  of 
directing  what  public  use  shall  be  made  of  such  public  ground  devolves 
upon  the  legislature,  as  the  representative  of  the  whole  people. 

5.  Where  the  legislature  authorized  the  board  of  directors  of  a  railroad 
company  to  locate  and  construct  their  road  along  and  across  the  public 
grounds  and  streets  of  an  unincorporated  town,  and  the  directors,  in  pur- 
suance  of  that  authority,  did  so  locate  and  construct  their  road,  they  were, 
to  all  intents  and  purposes,  public  agents  in  so  doing,  and  such  location 
was  the  act  of  the  State,  and  within  the  legislative  authority,  unless  such 
location  was  inconsistent  with  the  use  to  which  such  public  grounds  had 
been  previously  applied  by  the  legislature. 

6.  The  legislature,  in  creating  a  new  county,  provided  that  the  county 
seat  should  be  located  in  a  town  which,  at  that  time,  had  no  .incorpora- 
tion, and  also  provided  that  the  public  buildings  of  said  county  should 
be  erected  on  certain  grounds,  marked  on  the  recorded  plat  of  said  town 
as  "public  grounds:"  Held,  that  there  was  nothing  in  the  use  to  which 
public  ground  Avas  thus  directed  by  the  legislature,  from  which  the  power 
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of  the  legislature  to  locate  a  railroad  over  the  same  grounds  should  be 
presumed  to  be  restrained. 

7.  Public  use.  It  is  a  settled  doctrine  that  the  appropriation  of  prop- 
erty to  the  construction  or  use  of  a  railroad  for  the  transportation  of  per- 
sons or  property,  is  an  application  of  such  property  to  the  use  of  the 
public. 

8.  Where  property  is  dedicated  to  the  use  of  the  public,  generally,  and 
it  is  for  a  long  time  and  with  universal  acquiescence  used  for  the  public 
purpose  of  a  railroad,  this  affords  evidence  that  such  use  is  consistent 
with  the  design  of  the  dedication. 

9.  Estoppel — when  applicable  to  municipal  corporations.  Whilst  muni- 
cipal  corporations  are  not,  as  respects  public  rights,  within  ordinary 
limitation  statutes,  still,  the  principle  of  an  estoppel  in  pais  is  applicable 
in  such  cases,  as  this  leaves  the  court  to  decide  the  question,  not  by  mere 
lapse  of  time,  but  by  all  the  circumstances  of  the  case,  and  to  hold  the 
public  estopped  or  not,  as  right  and  justice  may  require. 

10.  The  right  of  way  over  certain  public  grounds,  in  an  unincorporated 
town,  was  granted  by  the  county  authorities  to  a  railroad  company,  and 
the  company  constructed  its  road  over  such  grounds,  and  the  town,  after 
it  became  incorporated,  upon  the  petition  of  the  company,  vacated  cer- 
tain alleys  and  authorized  the  use  of  certain  streets  for  the  use  of  the 
railroad  company,  to  enable  it  to  build  a  depot  upon  certain  ground, 
which  could  only  be  reached  by  continuing  the  use  of  the  track  over  such 
public  grounds.  The  town  authorities  also  assessed  local  taxes  against 
these  public  grounds,  as  the  property  of  the  countjr,  for  a  number  of  years. 
And  the  railroad  company,  with  the  knowledge  of  the  town,  in  pursuance 
of  its  agreement  made  with  the  county  when  the  right  of  way  was  granted, 
made  its  proportion  of  certain  improvements  upon  the  public  grounds, 
amounting  to  over  $4000.  The  right  of  the  railroad  company  was  never 
questioned  by  the  town  until  nearly  twenty  years  after  the  company  com- 
menced  using  tiie  right  of  way :  Held,  that  the  town  was  estopped  to  aeny 
the  right  of  the  railroad  company  to  use  the  right  of  way  over  the  public 
grounds. 

11.  Municipal  corporations — power  to  declare  what  is  a  nuisance.  A 
municipal  corporation,  in  the  absence  of  any  general  laws,  either  of  the 
city  or  State,  within  which  a  given  structure  can  be  shown  to  be  a  nui- 
sance, can  not,  by  its  mere  declaration  that  it  is  one,  subject  it  to  be 
removed  by  any  person  supposed  to  be  aggrieved,  or  even  by  the  city 
itself. 

12.  Same — construction  of  city  ordinance.  A  proviso,  in  a  city  ordi- 
nance granting  certain  privileges  to  a  railroad  company,  that  such  rail- 
road company  should  be  subject  to  all  laws  and  ordinances  that  might 
thereafter  be  passed  to  regulate  railroads  in  the  city,  only  means  that  the 
railroad  company  shall  be  subject  to  all  reasonable  and  legal  ordinances 


1875.]  C;,  B,  I.  &  P.  R.  R.  Co.  v.  City  of  Joliet.     27 

Statement  of  the  case. 

for  the  regulation  of  the  road.  It  has  no  such  scope  that  the  railroad 
company  should  abandon  or  take  up  and  remove  its  track  at  the  bidding 
of  the  common  council. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Jostah  McRobeets,  Judge,  presiding. 

On  the  10th  day  of  June,  1834,  James  B.  Campbell  laid 
out  the  town  of  Juliet,  upon  land  then  situate  in  the  county 
of  Cook.  A  plat  thereof  was  made  and  recorded.  There  was 
a  block  of  land  on  the  plat  marked  '•'public  ground." 

On  the  16th  of  February,  1835,  A.  W.  Bowen  laid  out  the 
adjoining  town  of  East  Juliet.  A  plat  thereof  was  made  and 
recorded.  On  this  plat  there  was  also  a  space  marked  "pub- 
lic ground."  In  fact,  these  parcels  in  the  two  plats  marked 
"public  ground"  were  side  by  side,  separated  only  by  Chicago 
street. 

January  12,  1836,  the  "Act  to  establish  the  county  of  Will" 
became  a  law.     By  its  second  section  it  provided  : 

"Sec.  2.  The  permanent  seat  of  justice  of  said  county  shall 
be  at  the  village  of  Juliet,  and  the  public  buildings  thereof 
shall  be  erected  on  the  public  square,  recorded  in  the  plat  of 
said  town  as  public  ground,  and  adjoining  to  section  fifteen." 

March  1,  1837,  the  town  of  Juliet  was  incorporated.  The 
act  authorized  the  corporation  "to  enjoy  all  the  rights  and 
privileges  which  are  conferred  upon  towns  incorporated  under 
the  act  entitled 'An  act  to  incorporate  the  inhabitants  of  such 
towns  as  may  wish  to  be  incorporated/  approved  February 
12,  1831."  Neither  of  these  acts  conferred  upon  the  trustees 
of  the  town  any  control  over  public  grounds,  other  than  pub- 
lic streets  and  highways;  and  the  one  last  mentioned  provi- 
ded, that,  upon  the  dissolution  of  any  town  corporation,  '-all 
persons  having  funds  belonging  to  such  corporation  in  their 
hands,  shall  pay  the  same  into  the  county  treasury  ;  and  all 
bonds  and  securities  taken  for  the  same  by  such  corporation, 
shall  vest  in  the  county  commissioners,  for  the  use  of  such 
county." 
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January  27,  1841.  the  act  incorporating  the  town  of  Juliet, 
above  mentioned,  was  repealed,  and  the  then  existing  board 
of  trustees  were  "authorized  to  settle  all  the  accounts,  debts 
or  demands,  either  in  favor  of  or  against  the  corporation  of 
the  said  town  of  Juliet."  It  further  declared,  that,  "for  this 
purpose  and  no  other,  they  shall  be  capable  of  suing  and  being 
sued,  as  under  the  provisions  of  the  act  hereby  repealed." 

February  26,  1845,  the  name  of  the  town  "Juliet"  was 
changed  to  "Joliet,"  and  it  was  declared  that  the  additions 
to  said  town  should  thereafter  be  designated  as  "additions  to 
Joliet." 

In  1846  and  1847,  the  present  court  house  of  Will  county 
was  erected  by  the  authorities  of  the  county  on  that  part  of 
the  "public  ground"  which  was  embraced  in  the  plat  made 
by  Campbell.  Previous  to  that  time,  the  court  house  stood 
on  that  part  of  the  "public  ground"  embraced  in  Bo  wait's 
plat,  being  that  portion  east  of  Chicago  street. 

On  the  27th  day  of  February,  1847,  the  legislature  created 
the  Rock  Island  and  LaSalle  Railroad  Company,  with  powers, 
among  others,  to  construct  a  railroad  from  Rock  Island  to 
the  Illinois  river,  "and  to  locate  and  construct  the  same  on 
such  line,  course  or  way  as  may  be  designated  or  selected  by 
the  directors  of  said  corporation,  whereon  to  construct  and 
make  the  same."  February  7,  1851,  the  company  were  au- 
thorized to  construct  their  projected  railroad  from  its  then 
present  termination,  by  way  of  Ottawa  and  Joliet,  to  the  city 
of  Chicago,  under  the  same  powers  and  privileges  as  above. 
By  the  same  act,  the  name  of  the  company  was  changed  to 
"The  Chicago  and  Rock  Island  Railroad  Company." 

In  the  spring  and  summer  of  1851,  the  line  of  the  road  was 
established  by  the  directors  of  the  company  through  the  town 
of  Joliet,  and  thence  to  Chicago. 

In  compliance  with  the  popular  wish,  the  line  was  located 
across  this  "public  ground,"  and  within  about  twenty  feet  of 
the  court  house. 

Afterward,  November  6,  1851,  the  company  submitted  to 
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the  board  of  supervisors  of  Will  county  a  petition,  asking  a 
grant  of  the  right  of  way  for  the  construction  of  the  Chicago 
and  Rock  Island  Railroad,  as  then  located  by  the  company 
"over  the  public  square  in  Joliet.  in  said  county." 

The  petition  was  granted,  and  on  the  8th  day  of  November, 

1851,  the  company  and  the  board,  by  its  chairman,  entered 
into  a  formal  written  agreement,  whereby  the  right  of  way 
across  the  public  square  was  granted,  upon  certain  terms  and 
conditions,  one  of  which  being,  that  the  company  should  in- 
close a  portion  of  the  public  square  with  a  good  and  suitable 
fence,  to  correspond  with  such  as  the  people  of  the  county 
might  inclose  the  remaining  part  of  the  public  square  with. 

The  work  of  constructing  the  road  in  the  city  was  com- 
menced in  the  winter  and  spring  of  1852.  The  first  regular 
train  arrived  and  passed  over  the  "public  ground"  July  4, 

1852.  At  this  time,  the  "public  ground"  was  open  and  un- 
fenced,  and  never  had  been  fenced.  The  principal  business 
of  the  town  was  from  two  to  six  blocks  north  and  north-west 
from  the  railroad. 

On  the  22d  of  June,  1852,  the  city  of  Joliet  was  incorpo- 
rated, and  on  the  7th  of  August,  1852,  the  city  government 
was  organized. 

Reference  has  before  been  made  to  the  act  incorporating 
the  town  of  Juliet,  in  1837,  and  its  repeal  in  1841.  From 
the  date  of  this  repeal  until  the  incorporation  of  the  city,  this 
community  did  not  have  any  municipal  organization. 

At  a  meeting  of  the  city  council  of  the  city  of  Joliet,  held 
on  the  3d  day  of  January,  1853,  the  Chicago  and  Rock  Island 
Railroad  Company  presented  a  petition,  asking  "for  certain 
privileges,  in  order  that  they  may  locate  their  depot  in  the  city  of 
Joliet,  on  a  part  of  blocks  2,  3,  19  and  20,"  in  school  section 
to  Joliet."  The  record  of  the  city  council  recites,  that  an 
"ordinance  was  adopted  in  accordance  with  this  petition." 
Then  follows  the  ordinance,  which  vacates  certain  alleys  and 
parts  of  alleys,  and  authorizes  the  use  by  the  company  of  por- 
tions of  certain  streets,  for  railroad  purposes.     It  appears, 
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that  these  privileges  were  available  to  the  company  only  with 
the  use  of  its  right  of  way  over  the  "public  ground." 

In  September,  1863,  the  board  of  supervisors'  of  Will 
county  set  about  the  building  of  an  iron  fence,  with  a  stone 
foundation,  around  the  public  square,  and  notified  the  railroad 
company  to  build  their  portion  of  it,  which  they  had  agreed 
to  build  in  consideration  of  the  grant  to  them,  in  November, 
1851,  by  the  board  of  supervisors  of  Will  county,  of  the  right 
of  way  across  the  square.  The  company,  afterward,  in  the 
fall  of  1863,  built  their  portion  of  the  fence,  to  the  satisfac- 
tion of  the  board  of  supervisors.  Their  whole  expenditure 
about  the  square,  including  the  cattle-guards,  which  they  had 
also  agreed  to  build,  &nd  filling  in  with  earth  a  portion  of 
the  square,  at  the  request  of  the  board  of  supervisors,  amounted 
to  $4160.91. 

On  the  20th  of  August,  1866,  the  Chicago  and  Rock  Island 
Railroad  Company  consolidated  its  property  and  franchises 
with  those  of  the  Chicago,  Rock  Island  and  Pacific  Railroad 
Company,  of  Iowa,  under  the  name  of  the  latter. 

From  1854  until  about  a  year  before  the  commencement 
of  this  suit,  the  city  of  Joliet  levied  special  taxes  for  local 
improvements  upon  this  "public  ground,"  as  the  property  of 
the  county,  and  these  taxes  were  paid  by  the  county. 

In  September,  1872,  the  city  council  passed  an  ordinance 
declaring  the  occupation  of  the  public  square  and  the  opera- 
tion of  the  railroad  where  its  track  crosses  Chicago  street, 
and  on  and  along  the  curved  line  between  Chicago  and  Scott 
streets,  "shall  be  deemed  and  taken  as  a  public  nuisance," 
and  prohibiting  such  use  and  imposing  penalties  therefor. 

On  the  1st  of  November,  1872,  the  city  of  Joliet  filed  this 
bill.  In  the  original  bill,  the  board  of  supervisors  was  joined 
as  a  party  complainant.  On  the  25th  of  January,  1873,  the 
amended  bill  was  filed,  alleging  that  the  action  of  the  city  in 
so  joining  the  board  had  been  repudiated  by  that  body,  and 
making  said  board  a  party  defendant. 

In  this  amended   bill   it   is  substantiallv  alleged,  that  the 
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company  located  and  constructed  its  railway  across  the  "pub- 
lic ground"  mentioned,  without  any  sufficient  authority  ;  that 
by  reason  of  the  noise  and  confusion  produced  by  the  running 
of  trains  over  the  public  grounds,  the  public  business  of  the 
courts  in  the  court  house  is  very  greatly  disturbed  and  inter- 
rupted ;  that  though  the  operation  of  the  railroad  was  for 
some  years  the  cause  of  but  little  annoyance,  because  of  the 
sparseness  of  the  population  and  the  unimproved  condition 
of  the  property  along  the  line,  it  has  now,  by  reason  of  the 
growth  of  that  portion  of  the  town,  the  erection  of  buildings 
near  the  track,  and  the  increase  of  business  generally  near 
the  road,  become  highly  dangerous  to  persons  and  property; 
that  it  has  thus  become  a  public  nuisance;  that  complainant 
had  passed  an  ordinance  declaring  it  such,  and  prohibiting 
the  running  of  trains  thereon  ;  that  the  ordinance  had  been 
disregarded. 

The  prayer  is  for  a  decree  restraining  the  operation  of  the 
railroad  over  the  "public  ground"  and  over  its  crossings  of 
certain  streets. 

The  company  answered,  setting  up  its  rights  under  its 
charters ;  the  grant  of  the  right  of  way  over  the  "public 
grounds"  by  the  board  of  supervisors;  the  action  of  the  city 
after  it  became  incorporated,  vacating  alleys  and  granting 
special  privileges  in  the  streets,  for  the  purpose  of  enabling 
the  company  to  build  its  depot  in  close  proximity  to  said 
"grounds,"  its  continuous  possession  and  enjoyment  for  more 
than  twenty  years,  an  estoppel  in  pais,  right  by  prescription, 
and  the  Statute  of  Limitations;  and  denying  that  the  grounds 
were  ever  dedicated  to  the  public  use  as  public  grounds  of  the 
city  of  Joliet. 

The  board  of  supervisors  answered,  alleging  that  the  county 
buildings  were  erected  on  these  public  grounds  more  than 
thirty  years  prior  to  the  filing  of  the  bill,  by  legislative  au- 
thority ;  that  the  grounds  had  always  been  used  and  enjoyed 
by  the  county  of  Will,  as  the  owner  thereof;  that  they  had 
never  been  claimed  or  treated  as  the  property  of  the  city  of 
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Joliet ;  that  the  latter  had  never  had  control  of  the  same  ;  that 
it  had  always  assessed  against  the  county,  as  the  owner  of  the 
ground,  special  taxes  for  the  improvement  of  streets  and 
sidewalks  adjacent  thereto  ;  denies  that  they  were  ever  dedi- 
cated to  the  public  use  as  public  grounds  of  the  city  of  Joliet, 
and  admits  that  the  board  did  grant  the  right  of  way  to  the 
railroad  company.  Replication  was  filed,  proofs  taken,  and, 
on  hearing,  the  circuit  court  decreed  that  the  railroad  com- 
pany be  enjoined  from  further  running  engines  or  cars  over 
or  along  said  public  grounds,  and  the  crossings  of  Chicago 
street,  Jefferson  street  and  Scott  street,  at  their  present  places 
of  crossing. 

From  this  decree  the  railroad  company  appeals. 

Mr.  Thomas  F.  Witherow,  Messrs.  Goodspeed  &  Snapp, 
and  Mr.  George  S.  Eldridge,  for  the  appellant. 

Mr.  G.  D.  A.  Parks,  Mr.  Benjamin  Olin,  and  Messrs. 
Randall  &  Fuller,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

A  question  is  raised  as  to  the  effect  of  the  plat  of  Juliet 
made  by  Jas.  B.  Campbell ;  that,  as  recorded,  it  does  not  appear 
to  have  been  acknowleged  in  conformity  with  the  statute,  and 
therefore  did  not  vest  the  fee  of  the  streets,  and  what  is  marked 
"public  ground,"  in  the  town  or  city,  as  the  statute  declares 
that  a  plat  made  out,  certified,  acknowledged  and  recorded  as 
required  by  its  provisions,  shall  do.  An  attempt  was  made, 
by  parol  evidence,  to  supply  the  apparent  alleged  defect. 

We  shall  not  stop  to  discuss  the  sufficiency  of  this  evidence 
to  the  end  proposed,  as  the  conclusion  which  we  reach  in 
nowise  depends  upon  whether  there  was  or  not  such  a  statu- 
tory dedication  as  to  vest  the  fee  in  the  streets  and  "public 
ground"  in  the  town  or  city.  It  must  be  admitted  that 
there  was  here  a  common  law  dedication.  The  difference 
between  a  statutory  and  common  law  dedication  is,  that  the 
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one  vests  the  legal  title  to  the  ground  set  apart  for  public 
purposes  in  the  municipal  corporation,  in  trust  for  the  public, 
while  the  other  leaves  the  legal  title  in  the  original  owner, 
charged,  however,  with  the  same  rights  and  interests  in  the 
public  which  it  would  have  if  the  fee  was  in  the  corporation. 

The  rights  of  the  public  are  not  affected  by  the  question. 
Manly  v.  Gibson,  13  111.  308.  We  will  proceed,  then,  on  the 
assumption  that  there  was  a  statutory  dedication  of  the  "pub- 
lic ground." 

The  only  dedication  of  the  property  being,  as  "public 
ground,"  it  is  an  unrestricted  dedication  to  public  use.  In 
such  case,  the  use  is  indefinite,  and  may  vary  according  to 
circumstances.  The  public  not  being  able  themselves  to 
manage  it,  the  care  of  it  must  devolve  upon  some  local 
authority  or  body  corporate,  as  its  guardian,  who  may  direct 
its  use,  subject  to  the  control  of  the  law  and  the  courts,  in 
case  of  any  abuse  of  the  trust.  Commonwealth  v.  Alburger,  1 
Whart.  485. 

In  1836,  when  the  county  of  Will  was  established,  and  its 
public  buildings  required  to  be  built  on  the  public  square  by 
legislative  enactment;  in  1846  and  1847,  when  the  present 
court  house  was  built  thereon;  in  1847,  when  the  railroad 
company  was  authorized  to  construct  its  railroad,  by  way  of 
Ottawa  and  Joliet,  to  the  city  of  Chicago;  in  1851,  when  the 
line  of  the  road  was  established  by  the  directors  of  the  com- 
pany through  the  town  of  Joliet,  and  when  the  county  authori- 
ties granted  to  the  company  the  right  of  way  over  the  public 
square  in  Joliet,  and  in  1852,  when  the  work  of  the  construc- 
tion of  the  road  in  the  city  was  completed,  there  was,  as  will 
be  seen  by  the  statement  of  the  case,  no  incorporation  of  the 
town  of  Juliet,  or  of  the  city  of  Joliet,  and,  at  all  those  times, 
this  community  had  no  municipal  organization  or  municipal 
authority. 

There  was,  then,  at  these  times  no  power  authorized  to 
represent  the  public,  and  to  direct  the  public  use  which 
should  be  made  of  these  streets  and  public  grounds  in  Joliet, 
3— 79th  III. 
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except  the  legislature  of  the  State,  and  under  it,  the  county 
of  Will,  That  such  power  was  vested  in  the  legislature, 
must,  we  think,  be  conceded.  Dillon,  in  his  work  on  Muni- 
cipal Corporations,  section  513,  thus  lavs  down  the  doctrine: 
"As  between  the  municipality  and  the  general  public,  the 
legislative  power  is  supreme  ;  and  so  it  is  in  all  cases  where 
there  are  no  private  rights  involved.  If  the  municipal  cor- 
poration holds  the  full  title  to  the  ground  for  public  uses, 
without  restriction,  the  legislature  may  doubtless  direct  and 
regulate  the  purposes  for  which  the  public  may  use  it." 

In  The  People  v.  Kerr,  27  N.  Y.  213,  the  power  was  asserted 
on  the  part  of  the  State  legislature,  without  the  consent  or 
license  of  the  municipal  corporation,  to  so  control  the  use  of 
the  public  streets  of  the  city,  the  fee  whereof  was  in  the  city, 
as  to  authorize  the  construction  of  a  railroad  track  therein; 
and  this  upon  the  principle  that  the  interest  in  the  streets 
being  publid  juris,  the  power  of  governing  and  regulating 
such  uses  is  vested  in  the  legislature,  as  the  representative  of 
the  whole  people;  that  the  city  corporation,  as  holder  of  the 
fee  of  the  streets,  in  trust  for  the  public,  as  highways,  was 
but  an  agent  of  the  State,  and  any  control  which  it  exercised 
over  them  was  a  mere  police  or  governmental  power,  delegated 
by  the  State,  and  subject  to  its  control  and  direction. 

The  legislature,  here,  acted  upon  the  theory  of  its  power  to 
control  the  public  square  and  the  streets  for  the  public  bene- 
fit. It  ordered,  by  the  act  establishing  the  county  of  Will, 
that  the  public  buildings  should  be  erected  upon  the  land 
marked  "public  ground;"  in  1849,  a  portion  of  Joliet  street 
was  vacated  by  legislative  enactment;  in  1851,  the  legisla- 
ture detached  a  portion  of  Oneida  street,  and  granted  it  to 
the  abutting  property  owners,  in  payment  for  labor  done  on 
the  highways,  and,  in  the  same  year,  vacated  a  portion  of 
Michigan  street,  and  the  power  to  determine  whether  or  not 
sidewalks  should  be  built  upon  certain  streets,  was  granted 
by  express  legislative  enactment. 
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The  legislature  conferred  upon  the  board  of  directors  of 
the  railroad  company  the  power  to  locate  and  construct  its 
railroad  on  such  line,  course  or  way  as  should  be  designated 
by  it.  provided  that  it  should  be  through  the  towns  of  Ottawa 
and  Joliet,  to  the  city  of  Chicago. 

In  the  exercise  of  tl#s  power,  the  board  of  directors  located 
the  road  through  the  town  of  Joliet,  and  across  these  public 
grounds,  which,  as  above  attempted  to  be  shown,  were  then 
under  the  control  of  the  legislature.  The  board  of  directors, 
in  the  location  of  this  line,  exercised  the  authority  conferred 
by  the  legislature,  and  were,  to  all  intents  and  purposes,  pub- 
lic agents  in  so  doing. 

The  terms  of  the  grant  of  the  authority  were  certainly 
broad  enough  to  include  the  power  to  locate  the  railroad  over 
this  " public  ground;"  and  such  location  of  the  road  was  the 
act  of  the  State,  by  its  agents,  unless  there  was  that  in  the 
use  to  which  the  ''public  ground"  had  been  dedicated,  and 
applied  previously  by  the  legislature,  and  the  extent  to  which 
that  use  would  be  impaired  or  diminished  by  the  location  and 
operation  of  the  railroad  over  the  ground,  from  which  the 
power  of  locating  the  road  over  it  may  be  presumed  to  have 
been  restrained  by  the  legislature.  Boston  Water  Power  Co. 
v.  Boston  and  Worcester  Railroad  Co.  23  Pick.  360;  Indiana 
Central  Railroad  Co.  v.  The  State  of  Indiana,  etc.  3  Ind.  421. 

That  it  was  deemed  that  the  use  to  which  the  '•public 
ground"  had  been  applied  by  the  legislature,  that  of  a  court 
house,  would  not  be  too  seriously  interfered  with  by  the  loca- 
tion and  operation  of  a  railroad  over  the  ground,  is  evidenced 
by  the  desire  of  the  citizens  to  have  the  road  located  there; 
by  the  county  authorities,  who  had  the  care  and  custody  of 
the  court  house,  granting  to  the  company  the  right  of  way 
over  the  ground;  by  their  calling  upon  the  company,  in  1803, 
to  perform  the  consideration  of  the  grant  of  the  right  of  way, 
after  the  road  had  been  in  operation  ever  since  the  summer 
of  1852,  and  the  experiencing  of  its  actual  effects  for  that 
length  of  time,  and   by  the  operation   of  the  road    for  more 
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than  20  years  by  the  company,  without  objection  from  any 
quarter,  so  far  as  the  record  shows. 

Can  it  be  said  that  there  was  a  diversion  of  the  use  of  the 
ground  to  another  use,  inconsistent  with  the  purpose  for  which 
it  was  dedicated  ? 

The  dedication,  as  observed,  was  not  to  any  specific  public 
use.  It  was  dedicated  to  no  other  use  than  was  indicated  by 
the  mark  upon  it,  on  the  plat,  of  "  public  ground." 

The  dedication  was  merely  to  public  use.  It  is  assumed, 
on  the  part  of  the  appellee,  that  there  was  here  an  encroach- 
ment upon  public  grounds  for  private  purposes — an  applica- 
tion of  public  grounds  to  private  uses. 

But  it  is  the  settled  doctrine  that  the  appropriation  of 
property  to  the  construction  or  use  of  a  railway  for  the  trans- 
portation of  persons  or  property,  is  an  application  of  such 
property  to  the  use  of  the  public.  The  .People  v.  Kerr,  28  N. 
Y.  188;  Noll  v.  The  Dubuque,  Burlington  and  Missouri  River 
Railroad  Co.  32  Iowa,  6S. 

The  right  to  take  private  property  for  railroad  purposes, 
by  the  exercise  of  the  power  of  eminent  domain,  rests  wholly 
upon  the  doctrine  that  the  railroad  use  is  a  public  use,  it 
being  well  settled  that  the  legislature  has  no  power  to  take 
the  property  of  the  citizen  for  any  other  than  a  public  use. 
The  corporation  itself  is  private — has  its  private  rights;  still 
its  uses  are  public. 

The  railroad  use,  then,  is  not  a  private  use,  but  a  use  for  a 
public  purpose,  the  use  of  the  road  being  free  and  common 
to  the  whole  public  upon  the  same  conditions.  The  dedica- 
tion was  simply  as  " public  ground,"  denoting  that  it  was 
for  a  public  purpose,  and  the  long  and  universal  acquiescence 
in  the  use  of  the  ground  for  the  public  purpose  of  a  railroad, 
affords  evidence  that  such  use  is  in  consistency  with  the 
design  of  the  dedication. 

The  legislature,  in  1836,  in  establishing  Will  county, 
assuming  that  it  had  control  of  these  "  public  grounds,"  and 
the  power  to  direct  the  public  use  to  which  they  should  be 
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applied,  required  that  the  public  buildings  of  the  county 
should  be  erected  thereon.  The  court  house  and  jail  were 
accordingly  so  erected,  and  the  board  of  supervisors  of  the 
county  having,  by  statute,  the  care  and  custody  of  the  court 
house,  the  railroad  company,  in  November,  1852,  before  the 
road  was  constructed,  obtained  from  the  board  of  supervisors, 
as  the  representative  of  the  county,  a  formal  grant  of  the 
right  of  way  over  the  ground,  in  consideration  of  certain 
conditions  to  be  thereafter  performed.  This  grant,  singly,  is 
not  so  important  as  affecting  the  right  of  appellant.  Its 
more  important  bearing  is,  as  taken  in  connection  with  the 
after  action  of  the  city  of  Joliet. 

It  is  not  necessary  to  rest  the  right  of  the  railroad  com- 
pany upon  the  statute  under  which  the  road  was  located  and 
the  grant  of  the  right  of  way  by  the  county. 

The  validity  of  these  grants,  and  the  rights  of  the  railroad 
company  under  them,  have,  as  we  regard  the  evidence,  been 
recognized  by  the  express  action  of  the  city  of  Joliet  for  a 
period  of  over  20  years. 

The  evidence  shows  that  the  company,  in  1852,  preferred 
another  and  more  direct  line.  The  person  who  had  the  gen- 
eral charge  of  the  building  of  the  road,  and  who  was  a  direc- 
tor and  vice  president  of  the  company,  testifies  that,  at  a 
public  meeting  of  the  citizens  of  Joliet,  in  the  court  house 
(he  thinks),  he  made  a  speech,  and  remonstrated  against  run- 
ning the  railroad  through  the  court  house  square;  pointed 
out  the  annoyance  and  inconvenience  that  would  arise  there- 
from; but  the  popular  demand  for  the  track  and  depot  where 
they  now  are,  overbore  all  opposition,  and,  as  the  agent  of  the 
company,  he  yielded  to  the  demand  of  the  citizens,  much 
against  his  own  judgment.  All  the  directors  but  one  pre- 
ferred a  different  line,  and  the  testimony  of  the  witness  shows 
satisfactorily  that,  but  for  this  popular  demand,  the  road 
Would  have  been  located  elsewhere. 

This  is  referred  to,  not  to  show  that  any  right  was  given 
by  such  an  assemblage  of  citizens,  or  by  the  "popular   de- 
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rnand,"  but  as  a  circumstance,  to  be  considered  among  others, 
as  bearing  upon  the  question  of  an  equitable  estoppel. 

On  the  3d  day  of  January,  1853,  within  six  months  after 
the  first  train  of  cars  ran  over  the  public  grounds,  the  com- 
mon council  of  the  city  of  Joliet,  in  answer  to  a  petition  of 
the  railroad  company  for  certain  privileges  in  order  that  they 
might  locate  their  depot  on  certain  named  blocks  in  prox- 
imity to  these  grounds,  passed  an  ordinance  whereby  they 
vacated  certain  alleys  and  parts  of  alleys,  and  authorized  the 
use  of  certain  streets,  among  which  was  the  use  of  so  much 
of  Ottawa  street  "as  is  occupied  by  the  bed  and  tracks  of 
said  railroad  company  for  the  purpose  of  running  cars  and 
locomotives  over  the  same." 

Ottawa  street  bounds  the  " public  grounds"  upon  one  side, 
and  lies  between  them  and  the  ground  upon  which  the  depot 
was  proposed  to  be,  and  was  established,  and  now  stands. 
This  grant  of  privileges  from  the  city  could  not  have  been 
made  available  by  the  railroad  company  without  continuing 
the  operation  of  its  trains  over  these  public  grounds.  In 
the  language  of  the  testimony,  "the  present  depot  of  the 
company  could  not  be  made  use  of  without  the  track  running 
across  the  public  square,  as  it  now  does." 

Here  was  not  only  recognition,  on  the  part  of  the  common 
council,  that  the  company  had  a  valid  grant  of  the  right  of 
way  over  these  grounds,  and  confirmation  thereof,  but  there 
was  express  grant  by  ordinance  of  aid  and  conveniences  in 
order  to  the  future  permanent  and  more  full  enjoyment  of 
the  right  of  way  which  had  been  granted  to  the  company  over 
this  "public  ground." 

When  the  county  authorities,  in  1863,  moved  to  have  the 
railroad  company  perform  the  consideration  for  the  grant  of 
the  right  of  way  by  fencing  part  of  the  public  square,  they 
(the  county  authorities,)  did  so,  as  the  evidence  goes  to  show, 
with  the  knowledge  of  the  city  authorities,  and  their  encour- 
agement thereto.     In  the  construction,  afterward,  of  its  share 
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of  the  improvement  of  the  public  square,  the  company  ex- 
pended some  $4000. 

The  evidence  shows  that,  commencing  in  1854  or  1855,  and 
terminating  just  prior  to  the  commencement  of  this  suit,  the 
city  of  Joliet  assessed  local  taxes  against  these  "public 
grounds,"  as  the  property  of  Will  county,  and  that  those 
assessments  were  uniformly  paid  by  the  county.  The  levy- 
ing of  local  taxes  under  the  ordinances  of  the  city,  was, 
in  effect,  a  declaration  upon  the  part  of  the  city  that  the 
county  was  the  owner  of  this  property;  an  admission  that  it 
had  the  dominion  over  it,  and  the  right  of  directing  its  use, 
and  consequently  a  virtual  assent  to  and  confirmation  of  the 
grant  of  the  right  of  way  over  the  same,  which  it  had  made 
to  the  railroad  company. 

From  all  these  positive  acts  of  recognition  on  the  part  of 
the  city  of  Joliet  of  the  right  claimed  by  the  railroad  com- 
pany, and  long  acquiescence  in  its  exercise,  there  must  be 
held  to  be  an  estoppel  in  pais  against  the  city,  if  that  prin- 
ciple be  applicable  at  all  to  municipal  corporations,  as  respects 
public  rights. 

There  is  a  conflict  arnon^  the  authorities  whether  the  rights 
of  a  municipality  or  of  the  public  may  be  lost  by  non-user, 
or  adverse  possession.  There  are  cases  which  hold  that  the 
public  may  lose  their  right  to  streets  or  public  places  by  long 
continued  adverse  occupation  by  private  individuals.  A 
number  of  them  may  be  found  collected  in  the  note  to  sec- 
tion 529,  in  the  work  of  Dillon,  before  quoted.  Upon  a 
review  of  the  cases  upon  this  subject,  that  author,  in  section 
533,  states,  as  his  conclusion,  that  he  "can  not  assent  to  the 
doctrine  that,  as  respects  public  rights,  municipal  corpora- 
tions are  within  ordinary  limitation  statutes'.  *  *  *  But 
there  is  no  danger  in  recognizing  the  principle  of  an  estoppel 
in  pais  as  applicable  to  such  cases,  as  this  leaves  the  courts  to 
decide  the  question,  not  by  the  mere  lapse  of  time,  but  by 
all  the  circumstances  of  the  case,  to  hold  the  public  estopped 
or  not,  as  right  and  justice  may  require." 
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Iii  The  City  of  Peoria  v.  Johnston,  56  111.  51,  this  court  held 
the  following  language  upon  this  subject,  in  respect  to  the 
claim  of  a  highway  :  "But.  independently  of  this  principle, 
conceding  this  highway  was  laid  out  as  claimed  by  appellant, 
and  conceding  there  was  an  intention  to  dedicate  the  prem- 
ises on  the  south-east  of  section  4,  we  are  of  opinion  that  the 
adverse  possession  of  the  appellee,  open  and  exclusive  as  it 
has  been,  and  the  complete  non-user  of  the  easement  by  the 
public  for  more  than  twenty  years,  are  a  sufficient  answer  to 
the  claim  now  made  by  the  city,"  "We  would  not  be  under- 
stood, in  making  this  citation,  as  sanctioning  the  language 
thus  used  in  the  full  breadth,  that,  in  such  case,  the  mere 
non-user  of  the  easement  by  the  public  for  more  than  twenty 
years  would  bar  the  claim,  but  the  reference  is  made  as  having 
pertinence  here,  under  the  facts  of  this  case. 

In  Goodwin  v.  The  City  of  Milwaukee,  24  Wis.,  it  was  dis- 
tinctly held  that  the  doctrine  of  estoppel  in  pais  was  appli- 
cable to  a  municipal  corporation  in  respect  of  a  matter  of 
public  right;  and  see,  as  to  recognition  of  the  doctrine,  Peck 
v.  Burr,  10  N.  Y.  294,  Lane  v.  Kennedy,  13  Ohio  St.  42, 
Commonwealth  v.  Miltenberger,  7  Watts,  450;  and,  as  to  delay, 
in  an  application  of  this  character,  as  affecting  those  who 
assert  a  public  right,  Easton  &  McMahon  v.  N.  Y.  and  L.  B. 
Railroad  Co.  24  N.  J.  Eq.  50,  The  Attorney  General  v.  Sheffield 
Gas  Consumers'  Co.  3  DeGex,  M.  <&.  Y.  312. 

We  think  there  is  sufficient  warrant  of  authority  for  the 
application  of  the  principle  of  an  equitable  estoppel  to  a  case 
of  the  character  disclosed  by  this  record,  and  that  it  should 
be  applied  here. 

The  objection  taken  by  appellee's  counsel,  that  there  is 
here  lacking  an  essential  element  of  an  estoppel  in  pais,  in 
that  it  does  not  appear  that  the  railroad  company  did,  or  for- 
bore to  do,  any  thing,  by  reason  of  the  conduct  of  the  city, 
we  do  not  regard  as  founded  in  fact. 

By  the  action  of  the  city,  the  company  had  the  right  to 
repose,  in  security,  upon  the  belief  that   it    had    acquired  a 
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valid  right  of  way  over  the  public  grounds,  and  that  it  would 
ever  be  suffered  to  enjoy  the  same  undisturbed  in  the  right 
by  any  interference  against  it  on  the  part  of  the  city.  By 
the  ordinance  of  the  commou  council,  before  referred  to,  of 
January  3,  1853,  the  company  was  encouraged  to  build  its 
depot  where  it  did,  and  where  it  could  not  be  made  use  of 
without  the  track  of  the  road  running  across  the  public 
square.  The  road  had  then  but  just  gone  into  operation,  and 
had  the  city,  at  that  time,  instead  of  recognizing  the  com- 
pany's right  of  way  over  the  public  grounds,  and  granting 
increased  facilities  for  the  exercise  of  it,  denied  the  right,  or 
made  objection  to  its  exercise,  the  company  might  have  then 
changed  its  line  to  the  one  it  had  originally  preferred,  at  little 
cost  for  the  right  of  way,  the  evidence  being  that  it  would 
then  have  been  cheap.  But  the  testimony  is,  that  the  change 
of  the  line  would  be  at  the  cost,  now,  of  $100,000  for  the 
right  of  way;  that  it  would  involve  a  further  expenditure  of 
some  $250,000  on  the  new  portion  of  the  line,  much  of  which 
we  can  see  would  be  in  consequence  of  circumstances  interven- 
ing since  January  3,  1853;  and  that  a  loss  of  about  $130,000 
would  be  incurred  by  abandoning  the  property  which  now 
constitutes  a  part  of  the  road.  The  payment  by  the  company, 
in  1863,  of  the  consideration  for  the  grant  of  the  right  of 
way  across  the  public  grounds  by  the  building  of  a  fence 
around  a  portion  thereof,  appears  to  have  been  done  with  the 
knowledge  and  encouragement  of  the  citv  authorities. 

There  was  quite  enough  in  the  respect  of  being  induced 
by  the  conduct  of  the  city  to  take  or  forbear  action,  upon 
which  to  found  an  estoppel. 

As  respects  the  question  of  nuisance,  there  is  no  doubt 
that  the  running  of  engines  and  trains  across  the  public 
square  causes  a  considerable  interruption  in  the  transaction 
of  court  business  in  the  court  house.  But  in  respect  of  this, 
the  city  does  not  seem  to  be  the  proper  party  entitled  to  make 
complaint.  The  providing  of  conveniences  for  the  holding 
of  courts  is  an  affair  of  the  county,  and  not  of  the  city.     The 
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board  of  supervisors  of  the  county  have  the  care  and  custody 
of  the  court  house.  They  have  granted  the  privilege  to  lay 
this  track  and  operate  the  road  across  the  public  square,  and 
as  long  as  the  county  is  content,  and  makes  no  complaint,  we 
do  not  think  the  city  should  be  admitted  to  interfere  on  this 
score. 

The  evidence  shows  that  the  operation  of  the  railroad  over 
the  crossings  of  Chicago,  Jefferson  and  Scott  streets  has  been 
attended  with  a  good  deal  of  injury  to  persons  and  property. 
There  have  been  several  instances  of  the  loss  of  life.  The 
track,  at  these  places,  runs  upon  a  curve,  and  the  adjoining 
lots  having  been  built  upon  by  their  owners  to  within  a  few 
feet  of  the  streets,  passers  upon  the  streets  are  so  prevented 
from  seeing  approaching  trains,  as  to  render  the  operation  of 
the  road  there  peculiarly  dangerous  from  that  cause. 

The  legislature  authorized  the  construction  of  this  railroad 
through  Joliet.  It  acted  with  knowledge  that  its  operation 
over  and  across  common  streets  and  highways  would  subject 
the  public  to  inconvenience  and  danger.  It  was  said,  in  Illi- 
nois Central  Railroad  Co.  v.  Grabill,  50  111.  244,  that  "such 
consequences  of  the  construction  and  use  of  railroads  must 
be  borne  by  all  living  near  them,  without  complaint,  and 
without  hope  of  redress,  for  they  are  inseparable  from  the 
purposes  and  objects  of  such  structures."  The  necessarily 
injurious  consequences  attending  the  operation  of  railroads 
are  largely  increased  in  degree,  where  they  run  through  towns 
and  cities.  But  to  set  against  this,  there  is  the  public  accom- 
modation. 

The  exclusion  of  railroads  from  cities  would  be  a  most 
serious  public  inconvenience.  It  is  the  practice  of  the  law- 
making power  to  expressly  authorize  railroad  companies  to 
lay  and  use  their  tracks  through  cities  and  villages.  Kail- 
roads  are,  in  fact,  now  operated  through  the  principal  cities 
of  this  and  other  States. 

It  was  held,  in  the  case  of  Drake  v.  The  Hudson  River  Hail- 
road  Co,  7  Barb.  508,  that  a  railroad,  passing  through  streets 


1875.]      C.,  R.  I.  &  P.  H.  R.  Co.  v.  City  of  Joi.iet.  43 

Opinion  of  the  Court. 

in  the  city  of  New  York,  when  the  cars  were  drawn  by  steam 
power,  into  a  crowded  part  of  the  city,  was  not,  per  se,  a 
nuisance. 

Similar  decisions  have  been  made  in  other  cases.  The  Lex- 
ington  and  Ohio  Railroad  Co.  v.  Applegate,  8  Dana.  289 ;  Hun- 
ter v.  Long  Island  Railroad  Co.  13  Barb.  646;  Moses  v.  P., 
Ft.  W.  and  C.  R.  Co.  21  III.  516. 

In  Murphy  v.  City  of  Chicago,  29  111.  279,  it  was  held  to  be 
a  legitimate  use  of  a  street  or  highway,  to  allow  a  railroad 
track  to  be  laid  in  it. 

The  evidence  shows  nothing  as  to  whether  or  not,  in  the 
case  of  the  accidents  which  had  occurred  at  these  crossings, 
there  was  the  use  of  proper  care  and  caution  on  the  part  of  the 
persons  who  suffered  injury.  The  evidence  goes  to  show  that 
much  of  the  exposure  to  danger  at  these  places  is  in  conse- 
quence of  the  recklessness  and  gross  negligence  of  persons 
in  disregarding  plain  warnings  of  danger.  Protection  against 
the  consequences  of  recklessness  and  gross  negligence,  no  one 
has  the  right  to  expect  or  call  for.  The  increased  danger  at 
these  places,  from  the  curve  in  the  track  and  the  private 
buildings  which  have  been  erected,  calls  for  increased  care- 
fulness and  diligence.  It  would  seem  that  such  increase  of 
danger  might,  in  most  part,  if  not  wholly,  be  guarded  against 
by  the  increase  of  safeguards  against  it.  Indeed,  it  appears, 
from  the  evidence,  that  a  flagman  has  been  appointed  and 
kept  stationed  there  by  the  railroad  company,  since  when, 
three  years  ago,  there  has  been  no  loss  of  life  there.  It  is 
competent  for  the  city,  in  the  exercise  of  its  police  powers,  to 
make  reasonable  regulations  of  railway  operations  within  the 
limits  of  the  city.  It  is  believed  that,  through  such  proper 
regulations  as  it  is  within  the  competency  of  the  city  council 
to  make,  and  the  use  of  proper  care  and  precaution,  the  dan- 
ger here  may  be  so  guarded  against,  that  the  operation  of  the 
railroad  can  be  rendered  reasonably  safe  to  the  public;  that 
in  this  way,  to  a  reasonable  degree,  the  evils  complained  of 
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are  remediable,  and  that  the  intervention  of  a  court  of  equity 
is  not  called  for. 

As  to  the  ordinance  of  the  common  council  of  the  city  of 
Joliet,  of  September,  1872,  declaring  the  railroad  a  nuisance, 
we  regard  that  as  without  effect  upon  the  case,  although  the 
charter  of  the  city  confers  upon  the  common  council  the 
power  to  abate  and  remove  nuisances,  and  to  punish  the 
authors  thereof,  and  to  define  and  declare  what  shall  be 
deemed  nuisances.  We  will,  in  this  respect,  but  refer  to  the 
language  of  the  Supreme  Court  of  the  United  States  in  Yates 
v.  Mihcaukee,  10  Wall.  505:  "  It  is  a  doctrine  not  to  be  tol- 
erated in  this  country,  that  a  municipal  corporation,  without 
any  general  laws,  either  of  the  city  or  the  State,  within  which 
a  given  structure  can  be  shown  to  be  a  nuisance,  can,  by  its 
mere  declaration  that  it  is  one,  subject  it  to  removal  by  any 
person  supposed  to  be  aggrieved,  or  even  by  the  city  itself. 
This  would  place  every  house,  every  business,  and  all  the 
property  of  the  city,  at  the  uncontrolled  will  of  the  tempo- 
rary local  authorities."  And  see  State  v.  Jersey  City,  5  Dutch. 
170. 

Some  stress  is  laid  upon  a  certain  proviso  in  the  ordinance 
of  the  common  council,  of  January  3,  1853,  before  referred 
to,  which  is  as  follows  :  "Provided,  that  said  railroad  com- 
pany shall  be  subject  to  all  laws  and  ordinances  that  may 
hereafter  be  passed  to  regulate  railroads  in  the  city."  That 
only  means,  that  the  company  should  be  subject  to  all  reason- 
able and  legal  ordinances  for  the  regulation  of  the  road.  It 
had  no  such  scope,  that  the  railroad  company  should  abandon 
or  take  up  and  remove  its  track  at  the  bidding  of  the  com- 
mon council. 

We  are  of  opinion  that  there  was  error  in  decreeing  against 
the  defendant,  and  the  decree  will  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  dismiss  the 
bill  at  the  costs  of  the  appellee. 

Decree  reversed. 


1875.]  Storey  v.  The  People.  45 

Statement  of  the  case. 


"Wilbur  F.  Storey 
r. 
The  People  of  the  State  of  Illinois. 

1.  Contempt  of  court — poicer  of  court  to  punish.  There  is  now  no 
statute  in  force  in  this  State,  authorizing  courts  to  punish  offenders  for 
contempt,  except  in  regard  to  the  enforcement  of  decrees  in  chancery,  and 
the  punishment  of  certain  specified  offenses,  such  as  the  failure  of  jurors 
to  attend  in  obedience  to  summons,  the  failure  of  officers  to  make  service 
and  return  of  writs,  etc. 

2.  Courts,  however,  possess  certain  common  law  powers,  subject  to 
modifications  that  maj'-  have  been  imposed  by  the  constitution  and  stat- 
utes, among  which  is  included  that  of  punishing  for  contempt. 

3.  Same— libelous  publications,  whether  punishable.  It  is  not  admissible, 
under  our  constitution,  that  a  publication,  however  libelous,  not  directly 
calculated  to  hinder,  obstruct  or  delay  courts  in  the  exercise  of  their 
proper  functions,  shall  be  treated  and  punished,  summarily,  as  a  contempt 
of  court. 

4.  The  publication  of  a  libel  on  a  grand  jury,  or  on  any  member  there- 
of, in  relation  to  any  act  already  done  by  them  in  their  official  capacity, 
but  which  has  no  tendency  directly  to  impede,  embarrass  or  obstruct  the 
grand  jury  in  the  discharge  of  any  of  its  duties  remaining  to  be  performed 
after  the  publication  is  made,  can  not  be  summarily  punished  as  a  con- 
tempt of  court. 

5.  Constitutional  guaranty — of  freedom  of  speech,  applies  to  judicial 
conduct  and  character.  The  constitutional  provision,  "that  every  person 
may  freely  speak,  write  and  publish  on  all  subjects,  being  responsible  for 
the  abuse  of  that  liberty;  and  in  all  trials  for  libel,  both  civil  and  crimi- 
nal, the  truth,  when  published  with  good  motives  and  justifiable  ends, 
shall  be  a  sufficient  defense,"  applies  to  words  spoken  or  published  in 
regard  to  judicial  conduct  and  character. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  proceeding,  in  the  name  of  the  People,  in  the 
criminal  court  of  Cook  county,  against  Wilbur  F.  Storey,  for 
contempt  of  court,  in  the  publication  of  certain  articles  in 
"The  Chicago  Times,"  reflecting  upon  the  action  of  the  grand 
jury  in  finding   indictments  against  him  in  said  court.     The 
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court  below  found  the  defendant  guilty,  and  sentenced  him 
to  imprisonment  in  the  county  jail.  The  defendant  brings 
the  case  here  by  writ  of  error. 

Messrs.  Gotjdy  &  Chandler,  for  the  plaintiff  in  error. 
Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice    Scholfield  delivered    the   opinion  of  the 
Court : 

,  The  several  articles  copied  into  the  information,  censure 
the  action  of  the  grand  jury,  and  question  its  integrity,  as  a 
body,  and  one 'of  them  indirectly  attacks  the  moral  character 
of  certain  of  the  members  of  the  grand  jury.  The  informa- 
tion charges  that  these  articles  were  published  while  the  grand 
jury  was  in  session,  and,  also,  that  respondent  was  charged 
with  certain  crimes  and  offenses,  which  were  heard  by  the 
grand  jury;  but  it  is  not  alleged  that  the  crimes  and  offenses 
so  charged  were  pending  before  the  grand  jury  for  its  action, 
at  or  subsequent  to  the  time  of  the  publication  of  the  articles, 
or  either  of  them.  On  the  contrary,  it  is  alleged  that  the 
articles  were  "of  and  concerningthe  grand  jury,  and  the  indi- 
vidual members  thereof,"  and  of  and  concerning  its  action 
with  reference  to  the  complaint  against  the  respondent,  and 
"of  and  concerning  its  action  with  reference  to  other  com- 
plaints presented  to  it" — all  being  in  the  past.  And  the 
respondent  answers,  to  one  of  the  interrogatories  propounded 
to  him,  ''that  on  the  13th  day  of  March,  1875.  and  before  any 
of  said  articles  were  so  published,  the  grand  jury  *  *  re- 
turned into  said  court  three  indictments  against  him  for  libel, 
and  one  for  publishing  an  obscene  newspaper,  and  said  indict- 
ments were  the*  only  matters  referred  to  in  said  articles,  or 
any  of  them.  And  he  further  says,  upon  information  and 
belief,  that,  at  the  time  said  articles  were  written  and  pub- 
lished, there  were  no  complaints  against  him  pending  before 
said  grand  jury,  of  any  kind  whatever,  and  he  did  not  suspect 
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that  any  other  or  further  indictments-  would  be  returned 
against  him  by  said  grand  jury,  and  he  denies  that  said  arti- 
cles, or  any  of  them,  or  any  part  thereof,  referred  to  any 
complaints  or  charges  then  pending  against  him  before  said 
grand  jury." 

There  is  no  allegation  that  the  publication  of  the  articles 
is  calculated  to  prevent  the  obtaining  of  a  competent  petit 
jury  to  try  the  respondent  on  the  several  indictments,  or  that 
the  judge,  whose  duty  it  will  be  to  preside  during  such  trials, 
will,  in  anywise,  be  affectedj  thereby  in  the  discharge  of  his 
duty. 

The  only  question,  therefore,  is,  assuming  the  articles  to 
be  libelous,  whether  the  publishing  of  a  libel  on  a  grand  jury, 
or  on  any  of  the  members  thereof,  because  of  an  act  already 
done,  may  be  summarily  punished  as  a  contempt. 

We  do  not  understand  the  articles  as  having  a  tendency 
directly  to  impede,  embarrass  or  obstruct  the  grand  jury  in 
the  discharge  of  any  of  its  duties  remaining  to  be  discharged 
after  the  publications  were  made.  No  allusion  is  made  to 
any  matter  upon  which  the  members  were  thereafter  to  act, 
and  there  could,  therefore,  of  necessity,  be  no  attempt  to  in- 
terfere with  the  exercise  of  their  free  and  unbiased  judgments 
as  to  such  matters.  No  attempt  is  made  to  induce  disobedi- 
ence in  officers  or  witnesses,  and  it  does  not  appear  that  any 
direct  interference  with  the  administration  of  the  law  was  in 
contemplation.  All  that  it  would  seem  could  be  claimed  is, 
that  the  publications  would  cause  disrespect  to  be  entertained 
by  the  public  for  the  grand  jury,  and  for  its  action  in  the 
particular  cases  criticised,  and  thereby  tend,  to  that  extent, 
to  bring  odium  upon  the  administration  of  the  law.  That 
this  is  a  grave  offense,  deserving  of  prompt  and  severe  pun- 
ishment, might  be  conceded,  without,  in  the  slightest  degree, 
strengthening  the  position  that  it  may  be  treated  and  pun- 
ished as  a  contempt  of  court.  The  law,  presumably,  provides 
an  adequate  punishment  and  mode  of  procedure  to  protect 
society  against  all  offenses,  and  neither  the  magnitude  of  a 
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crime,  nor  the  probability  of  its  frequent  repetition,  has  ever 
been  held  to  authorize  the  courts  to  depart  from  the  mode  of 
trial  prescribed  by  the  law,  or  to  impose  a  different  punish- 
ment from  that  which  it  sanctions. 

It  is  not  denied  by  the  counsel  for  the  respondent,  that 
courts  may  punish,  as  for  contempt,  those  who  do  any  act 
directly  tending  to  impede,  embarrass  or  obstruct  the  admin- 
istration of  the  law  ;  but  they  deny  that  any  publication, 
however  disrespectful,  when  applied  to  jurymen  in  regard  to 
the  manner  in  which  they  have  already  discharged  a  duty, 
does  or  is  calculated  to  impede,  embarrass  or  obstruct  the 
administration  of  the  law. 

Authority  may  be  found  in  the  text  books,  and  in  English 
and  American  cases,  holding  a  doctrine  at  variance  with  this 
position.  Thus,  for  instance,  Blackstone  says,  in  showing 
how  contempts  of  court  may  be  committed,  it  may  be  "by 
speaking  or  writing  contemptuously  of  the  court  or  judges, 
acting  in  their  judicial  capacity;  by  printing  false  accounts 
(or  even  true  ones,  without  proper  permission.)  of  causes  then 
depending  in  judgment;  and  by  anything,  in  short,  that  de- 
monstrates a  gross  want  of  that  regard  and  respect  which, 
when  courts  of  justice  are  deprived  of  their  authority  (so  ne- 
cessary for  the  good  order  of  the  kingdom),  is  entirely  lost 
among  the  people."  But  the  law  in  relation  to  contempts 
has  never  been  held,  in  any  case  decided  by  this  court,  to  be 
so  indefinitely  broad  as  it  is  thus  stated  by  Blackstone.  Our 
constitution  and  statutes  certainly  affect  the  question,  to  some 
extent,  and  it  is  only  in  determining  precisely  how  far  they  do 
so,  that  we  have  any  difficulty. 

A  statute  of  this  State,  in  force  for  many  years,  provided 
that  the  circuit  and  supreme  courts  should  have  power  to  pun- 
ish contempts  offered  by  any  person  to  them  while  sitting,  and 
for  disobeying  any  of  their  process,  rules  and  orders  issued  or 
made  conformably  to  law.  And  the  court  held,  in  Stewart  v. 
The  People,  3  Scam.  402,  that  this  statute  might  be  regarded 
as  a  limitation  upon  the  power  of  courts  to  punish  for  any 
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other  contempts  ;  and  newspaper  articles,  commenting  upon 
the  conduct  of  a  juror  who  was  also  the  editor  of  a  rival 
political  paper  to  that  in  which  the  articles  were  published, 
and  reflecting  contemptuously  upon  the  judge,  published 
during  the  pendency  of  a  trial  for  murder,  were  held  not  to 
authorize  an  attachment  for  contempt. 

It  was  said,  in  that  case,  in  speaking  of  the  power  to  pun- 
ish as  for  contempt,  in  case  of  mere  libels  upon  the  court, 
having  no  direct  tendency  to  interfere  with  the  administration 
of  the  law:  "It-does  not  seem  necessary,  for  the  protection 
of  courts  in  the  exercise  of  their  legitimate  powers,  that  this 
one,  so  liable  to  abuse,  should  also  be  conceded  to  them.  It 
may  be  so  frequently  exercised  as  to  destroy  that  moral  influ- 
ence which  is  their  best  possession,  until,  finally,  the  admin- 
istration of  justice  is  brought  into  disrepute.  Respect  to 
courts  can  not  be  compelled;  it  is  the  voluntary  tribute  of 
the  public  to  worth,  virtue  and  intelligence,  and  whilst  they 
are  found  upon  the  judgment  seat,  so  long,  and  no  longer, 
will  they  retain  the  public  confidence.  If  a  judge  be  libeled 
by  the  public  press,  he  and  his  assailant  should  be  placed  on 
equal  grounds,  and  their  common  arbiter  should  be  a  jury 
of  the  country;  and  if  he  has  received  an  injury,  ample  re- 
muneration will  be  made." 

In  the  more  recent  case  of  Tlie  People  v.  Wilson.,  64  111. 
195,  a  majority  of  the  court  held  that  the  publication  of  an 
article,  indirectly  charging  that  money  had  been  used  to  pro- 
cure a  decision  favorable  to  the  defendant  in  a  case  pending 
before  this  court  on  a  writ  of  error,  was  a  contempt,  and  the 
court  accordingly  imposed  fines  upon  the  editor  and  publisher 
of  the  newspaper  in  which  the  offensive  article  was  published. 
Authorities  were  referred  to  in  support  of  the  positions  as- 
sumed by  one  or  more  of  the  members  of  the  court  in  that 
case,  and  a  train  of  reasoning  pursued,  in  the  separate  opin- 
ions delivered,  from  which  the  court  below  may  have  inferred, 
and  probably  did  infer,  assuming  the  law  had  not  since  then 
been  materially  changed  in  this  respect,  that  any  libel  upon 
4— 79th  III. 
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the  court  or  jury,  whether  tending  directly  to  interfere  with 
the  administration  of  the  law  or  not,  might  be  punished  as  a 
contempt.  But  the  decision  turned  upon  the  point,  as  will 
be  seen  by  reference  to  the  opinion  of  the  Chief  Justice,  that 
the  cause  in  reference  to  which  the  article  was  published 
was  then  pending  before  the  court,  undecided,  and  that  the 
article  was  calculated  to,  and  was  designed  to  influence  the 
members  of  the  court  in  deciding  it. 

Had  the  law,  therefore,  as  then  in  force,  remained  un- 
changed, it  would  be  difficult  to  sustain  the  conviction  of  the 
respondent.  But,  since  the  decision  of  that  case,  the  statutes 
have  been  revised,  and  the  provision  in  regard  to  contempts, 
before  quoted,  has  been  repealed,  leaving  no  statute  in  force 
on  that  subject,  except  in  regard  to  the  enforcement  of  de- 
crees in  chancery,  and  the  punishment  of  certain  specific 
offenses,  such  as  the  failure  of  jurors  to  attend  in  obedience 
to  summons,  the  failure  of  officers  to  make  service  and  return 
of  writs,  etc. 

Courts,  however,  possess  certain  common  law  powers,  sub- 
ject to  modifications  that  may  have  been  imposed  by  our 
constitution  and  statutes,  among  which  is  included  that  of 
punishing  for  contempts. 

Differences  of  opinion  have  been  entertained  by  members 
of  this  court,  at  different  times,  in  regard  to  the  extent  of 
such  modifications  ;  and  we  feel  constrained,  in  giving  expres- 
sion to  our  views  in  the  present  case,  to  disagree,  to  some 
extent,  with  remarks  made  by  some  of  the  members  compo- 
sing the  majority  of  the  court  in  Wilson's  case,  supra. 

In  our  opinion,  it  is  not  admissible,  under  our  constitution, 
that  a  publication,  however  libelous,  not  directly  calculated 
to  hinder,  obstruct  or  delay  courts  in  the  exercise  of  their 
proper  functions,  shall  be  treated  and  punished,  summarily, 
as  a  contempt  of  court. 

Libels  on  courts  of  superior  jurisdiction  were,  at  common 
law,  held  to  be  contempts;  but  this  did  not  apply  to  courts 
of  inferior  jurisdiction.     If  the  power  were  necessary  to  the 
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existence  and  usefulness  of  the  court,  obviously,  the  difference 
in  the  jurisdiction  could  make  no  material  difference,  since  it 
is  quite  as  important  that  justice  shall  be  fearlessly  and  im- 
partially administered  in  courts  of  inferior  as  in  those  of 
superior  jurisdiction.  But  the  power  to  punish  for  the  con- 
structive contempt  in  the  court  of  superior  jurisdiction,  origi- 
nated in  a  fiction,  and  was  for  a  purpose  that  has  no  analogy 
in  our  government. 

In  a  recent  case,  The  Queen  v.  Lefroy,  8  Queen's  Bench, 
134,  (4  Moak,  250.)  the  respondent  was  arrested  on  an  attach- 
ment for  contempt,  for  writing  a  letter,  which  was  published 
in  a  local  newspaper,  charging  the  judge  of  a  county  court 
with  falsehood.  Cockburn,  C.  J.,  in  delivering  the  opinion 
of  the  court,  among  other  things,  said  :  "The  power  to  com- 
mit for  contempt  is  fully  gone  into  by  Blackstone  and  Hawk- 
ins; but  though  this  power  is  recognized  in  the  superior 
courts,  it  is  nowhere  said  that  an  inferior  court  of  record  has 
any  power  to  proceed  for  contempt  out  of  court — and  this  is 
an  obvious  distinction  between  the  superior  and  other  courts 
of  record-.  In  the  case  of  the  superior  courts  at  Westminster, 
which  represent  the  one  superior  court  of  the  land,  this  power 
was  coeval  with  their  original  constitution,  and  has  always 
been  exercised  by  them.  These  courts  were  originally  carved 
out  of  the  one  supreme  court,  and  are  all  divisions  of  the  aula 
regis,  where  it  is  said  the  king,  in  person,  dispensed  justice, 
and  their  power  of  committing  for  contempt  was  an  emana- 
tion of  the  royal  authority,  for  any  contempt  of  the  court 
would  be  a  contempt  of  the  sovereign.  But  it  is  a  very  dif- 
ferent matter  with  respect  to  the  county  courts,  and  similar 
inferior  courts  of  record.  No  case  can  be  found  in  which 
such  a  power  has  ever  been  exercised  by  an  inferior  court  of 
record,  or,  at  all  events,  upheld  by  the  decision  of  the  supe- 
rior court." 

The  theory  of  government  requiring  royalty  to  be  invested 
with  an  imaginary  perfection,  which  forbids  question  or  dis- 
cussion, is  diametrically  opposed  to  our  theory   of  popular 
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government,  in  which  the  utmost  latitude  and  freedom  in  the 
discussion  of  business  affecting  the  public  and  the  conduct 
of  those  who  fill  positions  of  public  trust,  that  is  consistent 
with  truth  and  decency,  is  not  only  allowable  but  essential  to 
the  public  welfare. 

The  common  law  mode  of  proceeding  in  cases  of  contempt, 
presents  no  question  of  fact  to  be  tried  by  a  jury.  The  de- 
fendant determines,  by  his  own  answer,  under  oath,  whether 
he  is  guilty  of  that  which  is  charged  against  him  as  a  con- 
tempt of  court,  and  if  he  fail  thereby  to  purge  himself,  the 
court  may,  at  once,  impose  the  punishment. 

The  law  of  libel,  at  common  law,  left  the  jury  to  determine 
whether  the  defendant  was  guilty  of  the  publication,  alone; 
but  the  question  of  whether  the  publication  was  libelous  was 
for  the  court:  and  it  was  not  admissible  to  show,  by  evidence, 
that  the  publication  was  true,  or  the  motives  with  which  the 
publication  was  made.  Whether,  therefore,  the  party  charged 
with  the  libel  was  tried  by  a  jury  or  proceeded  against  sum- 
marily as  for  contempt,  the  only  question  of  fact  was,  whether 
he  was  guilty  of  the  publication. 

In  this  State,  however,  our  constitution  guarantees  "that 
every  person  may  freely  speak,  write  and  publish  on  all  sub-r 
jects,  being  responsible  for  the  abuse  of  that  liberty;  and  in 
all  trials  for  libel,  both  civil  and  criminal,  the  truth,  when 
published  with  good  motives  and  for  justifiable  ends,  shall  be 
a  sufficient  defense." 

This  language,  plain  and  explicit  as  it  is,  can  not  be  held 
to  have  no  application  to  courts,  or  those  by  whom  they  are 
conducted.  The  judiciary  is  elective,  and  the  jurors,  although 
appointed,  are,  in  general,  appointed  by  a  board  whose  mem- 
bers are  elected  by  popular  vote.  There  is,  therefore,  the 
same  responsibility,  in  theory,  in  the  judicial  department, 
that  exists  in  the  legislative  and  executive  departments  to 
the  people,  for  the  diligent  and  faithful  discharge  of  all  duties 
enjoined  on  it;  and  the  same  necessity  exists,  for  public  in- 
formation, with  regard  to  the  conduct  and  character  of  those 
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intrusted  to  discharge  those  duties,  in  order  that  the  elective 
franchise  shall  be  intelligibly  exercised,  as  obtains  in  regard 
to  the  other  departments  of  the  government. 

When  it  is  conceded  that  the  guaranty  of  this  clause  of  the 
constitution  extends  to  words  spoken  or  published  in  regard 
to  judicial  conduct  and  character,  it  would  seem  necessarily 
to  follow  that  the  defendant  has  the  right  to  make  a  defense 
which  can  only  be  properly  tried  by  a  jury,  and  which  the 
judge  of  a  court,  especially  if  he  is  himself  the  subject  of 
the  publication,  is  unfitted  to  try. 

Entertaining  these  views,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  respondent  discharged. 

Judgment  reversed. 


John  Atkinson  et  ah 

V. 

James  Cash. 

1.  Chancery — settlement  of  partnership  matters.  Where  one  of  several 
partners  files  a  bill  for  a  settlement  of  the  partnership  affairs,  the  court 
has  power  to  render  such  a  decree  as  the  equity  of  the  case  may  require, 
and  no  cross-bill  is  necessary  in  order  to  establish  the  rights  of  the  other 
partners. 

2.  Partnership — Rule  of  settlement  in  a  particular  case. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  appellant  Atkinson. 

Mr.  A.  B.  Jenks,  for  appellants  Emanuel  and  Ono  Earn- 
shaw. 

Messrs.  E.  &  A.  VanBuren,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  James  Cash,  on  the 
3d  day  of  September,  1873,  against  John  Atkinson,  Emanuel 
Earnshaw  and  Ono  Earnshaw,  to  compel  a  settlement  of  the 
co-partnership  matters  of  Earnshaw,  Atkinson  &  Co.,  which 
firm  had  at  that  time  been  dissolved. 

The  firm  was  composed  of  four  members,  Emanuel  Earn- 
shaw, Ono  Earnshaw,  John  Atkinson  and  James  Cash,  and 
commenced  business  on  the  26th  day  of  November,  1869, 
and  continued  the  business  until  the  31st  day  of  January, 
3  873,  when  it  was  dissolved,  and  a  new  firm,  by  the  name 
and  style  of  Earnshaw,  Worthy  &  Co.,  was  formed  for  the 
purpose  of  continuing  the  same  business. 

About  one  year  after  the  firm  had  commenced  business, 
James  Cash  filed  a  bill  in  equity,  in  the  Superior  Court  of 
Cook  county,  against  the  other  members  of  the  firm,  to  com- 
pel a  settlement  and  a  dissolution  of  the  firm.  By  agree- 
ment of  the  parties,  John  Atkinson  was  appointed  receiver, 
and,  as  such,  assumed  control  of  the  business  matters  of  the 
firm.  He  continued  to  act  in  this  capacity  until  about  the 
11th  day  of  March,  1872,  when,  the  bill  having  been  dis- 
missed, Atkinson  was,  by  consent  of  all  the  members  of 
the  firm,  selected  as  superintendent  of  the  business  of  the 
firm,  and  continued  to  act  in  that  capacity  until  the  31st  of 
January,  1873.  During  this  time,  a  large  amount  of  money 
belonging  to  the  firm  had  accumulated  in  his  hands. 

The  moneys  received  by  Atkinson,  while  acting  as  receiver, 
were  accounted  for  by  him,  in  a  report  filed  in  the  Superior 
Court,  under  oath,  which  showed  such  account  was  balanced 
within  a  few  dollars. 

The  first  question,  therefore,  to  be  determined,  is,  the 
amount  of  money  received  by  Atkinson,  and  remaining  in 
his  hands,  belonging  to  the  firm,  while  acting  as  superintend- 
ent, from  the  11th  day  of  March,  1872,  to  the  31st  of  January, 
1873. 
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Upon  this  point,  there  is  but  little  ground  for  dispute. 
The  master  in  chancery,  to  whom  the  cause  was  referred  to 
state  the  account,  found,  from  the  evidence,  that  Atkinson 
had  in  his  hands  the  sum  of  §20,528.83,  but  there  was  due 
him,  for  services  as  receiver,  the  sum  of  $84,  leaving  a  net 
balance  in  his  hands,  for  which  he  should  account  to  the  firm, 
of  $20,444.83. 

The  finding  of  the  master  in  chancery  is  clearly  and  fully 
sustained  by  the  evidence. 

Two  book-keepers  were  selected,  one  by  Atkinson  and 
the  other  by  the  other  members  of  the  firm,  to  examine  the 
books  and  make  a  report  of  the  amount  of  money  in  Atkin- 
son's hands.  They,  after  a  careful  investigation,  find  the 
amount  reported  by  the  master.  The  book-keepers  in  charge 
of  the  books  while  the  business  was  being  transacted,  all 
agree  in  regard  to  the  amount  in  Atkinson's  hands.  In  fact, 
Atkinson  himself  is  unable  to  give  any  intelligent  account 
showing  a  less  amount  than  $20,444.83  in  his  hands. 

We  regard  it,  therefore,  as  an  established  fact  that  Atkin- 
son had  in  his  hands,  belonging  to  the  firm,  the  sum  of  $20,- 
444.83.  This  amount  belonged  equally  to  the  four  members 
of  the  firm,  and  had  there  been  no  further  dealing  between 
the  parties  in  regard  to  this  balance,  there  would  be  no  diffi- 
culty in  rendering  a  decree  for  a  division  of  the  fund. 

But  on  the  14th  day  of  January,  1873,  Ono  Earnshaw  pur- 
chased of  John  Atkinson  all  his  interest  in  the  partnership 
property,  including  Atkinson's  share  of  the  money  in  his 
hands,  belonging  to  the  firm,  and  a  contract  was  entered  into 

as  follows : 

"Chicago,  III.,  January  14,  1873. 

"  Received  of  Ono  Earnshaw  the  sum  of  one  hundred  dol- 
lars, in  part  payment  on  John  Atkinson's  interest  in  quarry 
at  Lemont,  owned  by  the  firm  of  Earnshaw,  Atkinson  &  Co.; 
also  all  book  accounts  and  money  that  may  be  in  my  hands 
belonging  to  the  aforesaid  firm,  and  everything  pertaining  to 
the  company's  business,  and  now  owned  by  the  company. 
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"Conditions  of  sale:  $15,000  being  price  of  said  interest, 
pavable,  one-half  down  ;  the  other  half  payable,  half  in  one 
year  from  date,  the  other  half  in  two  years  from  date,  at  the 
rate  of  ten  per  cent  interest  per  annum,  to  be  secured  by 
trust  deed  on  half  interest  in  the  quarry,  including  all  except 
live  stock  belonging-  to  said  Ono  Earnshaw. 

(Signed)  "John  Atkinson, 

"Oxo  Earnshaw." 

Afterwards,  on  the  31st  of  January,  1873,  another  contract 
in  writing  was  executed  between  the  same  parties,  in  which 
it  was  agreed  that  the  deed  from  Atkinson  to  Earnshaw  for 
the  propertv  sold,  together  with  the  notes  of  Earnshaw  and 
deed  of  trust  securing  the  same,  should  be  placed  in  the 
hands  of  Melville  W.  Fuller,  in  escrow;  that  the  books  of 
the  firm  of  Earnshaw,  Atkinson  &  Co.  should  be  examined 
bv  two  book-keepers  to  be  chosen,  who  should  examine  and 
report  the  state  of  the  account  between  Atkinson  and  the 
firm,  and  if,  upon  investigation  of  the  books,  it  was  found 
that  Atkinson  was  indebted  to  the  firm  in  an  amount  equal 
to  $15,000,  then  the  money  and  notes  agreed  to  be  given  by 
Earnshaw  to  Atkinson  were  to  be  taken  by  the  latter  in  pay- 
ment and  satisfaction  of  the  $15,000  so  due  as  aforesaid.  If 
the  amount  was  found  to  be  less  than  $15,000,  Earnshaw  was 
to  make  up  the  difference,  and  if  greater  than  that  amount, 
Atkinson  agreed  to  pay  the  excess. 

After  the  book-keepers  made  their  examination  and  report, 
which  showed  a.  balance  of  over  $20,000  in  the  hands  of 
Atkinson,  Earnshaw  insisted  upon  having  the  matter  closed 
up,  and  the  deed  delivered  to  him  as  they  had  agreed,  but 
Atkinson  declined,  unless  the  other  members  of  the  firm 
would  join  with  Earnshaw  in  signing  a  release  of  the  $15,- 
000. 

This  led  to  the  making  of  another  agreement.  Emanuel 
Earnshaw  agreed  to  join  in  the  release  if  Ono  would  pay  him 
his  portion  of  the  $15,000  in  some  other  way.  James  Cash 
agreed   to  join  in  the  release  if  the  other  members  of  the 
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firm  would  give  him  an  order  on  Atkinson  for  one-fourth  of 
the  money  in  Atkinson's  hands,  so  that  he  could  get  his  share 
of  the  money  directly  from  Atkinson. 

An  agreement  was.  therefore,  signed  by  all  the  members 
of  the  firm,  releasing  Atkinson  from  the  payment  of  $15,000, 
money  in  his  hands  belonging  to  the  firm.  An  order  was 
also  drawn  on  John  Atkinson,  in  favor  of  James  Cash,  for 
$5150.60,  which  was  signed  by  Ono  and  Emanuel  Earnshaw, 
and  James  Cash.  This  was  delivered  to  James  Cash,  but  the 
order  has  never  been  paid,  in  whole  or  in  part. 

Under  these  circumstances,  the  question  arises,  what  decree 
would  be  proper  in  order  to  afford  proper  protection  to  the 
rights  of  all  the  parties. 

We  apprehend  that  it  is  fully  established  by  the  evidence 
that,  in  the  purchase  made  by  Ono  Earnshaw,  he  acquired 
the  interest  of  Atkinson  in  the  money  in  his  hands  belonging 
to  the  firm.  This  is  shown  by  the  agreement  of  January  14, 
1873.  as  well  as  by  the  language  used  in  the  contract  of 
January  31,  where  it  is  expressly  stated  that  the  purchase 
includes  Atkinson's  interest  in  the  book  accounts  and  money, 
Indeed,  Atkinson  admits,  in  his  evidence,  that,  in  the  trade, 
if  the  books  showed  that  he  owed  more  than  $15,000,  he  was 
to  hand  it  over.  But  the  two  written  contracts  are  conclu- 
sive upon  the  question. 

After  the  sale  was  concluded  between  Atkinson  and  Earn- 
shaw, Atkinson  had  no  claim  on  any  portion  of  the  money 
in  his  hands  which  he  had  received  as  superintendent  of  the 
firm,  but  one-half  thereof  belonged  to  Ono  Earnshaw,  and 
James  Cash  and  Emanuel  Earnshaw  were  entitled  to  have  the 
balance  divided  equally  between  them ;  but,  by  the  sale,  Atkin- 
son canceled  $15,000  of  the  indebtedness  due  the  firm,  which 
amount,  under  the  contract  entered  into  between  James  Cash 
and  Emanuel  and  Ono  Earnshaw,  was  received  by  the  two 
Earnshaws.  This  would  still  leave  in  the  hands  of  Atkin- 
son $5444.83  to  be  paid  over.  * 

Tames  Cash  had  received  no  part  of  the  fund  to  which  he 
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was  entitled  as  a  member  of  the  firm.  When,  therefore,  the 
other  members  of  the  firm  gave  him  an  order  on  Atkinson 
for  $5150.60,  this  may  be  regarded  as  an  equitable  assign- 
ment of  that  portion  of  the  fund  named  in  the  order  to 
James  Cash,  which  Atkinson  was,  in  equity,  bound  to  pay 
over  to  him  on  the  order.     Martin  v.  Nay  lor,  1  Hill,  583. 

If  we  are  correct  in  this  view  of  the  case,  the  decree  of 
the  court  below  should  have  required  Atkinson  to  pay  James 
Cash  the  amount  of  the  order,  $5150.60.  This  would  still 
leave  in  Atkinson's  hands  the  sum  of  $294.23,  which  belongs 
to  Emanuel  and  Ono  Earnshaw;  and  the  decree  should  have 
required  Atkinson  to  pay  that  amount  to  them. 

The  fact  that  no  cross-bill  was  filed  by  the  Earnshaws,  can 
make  no  difference.  A  court  of  equity  has  the  power,  on  a 
bill  to  settle  a  co-partnership  matter  of  this  character,  to 
render  such  a  decree  as  the  equity  of  the  case  may  require. 

The  decree  of  the  court  below  will  be  reversed  and  the 
cause  remanded,  with  directions  to  the  court  to  enter  a  decree 
requiring  Atkinson  to  pay  James  Cash  $5150.60,  and  also  to 
pay  to  Emanuel  and  Ono  Earnshaw  the  sum  of  $294.23. 

Decree  reversed. 


Benjamin  P.  Millee 

v. 
William  E.  Johnson. 

1.  Slander — proof  of  publication.  Evidence  that  slanderous  words 
were  uttered  in  the  presence  of  members  of  the  plaintiff's  family,  is 
proof  of  the  publication  of  the  slander.  As  much  protection  is  due  a 
man's  reputation  in  the  presence  of  his  family  as  in  the  presence  of 
strangers,  and  when  slanderous  words  are  uttered  of  a  person  in  the  pres- 
ence of  others,  whether  members  of  his  family  or  strangers,  they  may  be 
said  to  be  spoken  concerning  him,  in  the  technical  sense,  and  that  con- 
stitutes a  publication  of  the  slander. 

2.  Same — words  presumed  to  be  understood  ir*  their  ordinary  sense. 
Where  a  defendant  has  uttered  slanderous  words  concerning-  a  plaintiff, 
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which,  in  their  ordinary  and  common  signification,  impute  crime,  it 
must  be  presumed  it  was  in  that  sense  they  were  understood  by  the  by- 
standers who  heard  them,  and  the  defendant  can  not,  when  sued,  excuse 
his  guilty  conduct  by  an  explanation  in  his  testimony  that  he  did  not  use 
the  words  in  the  sense  to  impute  to  the  plaintiff  the  crime  thereby  indi- 
cated. 

3.  Same — qualifying  slanderous  words  at  the  time  of  uttering.  If  a  per- 
son who  utters  slanderous  words  imputing  crime,  limits  them,  when 
uttered,  so  as  to  show  he  does  not  intend  to  charge  the  person  spoken  of 
with  having  been  guilty  of  crime,  it  is  admissible,  in  an  action  for  the 
words  spoken,  for  him  to  give  in  evidence  such  qualification. 

4.  Same — words  spoken  in  passion.  In  an  action  for  slander,  the  anger 
or  passion  of  defendant  at  the  time  of  the  publication  of  the  slanderous 
words,  is  no  justification,  or  even  mitigation,  unless  it  is  shown  the  pas- 
sion  was  provoked  by  plaintiff,  and  even  then  it  can  only  be  proved  in 
mitigation  of  damages. 

5.  Excessive  damages.  Where  a  plaintiff,  who  had  always  borne  an 
irreproachable  character,  "was  accused  by  the  defendant  with  the  crime 
of  larceny,  and  there  was  nothing  which  justified  or  paliated  the  conduct 
of  the  defendant,  a  verdict  for  $1000  was  not  regarded  excessive. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

This  was  an  action  for  slander,  brought  by  William  E. 
Johnson  against  Benjamin  P.  Miller,  for  words  spoken  by 
him  to  the  effect  that  Johnson  was  a  thief,  and  had  stolen 
corn  and  oats  from  him.  The  plea  was,  not  guilty.  The 
jury  returned  a  verdict  in  favor  of  plaintiff,  and  assessed  his 
damages  at  $1000,  for  which  amount  the  court  rendered 
judgment,  and  defendant  appealed. 

Mr.  William  Barge,  and  Mr.  Sherwood  Dixon,  for  the 
appellant. 

Messrs.  Armour  &  Shaw,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  ouinion  of  the 
Court : 

The  record  contains  sufficient  evidence  of  the  speaking  of 
the  slanderous  words  charged  in  the  declaration.     They  were 
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actionable  in  themselves,  and  amounted  to  an  accusation 
plaintiff  had  been  guilty  of  the  crime  of  larceny.  Evidence 
that  the  slanderous  words  were  uttered  in  the  presence  of 
members  of  plaintiff's  family,  is  proof  of  publication  of  the 
slander.  As  much  protection  is  due  a  man's  reputation  in 
the  presence  of  his  family  as  in  the  presence  of  strangers. 
Persons  being  present,  whether  kindred  or  strangers,  the 
words  may  be  said  to  have  been  spoken  concerning  plaintiff, 
in  the  technical  sense.  But,  as  we  understand  the  testimony, 
enough  of  the  words  alleged  in  the  declaration  to  constitute 
a  charge  of  larceny,  were  spoken  in  the  hearing  of  strangers 
on  more  than  one  occasion.  However  this  may  be,  it  is 
proven  the  slanderous  words  were  uttered  in  the  presence  and 
hearing  of  members  of  plaintiff's  family,  and  that,  in  law,  is 
itself  a  publication  of  the  slander. 

Defendant  could  not  excuse  his  guilty  conduct  by  an  ex- 
planation in  his  testimony  that  he  did  not  use  the  words 
charged,  in  the  sense  to  impute  to  plaintiff  the  crime  of  lar- 
ceny. The  words  spoken,  in  their  ordinary  and  common 
signification,  import  crime,  and  it  must  be  presumed  it  was 
in  that  sense  they  were  understood  by  the  bystanders  who 
may  have  heard  them.  Had  he  limited  the  meaning  of  the 
words,  when  uttered,  so  as  to  show  he-did  not  intend  to  charge 
plaintiff  with  having  been  guilty  of  crime,  it  would  have 
been  admissible  to  give  in  evidence  such  qualification.  But 
this,  defendant  did  not  do.  He  seems  to  have  used  them  in 
their  broadest  and  most  offensive  sense,  without  any  limiting 
or  qualifying  words  whatever.  Nor  does  the  fact,  defendant 
was  in  anger  when  he  spoke  the  actionable  words,  relieve 
him  from  the  consequences  of  his  slander,  unless  the  passion 
had  been  provoked  by  plaintiff.  There  is  no  evidence  plain- 
tiff had  done  or  said  anything  that  had  been  the  immediate 
exciting  cause  of  his  anger. 

Whatever  may  be  the  rule  elsewhere,  it  has  been  definitely 
settled  in  this  State  that,  in  an  action  for  slander,  the  anger 
or  passion  of  defendant  at  the  time  of  the  publication  of  the 
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slanderous  words  is  no  justification,  or  even  mitigation  of 
damages,  unless  it  is  shown  the  passion  was  provoked  by 
plaintiff,  and  even  then  it  can  only  be  proven  in  mitigation 
of  damages.     Flagg  v.  Roberts,  67  111.  485. 

It  must  be  admitted  the  damages  found  are  quite  as  high 
as  the  evidence  will  justify,  but  we  are  not  prepared  to  say 
the  amount  is  so  excessive  as  would  warrant  a  reversal  of  the 
judgment.  The  words  spoken  imply  a  grave  charge,  and  one 
that  would  affect  seriously  the  character  of  plaintiff.  It  is 
not  pretended  there  was  any  justification  for  the  broad  and 
unqualified  accusation  of  crime  against  plaintiff.  AYhen 
slanderous  words,  actionable  per  se,  are  uttered,  the  law  im- 
plies malice  and  consequent  injury,  but,  in  addition  to  this 
implication,  it  stands  admitted  in  this  case  the  words  charged 
were  spoken  with  malice,  and  it  has  been  attempted  to  justify 
the  publication  of  the  slander  on  the  ground  defendant  was  in  a 
great  rage  and  passion  at  the  time.  The  conduct  of  defendant 
can  not  be  justified,  nor  is  there  anything  in  this  record  that 
paliates  it  in  the  least  degree.  So  far  as  the  evidence  dis- 
closes, plaintiff  had  previously  borne  an  irreproachable  char- 
acter. His  reputation  for  integrity  had  been  attacked  by 
accusation  of  crime,  without  any  justifiable  cause.  It  is  one 
of  the  guarantees  of  the  law,  that  every  person,  whatever 
may  be  his  station  in  life,  shall  finda  certain  remedy  in  the 
laws  for  all  injuries  and  wrongs  which  he  may  receive  in  his 
reputation,  as  well  as  to  his  person  or  property.  Before  the 
law  there  are  no  distinctions.  One  man's  reputation  is  as 
sacred  as  another's,  no  matter  what  his  social  position  may 
be.  Plaintiff's  reputation  for  integrity,  which  had  previously 
been  good,  had  been  assailed  by  the  slanderous  utterances  of 
defendant,  where  no  justifiable  cause  for  such  conduct  appears, 
and  a  jury,  conversant  with  all  the  facts,  having  fixed  the 
measure  of  damages,  we  see  no  cause  to  interfere  with  their 
conclusion. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Geoege  W.  Gage,  impleaded,  etc. 

V. 

Mechanics'  National  Bank  of  Chicago. 


1.  Guarantors — liability  on  a  joint  guaranty.  Where  the  payees  of  a 
promissoiy  note  indorse  on  the  back  of  it,  "  For  value  received,  we  guar- 
antee the  payment  of  the  within  note  at  nfaturity,"  they  become  jointly 
and  severally  liable  to  pa}^  the  note  at  maturity. 

2.  In  such  case  the  holder,  as  between  the  maker  and  the  guarantors, 
is  under  no  obligation  to  demand  payment  of  the  maker,  and,  on  his  de- 
fault, to  notify  the  guarantors;  but  it  is  the  duty  of  the  guarantors,  and 
of  each  of  them,  on  maturity  of  the  note,  to  go  to  the  holder  and  take 
it  up. 

3.  Joint  guarantors  of  a  promissory  note  do  not  stand  in  the  relation 
of  principal  'and  surety,  but  each  one  is  a  principal,  and  neither  one  is 
discharged  by  the  negligence  of  the  holder  of  the  note  in  not  compelling 
payment  by  the  other  of  his  equitable  share. 

4.  Where  two  persons  jointly  guaranty  the  payment  of  a  promissory 
note  payable  to  themselves,  and  deliver  it  to  another  for  a  valuable  con- 
sideration, they  may  be  sued  jointly  or  severally,  and  it  is  no  defense  to 
the  action  against  one,  to  show  that  at  the  time  the  note  became  due  the 
other  was  able  to  pay  his  proportion  of  it,  and  that  the  holder,  by  suit, 
could  have  collected  it  from  him,  and  that  before  the  suit  was  brought  he 
had  become  insolvent. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Waite  &  Clarke,  for  the  appellant. 
Messrs.  McCagg  &  Culver,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Cook  county,  by  George  W.  Gage,  who  was  impleaded 
therein  with  one  Philip  Wadsworth,  in  an  action  of  assump- 
sit brought  by  the  Mechanics*  National  Bank  against  said 
defendants,  on   a  promissory  note  for  five   thousand  dollars, 
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made  by  one  Tertius  W.  Wadsworth  to  Gage  and  P.  Wads- 
worth,  payable  sixty  days  afterdate,  and  dated  July  2,  1870. 

The  note  was  indorsed  by  the  payees  in  this  manner:  "  For 
value  received,  we  guarantee  the  payment  of  the  within  note 
at  maturity." 

The  action  was  brought  to  the  December  term,  1872,  the 
declaration  counting  upon  the  guaranty  and  containing  the 
common  counts. 

Wadsworth  pleaded  his  discharge  in  bankruptcy  from  all 
claims  existing  against  him  on  January  10,  1871.  An  issue 
was  made  up  on  this  plea,  and  on  trial,  Wadsworth  produced 
his  certificate  of  discharge  under  the  bankrupt  act,  and  there 
was  a  verdict  in  his  favor. 

Gage  pleaded  the  general  issue  to  the  whole  declaration, 
and  to  the  first  special  count  two  special  pleas,  to  which 
there  was  a  demurrer  and  judgment  thereon  for  the  plaintiff, 
the  defendants  abiding  by  their  special  pleas. 

The  demurrer  to  these  pleas  presents  the  question — the 
facts  stated  in  the  pleas  being  admitted  thereby — is  one  joint 
guarantor  discharged  by  negligence  of  the  holder  of  the  note 
in  not  pressing  his  co-guarantor  for  his  equitable  proportion 
of  the  note,  he,  at  the  time,  having  means  sufficient  to  dis- 
charge the  whole  or  the  greater  part  of  his  liability? 

This  brings  us  to  consider  what  was  the  nature  of  this  un- 
dertaking by  appellant  and  Wadsworth,  and  its  legal  effect. 
The  answer  is  plain.  It  was  a  joint  and  several  undertaking 
to  pay  the  note  at  maturity.  Neither  of  these  parties 
occupied  to  the  other  the  relation  of  principal  and  surety. 
They  were  both  principals,  and  both  and  each  bound  to  pay 
the  note.  The  terms  are,  "  For  value  received,  we  guarantee 
the  payment  of  the  within  note  at  maturity."  As  between 
them  and  the  maker  of  the  note,  the  holder  was  under  no 
obligation  to  demand  payment  of  the  maker,  and  on  his  de- 
fault to  notify  the  guarantors,  for  they  undertook  to  pay,  at 
all  hazards,  at  maturity,  the  one  being  as  much  bound  as  the 
other.     P.  Wadsworth  bound  himself  to  pay  the  note,  and  so 
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did  appellant,  when  it  matured,  and  their  duty  was,  and  of  each 
of  them,  on  its  maturity,  to  go  to  the  holder  and  take  it  up. 
The  holder  was  under  no  legal  or  moral  obligation  to  hunt 
them  and  make  a  demand.  On  this  point,  the  case  of  Dye 
v.  Dye,  21  Ohio  St.  E,.  86,  is  decisive,  and  we  recognize  it  as 
the  true  doctrine.  Numerous  cases  are  cited  in  support 
thereof.  There  doubtless  may  be  cases  where  laches  of  a 
holder  of  a  guaranteed  promissory  note  might  defeat  a  recov- 
ery against  the  guarantors,  as,  where  he  had  induced  them 
by  any  legal  act  of  his  to  forego  advantages  they  might  have 
taken  of  the  maker,  and  the  cases  cited  by  appellant  are  cases 
of  this  nature.  But  this  is  not  a  case  of  principal  and  surety, 
but  it  is  a  primary,  positive  undertaking,  joint  and  several 
in  its  nature,  that  they  will  do  a  certain  act,  that  is,  that  they 
will  pay  this  note  at  maturity. 

But  suppose  appellant  could  be  regarded  as  surety  for  his 
co-guarantor,  Wadsworth,  do  either  of  these  pleas  set  out  any 
act,  declaration  or  promise  by  the  holder  that  would  estop 
him  from  demanding  the  whole  note  of  appellant?  All  that 
appears  in  the  plea  in  this  connection  is,  when  the  note  be- 
came due  appellee  requested  Gage  and  Scammon  to  pay  their 
respective  shares  of  the  note;  that  a  calculation  was  had  of 
the  amount  of  their  respective  shares;  that  of  appellant, 
Gage,  was  found  to  be  twenty-five  hundred  dollars,  and  that 
of  Scammon  twelve  hundred  dollars;  that  Gage,  then  and 
there,  told  appellee  that  the  balance  of  the  note,  some  four- 
teen hundred  dollars,  belonged  to,  and  it  was  the  duty  of 
defendant  Wadsworth  to  pay  as  his  share  of  the  note, -and 
that  appellee  could  and  should  collect  this  share  of  Wads- 
worth ;  to  all  which  appellee  made  no  objection,  and  then  and 
there,  when  so  requested,  and  when  it  received  said  payment 
of  Gage,  made  no  claim  that  he,  Gage,  ought  or  should,  or 
was  liable  to  pay  this  balance  of  the  note. 

Now.  there  is  no  fact  here  stated  which  can  operate  as  an 
estoppel  upon  the  holder  to  collect  the  balance  of  the  note 
of  appellant.     Because  the  bank  admitted  it  was  the  duty  of 
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Wadsworth  to  pay  his  share  of  the  note,  as  it  had  been  cal- 
culated by  the  parties  and  assented  to  by  making  no  objections 
to  the  statements  of  Gage  and  Sea  mm  on  as  to  Wads  worth's 
duty  in  the  premises,  it  is  nowhere  alleged  the  bank  thereby 
released  Gage,  or  promised  or  agreed  to  look  alone  to  Wads- 
worth  for  his  share,  and  that  Gage  should  not  be  prosecuted 
therefor.  What  does  it  matter,  that  the  bank  then  and  there 
made  no  claim  that  Gage  ought  to  or  should  pay  the  bal- 
ance? The  bank  held  the  note  with  the  undertaking  of  Gage 
on  the  back  of  it.  That  fixed  his  liability  for  the  whole 
amount,  and  there  was  no  necessity  for  the  bank  to  remind 
Gage,  when  he  paid  his  equitable  share,  that  he  was  responsi- 
ble for  the  whole  of  the  note.  Suppose  Mr.  Scammon  had 
not  paid  his  equitable  share,  will  it  be  pretended  appellant 
would  not  be  liable  for  that?  He  was  liable  for  the  whole 
note. 

On  what  principle  can  it  be  claimed  the  holder  of  this 
note,  with  this  guaranty  upon  it,  was  bound  to  pursue  Wads- 
worth?  There  was  no  obligation  upon  the  holder  so  to  do. 
Suppose  this  balance  might  have  been  collected  of  Wadsworth, 
if  an  effort  had  been  made,  prior  to  his  bankruptcy,  how  can 
that  aid  appellant?  Appellant  had  it  in  his  power  to  avail 
of  Wadsworth's  ability  to  pay  as  well  as  the  holder  had.  By 
paying  the  note  at  maturity,  as  he  undertook  and  promised 
to  do,  his  right  of  action  would  have  been  perfect  against 
Wadsworth  for  his  share.  Is  it  to  be  held,  under  such  cir- 
cumstances as  are  stated  in  these  pleas,  that  the  holder  of  a 
negotiable  promissory  note,  guaranteed  for  a  valuable  consid- 
eration, and  for  which  the  holder  has  paid  full  value,  shall 
be  put  to  the  trouble  and  expense  which  legally  devolves  upon 
the  maker  or  guarantor  of  the  note?  Neither  plea  alleges 
that  the  bank  undertook  to  look  to  Wadsworth  for  his  share, 
as  calculated  by  the  parties,  nor  is  there  any  consideration 
shown  for  such  an  undertaking,  nor  does  either  of  them  show 
such  a  course  of  conduct  by  the  bank  calculated  to  deceive 
appellant  or  lull  him  into  security.  Appellant  knew  perfectly 
5— 79th  III. 
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well  that  the  holder  of  this  note  had  a  right  to  rest  content 
with  his  guaranty,  secure  in  his  ability  to  pay  the  note.  It 
was  for  appellant  to  protect  himself,  which  he  could  have 
done  very  easily  by  paying  the  note  and  pursuing  "Wadsworth 
before  he  became  bankrupt.  Commercial  paper  would  lose 
much  of  its  value,  were  the  holder  of  it  compelled  to  undergo 
labor  and  incur  expense  which  the  parties  to  the  paper  should 
alone  be  required  to  bear. 

It  is  not  claimed  that  the  maker  of  this  note,  Tertius  W. 
Wadsworth,  was  liable,  as  the  note  was  made  by  him  for  the 
convenience  of  Gage  and  Wadsworth,  that  they  might  get  it 
discounted  at  the  bank.  The  note  was  made  for  their  use 
and  benefit,  and  they  promised  and  undertook  to  pay  it  at 
maturity,  and  each  of  them  was  bound  to  pay  it  according 
to  its  tenor  and  effect.  The  holder  could  select  either  of  the 
guarantors,  as,  by  our  statute,  the  undertaking  is  joint  and 
several.  Having  one  good  indorser,  the  holder  of  a  prom- 
issory note  may  rest  secure.  When  there  are  two  or  more, 
and  bankruptcy  overwhelms  one  of  them,  there  is  no  obliga- 
tion on  the  holder  to  pursue  him  or  his  assets,  but  he  can  hold 
the  other  to  a  strict  responsibility.     Bye  v.  Bye,  supra. 

We  perceive  nothing  in  the  special  pleas  that  constitutes  a 
defense  to  this  action,  and  the  judgment  of  the  circuit  court 
must  be  affirmed. 

Judgment  affirmed. 


John  W.  Spellman  et  al. 

v. 

Stephen  Dowse. 

1.  Guardian's  sale— motion  for  order  of  approval  forms  part  of  the 
original  case.  Where  a  report  of  a  guardian's  sale  is  presented  to  the 
court,  and  a  motion  entered  for  an  order  approving  the  sale,  seven  or 
eight  years  after  the  sale,  the  motion  and  order  form  a  part  of  the  origi- 
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nal  proceeding  under  which  the  sale  was  ordered  to  be  made,  and  on  the 
hearing  of  the  motion,  any  objection  can  be  urged  that  could  have  been 
had  the  motion  been  made  at  the  next  term  after  the  sale,  and  the  want 
of  jurisdiction  of  the  subject  matter  may  be  shown  at  an}'-  stage  of  the 
proceeding,  and  until  every  order  or  step  required  by  the  statute  has  been 
taken  and  completed. 

2.  Same— jurisdiction  of  the  court  to  order.  The  proceedings  by  a 
guardian  to  sell  the  real  estate  of  his  ward  are  statutory,  and  the  require- 
ments of  the  statute,  that  applications  for  the  sale  of  such  real  estate  shall 
be  made  in  the  county  where  the  ward  resides,  or,  in  case  the  ward  does 
not  reside  in  the  State,  in  some  county  where  the  Miiole  or  a  part  of  the 
real  estate  is  situated,  is  jurisdictional,  and  a*ny  material  deviation  from 
these  requirements,  as  to  the  court  in  which  the  proceedings  must  be 
had,  is  fatal  to  the  jurisdiction  of  the  court. 

3.  If  a  person,  having  no  letters  of  guardianship,  were  to  apply  for  the 
sale  of  land  of  a  minor,  claiming  to  be  his  guardian,  the  proceeding  could 
be  defeated  for  the  want  of  a  proper  party  as  petitioner.  It  is  only  by  the 
power  conferred  by  the  appointment  of  a  guardian,  that  he  becomes  in- 
vested  with  authority  to  ask  for  the  sale  of  the  minor's  real  estate,  or  the 
court  with  jurisdiction  to  pass  such  a  decree. 

4.  A  decree  was  rendered  in  the  circuit  court  of  Will  county  for  the 
sale  by  a  guardian  of  real  estate  of  his  wards,  all  of  which  was  in  Cook 
county,  and  it  did  not  appear,  from  the  evidence  or  decree,  where  the 
wards  resided.  The  sale  was  made,  and,  some  seven  or  eight  years  after- 
ward, a  report  thereof  was  presented  to  the  circuit  court  of  Will  county, 
and  application  made  to  have  the  sale  approved.  The  minors  resisted 
the  application,  and,  on  the  hearing,  proved  that,  at  the  time  of  filing  the 
petition  for  the  order  of  sale,  and  when  the  sale  was  made,  they  were  not 
residing  in  this  State:  Held,  that  the  circuit  court  of  Will  county  had 
no  jurisdiction  to  order  the  sale,  and  that  the  question  of  jurisdiction 
was  properly  raised  on  the  motion  for  an  approval  of  the  sale,  and  that 
the  sale  ought  not  to  be  approved. 

Appeal  from  the  Circuit  Court  of  Will  count}-;  the  Hon. 
Josiah  McKoberts,  Judge,  presiding. 

In  1864,  John  B.  Preston,  as  guardian  of  John,  Martin  F. 
and  Edward  Spellman,  minors,  filed  a  petition  in  the  circuit 
court  of  Will  county,  for  leave  to  sell  certain  real  estate  sit- 
uated in  Cook  county,  Illinois,  alleging  in  the  petition  that 
said  minors  were  residents  of  Will  county.  In  January, 
1865,  a  decree  of  sale  was  rendered  in  accordance  with  the 
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prayer  of  the  petition.  In  July,  1873,  a  report  of  sale  made 
bv  the  guardian  in  February,  1865,  in  pursuance  of  the  order 
of  the  court,  was  presented  to  the  court  for  approval.  The 
minors  filed  exceptions  to  the  report  of  sale.  Upon  the  hear- 
ing, the  court  approved  the  guardian's  report,  and  confirmed 
the  sale,  and  the  minors  appealed. 

Mr.  Homer  Cook,  for  the  appellants. 

Messrs.  Vai/lette  &  Gardner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  the  view  we  take  of  this  case,  we  deem  it  only  neces- 
sary to  determine  the  question  whether  the  court  had  juris- 
diction of  the  subject  matter  in  litigation,  when  the  decree 
was  rendered  ordering  the  sale  of  the  lot.  This  is  by  no 
means  a  collateral  proceeding.  It  is  a  continuation  and  part 
of  the  proceeding  instituted  for  license  to  sell  lands  belong- 
ing to  minors,  under  the  statute;  and  the  order  appealed  from 
was  rendered  confirming  a  sale  made  under  a  former  decree 
of  the  court  ordering  the  sale  of  the  lot.  Although  this  re- 
port may  have  been  made  by  the  person  acting  as  guardian 
for  appellants,  and  presented  seven  or  eight  years  after  the 
sale  and  report  were  made,  still  the  motion  and  order  form  a 
part  of  the  original  case,  and,  on  the  hearing  thereof,  any 
objection  could  be  urged  that  could,  had  the  application  been 
made  at  the  next  term  after  the  sale,  and  the  want  of  juris- 
diction of  the  subject  matter  may  be  shown  at  any  stage  of  the 
proceeding,  and  until  every  order  or  step  required  by  the 
statute  has  been  taken  and  completed. 

Then,  had  the  court  jurisdiction  to  hear  the  case  and  ren- 
der the  decree? 

The  statute  in  force  when  this  application  was  made,  pro- 
vides that  "application  for  the  sale  of  such  real  estate  shall 
be  made  in  the  county  where  the  ward  shall  reside,  although  the 
estate  may  lie  in  a  different  county;  but  if  the  ward  do  not 
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reside  in  this  State,  such  application  shall  be  made  to  the 
court  where  the'  whole  or  a  part  of  the  estate  shall  be  situ- 
ated." 

The  evidence  shows  that  the  wards,  at  the  time,  before  and 
after  this  petition  was  filed,  resided  in  the  State  of  Ohio,  and 
the  petition  describes  the  land  as  being  in  the  city  of  Chi- 
cago, and  county  of  Cook  ;  hence  the  statute  was  not  complied 
with.  If  the  wards  resided  in  Qhio.  the  statute  is  imperative 
that  the  petition  should  have  been  filed  and  the  proceedings 
had  in  Cook  county.  There  is  no  land  sought  to  be  sold 
described  as  lying  in  Will  county.  The  minors  residing  in 
Ohio  at  the  time,  and  none  of  the  lands  being  in  Will  countv, 
the  statute  is  explicit  that  the  petition  should  have  been  filed 
in  Cook  county. 

A  compliance  with  the  statute  in  this  respect  is  essential  to 
confer  jurisdiction.  The  whole  proceeding  is  statutory,  and  the 
requirements  of  the  statute  in  this  respect  are  jurisdictional. 
The  court  can  only  proceed  legally  at  the  place  and  in  the 
manner  prescribed  by  the  statute.  Any  material  devia- 
tion from  its  requirements,  as  to  the  court  in  which  the 
proceeding  must  be  had,  is  fatal  to  the  jurisdiction  of  the 
court.  Now,  the  evidence  in  the  record  shows  the  minors 
were  not  residents  of  the  State,  nor  does  the  decree  find  that 
they  were,  even  if,  in  this  direct  proceeding,  such  a  finding 
would  conclude  appellants  from  proving  they  were  not  residents" 
of  the  State.  The  proceeding  is  summary,  and  involves  the 
interests  of  persons  usually  of  tender  years,  and  incapable  of 
protecting  their  own  interest,  and  being  a  proceeding  liable 
to  great  abuse,  the  statute  has  always  been  construed  strictly. 
But  to  hold  that  the  court  does  not  acquire  jurisdiction,  if 
the  suit  is  not  brought  in  the  county  designated  by  the  stat- 
ute, is  by  no  means  a  strict  construction.  It  is  but  following 
the  plain  and  unambiguous  requirement  of  the  statute. 

In  cases  of  this  character,  abuses  and  wrongs  to  the  minor 
are  easily  perpetrated,  and  especially  so  where  the  proceed- 
ing is  had  when    he   resides   in   another  State,  and   has   no 
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notice  of  the  proceeding.  In  this  case  the  minors  testify 
that  they  were,  at  the  time,  supporting  themselves  by  their 
own  efforts,  and  that  there  was  no  necessity  for  a  sale  of  this 
lot. 

This  evidence  is  not  referred  to  as  contradicting  or  over- 
coming the  finding  of  the  decree,  but  as  showing  that,  had  it 
been  heard,  the  court  would  have  refused  to  order  the  sale. 
But  that  was  had  on  ex  parte  evidence,  the  minors  not  being 
represented.  It  does  not  always  occur  that  guardians  are  true 
to  their  sacred  trust,  and,  from  want  of  judgment,  or  for  other 
reasons,  they  are  often  induced  to  take  measures  to  dispose  of 
lands  of  their  wards,  without  necessity  and  at  great  loss.  Hence 
the  courts  are  required  to  insist  upon  at  least  a  substantial 
compliance  with  the  requirements  of  the  law.  We  have  no 
hesitation  in  saying  that  the  evidence  in  this  record  shows  a 
want  of  jurisdiction  in  the  court  to  render  the  decree,  and 
for  this  reason  the  court  below  erred  in  approving  the  sale. 

It  is  urged  that  Mathewson,  and  not  Preston,  was  guardian 
of  appellants  at  the  time  the  application  was  made.  If  a 
person,  having  no  letters  of  guardianship,  were  to  apply  for 
the  sale  of  land  of  a  minor,  claiming  to  be  his  guardian,  the 
proceeding  could  be  defeated  for  the  want  of  a  proper  party 
as  petitioner.  It  is  only  by  the  power  conferred  by  the  ap- 
pointment of  the  guardian  that  he  becomes  invested  with 
authority  to  ask  for  the  sale  of  the  minor's  real  estate,  or  for 
the  court  to  pass  such  a  decree.  If,  then,  Preston  had  never 
been  appointed  guardian  for  these  minors,  or  had  been  ap- 
pointed and  his  letters  had  been  revoked,  the  proceedings 
under  the  petition  could  be  defeated  by  showing  the  fact, 
whatever  might  be  the  effect  of  the  decree  in  a  collateral  pro- 
ceeding. 

Other  questions  were  raised  on  the  argument,  but  we  are 
unable  to  see  that  they  have  any  force. 

For  the  error  indicated,  the  order  confirming  the  sale  must 
be  reversed  and  the  cause  remanded  for  further  proceedings. 

Decree  reversed. 
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William  Breckeistridge  et  al, 

v. 

William   F.  Ostrom,  Admr,  etc. 

1.  Parties — suit  by  an  administrator — objection  to  his  right  to  sue  as  such. 
Where  the  answer  to  a  bill  filed  by  an  administrator  did  not  distinctly 
deny  that  the  complainant  was  administrator,  but  averred  ignorance  on 
the  subject,  and  required  proper  proof,  and,  on  the  conclusion  of  the  tes- 
timony, the  defendant  made  a  motion  to  dismiss  the  bill  for  a  different 
reason,  without  intimating  any  objection  of  want  of  proof  of  appoint- 
ment as  administrator,  it  was  held,  on  appeal,  that,  if  the  defendant  de- 
sired to  dispute  the  complainant's  right  to  bring  the  suit  in  the  capacity 
which  lie  assumed,  he  should  have  done  so  in  the  court  below,  in  some 
more  explicit  manner. 

2.  Variance — between  a  bill  in  chancery  and  the  proof  and  decree. 
Where  an  administrator  filed  a  bill  for  the  settlement  of  a  partnership 
interest  of  his  intestate  in  a  canal  boat,  claiming  that  the  interest  of  the 
intestate  was  one-half,  aud  the  decree  found  that  his  interest  was  less  than 
one-half,  the  variance  was  not  a  material  one. 

3.  Administration  of  estates—; jurisdiction  of  a  court  of  equity. 
Whilst  the  act  of  1871-2,  in  regard  to  the  administration  of  estates,  be- 
stows upon  the  county  court  certain  jurisdiction  in  respect  to  partner- 
ship  estates  in  case  of  the  death  of  one  partner,  it  is  not  exclusive  of 
the  ordinary  jurisdiction  of  a  court  of  equity,  in  a  case  where  an  admin- 
istrator files  a  bill  alleging  a  partnership  interest  in  his  intestate,  which 
is  denied  by  the  defendant,  and  asking  for  the  appointment  of  a  receiver, 
and  an  accounting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Samuel  M.  Moore.  Judge,  presiding. 

Messrs.  Sxowhook  &  Gray,  for  the  appellants. 
Mr.  E.  F.  Allen,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  William  F.  Ostrom, 
as  administrator,  with  the  will  annexed,  of  the  estate  of 
George   J.  Winton,  deceased,  against  William  and    Margaret 


72  Breckenridge  et  al.  v.  Ostkom,  Admr.     [Sept.  T. 

Opinion  of  the  Court. 

Breckenridge,  for  relief  with   respect  to. an  alleged  partner- 
ship in  the  purchase  and  running  of  a  certain  canal  boat. 

The  bill  alleges  that,  in  March,  1870,  Wiuton  purchased 
an  undivided  one-half  interest  in  the  canal  boat  "Isabella," 
for  $825,  and  that  the  defendants  purchased  the  other  half 
interest ;  that  Winton  and  the  defendants  entered  into  a  part- 
nership for  the  running  of  the  boat;  that  they  were  to  divide 
the  profits  and  losses  share  and  share  alike;  in  pursuance 
whereof  they  continued  to  own  and  run  the  boat  as  partners 
up  to  the  time  of  the  death  of  Winton,  which  occurred  in 
November  or  December,  1872;  that  the  title  to  the  boat  was 
taken  and  held  in  the  name  of  Margaret  Breckenridge  only, 
but  in  trust  for  the  use  and  benefit  of  the  partnership;  that 
since  the  death  of  Winton,  defendants  denied  his  interest  in 
the  boat. 

The  bill  prayed  for  an  injunction  restraining  defendants 
from  selling  or  disposing  of  the  boat,  and  for  a  receiver  and 
an  accounting. 

The  answers  denied  the  material  allegations  of  the  bill  as  to 
the  partnership  and  joint  ownership  of  the  boat,  and  set  up 
that  Margaret  Breckenridge  alone  purchased  the  boat;  that 
Winton  was  master  of  the  boat  for  her,  and  in  that  capacity 
ran  the  boat,  having  no  interest  therein  as  proprietor  or  co- 
partner. 

It  was  stipulated  on  the  hearing  that  all  matters  between 
the  defendants  and  Winton  were  settled  at  Winton's  death, 
except  his  interest  in  the  canal  boat,  and  that  the  value  of 
the  boat  was  $1100. 

Upon  hearing,  the  court  below  found  in  accordance  with 
the  averments  in  the  bill,  and  that  the  interest  of  Winton  in 
the  canal  boat  was  T6^°o  of  the  whole,  and  decreed  a  sale  of 
the  boat  and  distribution  of  the  proceeds  according  to  the 
interest  of  the  parties  as  found  by  the  decree. 

It  is  insisted  that  the  decree  is  not  supported  by  the  evi- 
dence. The  evidence  was  conflicting  in  regard  to  the  owner- 
ship of  the  boat. 


1875.]         Breckenridge  et  al.  v.  Ostrom,  Admr.  73 

Opinion  of  the  Court. 

The  defendants  testified  that  the  boat  was  purchased  by- 
Mrs.  Breckenridge  with  her  own  money.  But  the  agent  of 
the  owner  of  the  boat,  and  who  made  the  sale  thereof,  testi- 
fied that  he  had  the  principal  conversation  with  Winton  about 
the  boat  and  the  purchase;  that  he  never  had  any  conversa- 
tion with  Mrs.  Breckenridge  in  reference  to  the  purchase  of 
the  boat;  that  Mr.  and  Mrs.  Breckenridge  paid  $800  in 
money,  and  Winton  paid  a  check  for  $600,  and  there  was  a 
note  given  for  $250. 

Another  witness  testified  that,  on  or  about  the  day  of  the 
purchase,  he  gave  Winton  a  check  on  a  bank  for  $600  payable 
to  Winton  or  order.  There  is  no  doubt  this  was  the  same 
check  Winton  paid  toward  the  purchase  of  the  boat.  There 
was  other  disinterested  testimony  tending  to  show  that  Win- 
ton paid  a  part  of  the  purchase  price.  The  finding  of  the 
decree  in  this  respect  is  supported  by  the  evidence,  and  we 
are  satisfied  with  its  correctness. 

It  is  urged  there  was  no  proof  made  of  complainant's  ap- 
pointment as  administrator.  There  was  no  distinct  denial  in 
the  answers,  of  complainant  being  administrator,  but  only 
of  ignorance  of  the  fact,  except  as  informed  by  the  bill,  and 
asking  the  court  to  require  proper  proof  of  the  matter.  On  the 
conclusion  of  the  testimony,  defendants  made  a  motion  to 
dismiss  the  bill  for  a  different  reason,  without  intimating  any 
objection  of.  want  of  proof  of  appointment  as  administrator. 
We  must  regard  this  as  neglect  to  make  mere  formal  proof, 
where,  if  a  direct  denial  and  objection  had  been  made,  and 
attention  called  to  the  subject,  the  proof  might  at  once  have 
been  made  by  production  of  the  letters  of  administration  ; 
and  that  if  defendants  would  dispute  complainant's  right  to 
bring  the  bill  in  the  representative  character  which  he 
assumed,  they  should  have  done  so  in  the  court  below  in  some 
more  direct  and  explicit  manner  than  was  done  in  this  case. 

It  is  objected  that  there  was  a  variance  between  the  proof 
and  decree  and  the  case  made  by  the  bill,  in  that  the  bill 
alleges  in  Winton  a  half  interest  in  the  boat,  and  the  decree 
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finds  a  less  interest.  Such  a  variance  in  regard  to  quantity 
of  interest,  is  not  a  material  one,  and  besides,  the  proof  would 
have  justified  the  finding  of  a  one-half  interest,  there  being 
evidence  that  the  note  for  $250.  given  at  the  time  of  the  pur- 
chase, was  afterward  paid  by  Winton. 

There  was  a  motion  in  the  court  below  to  dismiss  the  bill 
for  the  reason  that  a  jurisdiction  complete  and  summary  was 
conferred  on  the  county  court,  in  cases  similar  to  this,  by  the 
"Act  in  regard  to  the  administration  of  estates.''  Laws 
1871-2,  pp.  99,  100.  That  act  does  bestow  upon  the  county 
court  certain  jurisdiction  with  respect  to  the  partnership 
estate  in  case  of  the  death  of  one  partner,  but  we  do  not  re- 
gard it  as  exclusive  of  the  ordinary  jurisdiction  of  a  court 
of  equity  in  a  case  of  this  character. 

Finding  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 


David  G.  Deenis 

v. 

Lydia  Deenis. 

1.  Alimony — when  it  may  be  allowed.  Alimony  may  be  allowed,  under 
the  statute,  notwithstanding  the  divorce  is  granted  for  the  fault  of  the 
wife. 

2.  It  is  not  the  law  that  alimony  must  be  given  to  the  wife  in  all  eases, 
but  only  in  those  cases  where,  from  all  the  circumstances,  it  is  equitable 
to  do  so. 

3.  Same — not  to  be  regulated  by  the  pecuniary  circumstances  of  the  par- 
ties alone.  In  cases  where  the  circumstances  may  justify  a  divorce  under 
our  statute,  there  may  be  a  widely  different  degree  of  merit  on  the  one 
side  and  censure  on  the  other,  which  should  very  properly  be  considered 
in  determining  the  question  of  alimon}',  quite  independent  of  the  pecuni- 
ary circumstances  of  the  parties. 

Appeal  from   the   Circuit   Court  of  LaSalle  county  ;    the 
Hon.  Edwin  S.  Lelaxd,  Judge,  presiding. 
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Messrs.  Bickford,  Bowen  &  Maeoney,  for  the  appellant. 

Mr.  T.  Lyee  Dickey,  and  Mr.  Samuel  Richolson,  for 
the  appellee. 

Mr.  Justtce  Schoefieed  delivered  the  opinion  of  the 
Court : 

The  question  presented  by  this  record  for  our  consideration 
is,  was  alimony  properly  decreed  to  appellee? 

The  bill  charges  appellee  with  wilful  desertion,  for  two 
years,  without  any  reasonable  excuse.  The  answer  admits 
the  desertion,  but  sets  up  the  infamous  and  unnatural  conduct 
of  appellant  as  a  justification. 

On  hearing-,  the  court  below  found  appellee  guilty  of  the 
desertion  charged,  and  decreed  that  the  parties  be  divorced, 
but  also  decreed,  at  the  same  time,  that  appellee  have  alimony 
and  the  custody  of  their  two  infant  daughters. 

Appellant  seems  to  have  an  estate,  ample  to  justify  the 
amount  of  alimony  he  is  required  to  pay,  accumulated  while 
he  and  appellee  resided  together  as  husband  and  wife,  the 
result,  in  part  at  least,  if  not  entirely,  of  their  joint  labors 
and  careful  management ;  and  it  is  not  seriously  objected,  if 
he  may,  under  the  circumstances,  be  held  to  the  payment  of 
alimony,  that  the.  amount  fixed  by  the  decree  is  too  large. 
The  point,  however,  is  made,  that,  the  divorce  being  decreed 
for  the  fault  of  appellee,  she  is  entitled  to  no  alimony. 

The  question  depends  purely  upon  the  construction  of  our 
statute. 

The  twelfth  section  of  the  chapter  relating  to  "Dower," 
(Gross*  Stat,  of  1869,  p.  217.)  provides  :  "If  any  woman  shall 
be  divorced  from  her  husband,  for  the  fault  Or  misconduct  of 
such  husband,  except  when  the  marriage  was  void  from  the 
beginning,  she  shall  not,  thereby,  lose  her  dower,  nor  the 
benefit  of  any  jointure  ;  but  if  such  divorce  be  for  her  fault 
or  misconduct,  she  shall  forfeit  the  same."  But  this  does  not, 
as  is   claimed  by  appellant,  have   any  connection  with   the 
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question  of  alimony.  That  is  governed  by  a  different  statute. 
The  sixth  section  of  the  chapter  entitled  "Divorces,"  (Gross* 
Stat,  of  1869,  p.  215,)  is  as  follows:  "When  a  divorce  shall 
be  decreed,  it  shall  and  may  be  lawful  for  the  court  to  make 
such  order  touching  the  alimony  and  maintenance  of  the 
wife,  the  care,  custody  and  support  of  the  children,  or  any  of 
them,  as  from  the  circumstances  of  the  parties  and  the  nature 
of  the  case  shall  be  fit.  reasonable  and  just."     *     *     * 

In  Reavis  v.  Bearis,  1  Scammon.  242,  which  was  decided 
at  the  December  term,  1835.  of  this  court,  the  construction 
of  this  section  was  necessarily  involved — -the  language  of  the 
statute,  in  this  respect,  being  then  precisely  the  same  as  above 
quoted.  In  that  case,  divorce  was  decreed  on  account  of 
the  desertion  of  the  wife;  and  it  was  also  decreed  that  ali- 
monv  be  allowed  her.  the  amount  of  which  was  to  be  deter- 
mined from  evidence  to  be  heard  at  the  next  term  of  court,  for 
which  purpose  the  case  was  continued.  At  the  next  term  of 
the  court,  evidence  having  been  introduced  by  the  wife  of 
the  value  of  the  husband's  property,  the  court,  against  the 
objections  of  the  wife,  permitted  the  husband  to  again  give 
in  evidence  the  same  matters  which  had  been  heard  on  the 
trial  when  the  divorce  was  decreed,  and.  thereupon,  decreed 
that  she  be  allowed  one  cent  for  her  alimony  and  that  she* 
pay  the  costs.  It  was  held,  that  the  allowance  of  one  cent 
as  alimony  amounted  to  a  rescission  of  the  former  decree 
allowing  alimony;  that  the  evidence  introduced  by  the  hus- 
band was  irrelevant  to  the  issue  then  before  the  court,  and 
that  the  decree  was  erroneous;  and  it  was  reversed,  with 
directions  to  the  court  below  to  allow  the  wife  alimony,  com- 
mensurate to  the  support  of  herself  and  her  child,  in  propor- 
tion to  the  husband's  ability  and  her  condition  in  life.  In 
the  opinion  of  the  court,  then  filed,  the  first  decree  allowing 
alimony  to  the  wife  is  assumed  to  be  predicated  upon  and 
authorized  by  the  language  of  the  statute  relating  to  alimony, 
and  the  reversal  of  the  subsequent  decree  is  utterly  inconsis- 
tent with  anv  other  construction  of  the  statute  than  that  the 
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wife  may  be  allowed  alimony,  notwithstanding  she  is  divorced 
for  her  fault. 

This  case  has  never  been  overruled,  nor  has  the  legislature 
ever  deemed  it  necessary  to  change  the  statute  in  relation  to 
permanent  alimony,  in  view  of  the  construction  recognized  by 
it.  We  are,  therefore,  constrained  to  accept  this  long  acqui- 
escence, both  by  this  court  and  the  legislature,  as  conclusive 
of  the  correctness  of  that  construction,  and  hold  that  the 
question  can  no  longer  be  considered  open  for  discussion.  A 
statute  in  Indiana,  relating  to  alimony,  differing  in  no  sub- 
stantial respect  from  the  phraseology  of  ours,  in  this  respect, 
has  received  a  like  construction  ;  and  it  has  been  there  held, 
the  wife  may  be  allowed  alimony  notwithstanding  the  divorce 
is  in  consequence  of  her  own  bad  conduct.  Coon  v.  Coon,  26 
Ind.  189. 

But,  it  is  contended,  the  same  facts  set  up  in  appellee's 
answer  were  before  this  court  in  Deenis  v.  Deenis,  65111.  167, 
on  application,  under  the  statute  then  in  force,  for  separate 
maintenance,  and  it  was  held  she  had  condoned  the  offenses 
charged,  and  was  not,  therefore,  entitled  to  any  support  from 
appellant.  Matters  are  set  up  in  the  answer  in  the  present 
case,  which  were  not  alleged  in  the  petition  in  that,  which 
tend  strongly  to  revive  the  original  offense.  Davis  v.  Davis, 
19  111.  334.  And  we  are  by  no  means  confident,  if  those 
matters  had  been  alleged  and  proved,  in  that  case,  a  different 
result  would  not  have  been  reached. 

But  it  does  not  follow,  because  the  wife  who  has  deserted 
her  husband  is  unable  to  show  sufficient  cause  for  her  conduct 
to  authorize  the  court  to  decree  her  a  separate  maintenance, 
when  she  is  divorced  on  the  application  of  the  husband  for 
the  same  desertion,  she  may  not  be  allowed  alimony.  So  long 
as  there  is  no  divorce,  there  is,  in  legal  contemplation,  a  home 
to  which  she  can,  at  any  moment,  return  and  receive  her  sup- 
port. The  moment,  however,  the  divorce  is  granted,  these, 
unless  secured  by  the  decree,  are  gone — if  it  fails  to  award 
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them  to  her,  she  is,  unless  she  is  the  owner  of  a  separate  prop- 
erty, then  homeless  and  penniless. 

Moreover,  under  the  act  of  1867,  separate  maintenance  was 
only  allowable  where  the  wife  lived  apart  from  the  husband 
without  her  fault;  but,  as  we  have  seen,  alimony  may  be 
allowed,  under  the  statute,  notwithstanding  the  divorce  is 
decreed  for  her  fault. 

It  does  not  result  that  alimony  must  be  given  the  wife  in 
all  cases,  but  only  in  those  cases  where,  from  all  the  circum- 
stances, it  would  be  equitable  to  do  so. 

As  was  observed  in  Stewartson  v.  Stewartson,  15  111.  148  : 
"In  cases  where  the  circumstances  may  justify  a  divorce, 
under  our  statute,  there  may  be  a  widely  different  degree  of 
merit  on  the  one  side  and  censure  on  the  other,  which  should 
very  properly  be  considered  in  determining  the  question  of 
alimony,  quite  independent  of  the  pecuniary  circumstances  of 
the  parties." 

In  the  present  case,  it  appears  the  husband  has  ample  prop- 
erty for  a  comfortable  maintenance  for  himself  and  family. 
The  labor  and  frugality  of  the  wife  have  contributed  to  its 
acquisition.  She  has  passed  the  meridian  of  life,  and  is  with- 
out a  separate  estate.  If  the  evidence  does  not  show  she  was 
entirely  justified  in  deserting  her  husband,  it  lacks  so  little 
that  the  difference  is  almost  inappreciable.  It  is  equitable 
that  the  husband,  out  of  his  abundance,  should  contribute  to 
her  support,  to  prevent  her  becoming  a  burden  upon  others, 
even  if  her  conduct  had  been  far  more  objectionable  than  it 
is  proved  to  have  been. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Henry  L.  Guxnell  et  al. 


Richard  H.  Cockerill  et  al. 

1.  Deed — no  particular  form  or  ceremony  necessary  in  delivering.  No 
particular  form  or  ceremony  is  necessary  to  constitute  a  delivery  of  a 
deed.  It  may  be  by  acts  without  words,  or  by  words  without  acts,  or  by 
both.  Anything  which  clearly  manifests  the  intention  of  the  grantor 
and  the  person  to  whom  it  is  delivered,  that  the  deed  shall  presently 
become  operative  and  effectual,  that  the  grantor  loses  all  control  over  it, 
and  that,  by  it,  the  grantee  is  to  become  possessed  of  the  estate,  consti- 
tutes a  sufficient  delivery.  The  very  essence  of  the  delivery  is  the  inten- 
tion of  the  party. 

2.  It  is  not  necessary  that  a  deed  should  be  actually  delivered  to  the 
grantee;  and  where  a  deed  of  trust,  executed  to  a  trustee  for  the  purpose 
of  securing  the  creditors  of  the  grantor,  is  delivered  to  a  third  party  for 
and  on  behalf  of  the  grantee,  for  the  benefit  of  and  with  the  intent  to  pro- 
tect and  secure  the  creditors  therein  named,  that  constitutes  a  sufficient 
deliver}-. 

3.  Notice  to  purchaser  under  trust  deed — irregularities  in  sale.  A  pur- 
chaser under  a  trust  deed  containing  a  power  of  sale,  is  chargeable  with 

mtice  of  defects  and  irregularities  attending  the  sale,  and  their  effect  can 
not  be  evaded  by  him.  He  is  bound  to  know  whether  proper  notice  was 
given  by  the  trustee,  of  the  sale,  and  whether  the  sale  was  made  at  a  time 

md  in  the  manner  required  by  the  power  contained  in  the  deed  of  trust. 

4.  Same — as  to  subsequent  purchasers.  But  the  rule  is  different  as  to 
•emote  and  subsequent  purchasers.  If  there  is  nothing  upon  the  face  of 
a  deed  from  the  trustee  in  a  deed  of  trust  to  the  purchaser,  showing  that 
the  sale  was  made  in  violation  of  or  contrary  to  the  power  contained  in 
the  deed  of  trust,  a  subsequent  purchaser,  who  has  no  notice,  in  fact,  of 
any  irregularity  in  the  sale  by  the  trustee,  will  be  protected  as  an  inno- 
cent purchaser. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Dickey  &  Caulfield,  for  the  appellants. 
Messrs.  Hillis  &  Christian,  for  the  appellees. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  exhibited  in  the  Superior  Court 
of  Cook  county  by  Henry  L.  Gunnell  and  others,  heirs  at 
law  of  Joshua  C.  Gunnell,  deceased,  on  the  —  day  of  March, 
1870,  against  Richard  H.  Cockerill  and  others,  to  set  aside  a 
deed  of  trust  executed  by  Joshua  C.  Gunnell  to  Cockerill, 
and  also  to  cancel  and  set  aside  a  sale  of  certain  property,  in 
the  city  of  Chicago,  made  by  Cockerill,  under  the  trust  deed, 
to  one  Lockhart  R.  Carswell,  and  subsequent  conveyances 
made  by  Carswell  to  John  D.  Hoovers  and  M.  W.  Lord  or 
their  grantees. 

The  defendants  put  in  answers  to  the  bill,  to  which  repli- 
cation was  filed,  proofs  were  taken,  and,  on  the  hearing,  a 
decree  was  rendered  dismissing  the  bill,  to  reverse  which  the 
complainants  have  prosecuted  this  appeal. 

Two  grounds  are  relied  upon  to  secure  a  reversal  of  the 
decree — 

First — That  the  deed  of  trust  made  by  Gunnell  to  Cockerill 
was  not  delivered. 

Second— -If  the  deed  was  delivered,  the  property  was  not 
sold  in  the  manner  required  by  the  terms  of  the  trust  deed. 

The  deed  of  trust  bears  date  March  13,1862.  Gunnell 
and  Cockerill  were,  at  the  time,  residents  of  Fairfax  county, 
Virginia,  but,  owing  to  the  then  disturbed  condition  of  the 
country  in  which  they  resided,  growing  out  of  the  war,  they 
started  to  go  further  south.  When  they  reached  Fauquier 
county,  they  stopped  a  few  days  at  the  residence  of  a  Mr. 
Hunter. 

At  this  time,  Gunnell  was  largely  indebted.  He  owed  not 
only  debts  of  his  own,  but  he  was  security  for  others,  and,  as 
he  was  desirous  of  securing  his  own  creditors  in  preference 
to  those  to  whom  he  was  liable  as  security,  the  deed  of  trust 
was  then  prepared,  executed  and  acknowledged. 

After  the  deed  had  been  acknowledged,  the  question  arose 
in  regard   to  what  disposition  should   be  made  of  it  in  order 
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that  it  might  not  be  destroyed.  Gunnel],  the  grantor  in  the 
deed,  proposed  to  send  it  to  the  recorder's  office  for  record. 
Mr.  Moss,  who  was  clerk  and  recorder  of  Fairfax  county, 
advised  against  that  plan,  as  they  proposed  removing  the 
records  further  south,  for  safety.  He  advised  Gunnell  that 
it  would  be  safer  to  leave  the  deed  with  Mrs.  Moss  than  to 
place  it  in  the  office.  Accordingly,  the  deed  was  placed  in  the 
possession  of  Mrs.  Moss  for  safety.  Prior  to  this  time,  Gun- 
nell had  frequently  stated  that  he  was  involved,  and  that  it 
was  his  intention  to  make  a  deed  of  trust  in  order  to  protect 
his  own  creditors.  At  the  time  the  deed  was  executed,  he 
was  very  anxious  that  it  should  be  made,  and  was  not  willing 
to  delay  the  preparation  of  the  deed  or  its  execution.  It  also 
appears  that,  after  the  deed  had  been  executed,  Gunnell  fre- 
quently expressed  himself  gratified  that  he  had  made  it. 

These  are  some  of  the  leading  facts  connected  with  the 
execution  of  the  deed  of  trust,  but  it  is  urged  that  the  evi- 
dence is  not  sufficient  to  establish  the  fact  that  the  deed  was 
delivered. 

No  particular  form  or  ceremony  is  necessary  to  constitute 
a  delivery  of  a  deed.  It  may  be  by  acts  without  words,  or 
by  words  without  acts,  or  by  both.  Anything  which  clearly 
manifests  the  intention  of  the  grantor,  and  the  person  to 
whom  it  is  delivered,  that  the  deed  shall  presently  become 
operative  and  effectual,  that  the  grantor  loses  all  control 
over  it,  and  that,  by  it,  the  grantee  is  to  become  possessed  of 
the  estate,  constitutes  a  sufficient  delivery.  The  very  essence 
of  the  delivery  is,  the  intention  of  the  party.  Bryan  v.  Wash, 
2  Gilman,  557. 

It  was  not  necessary  that  the  deed  should  be  actually 
delivered  to  the  grantee.  If  it  was  delivered  to  Mrs.  Moss, 
for  and  on  behalf  of  Cockerill,  for  the  benefit  of  and  with 
the  intent  to  protect  and  secure  the  creditors  therein  named, 
that  would  constitute  a  sufficient  delivery.  Gunnell,  as  ap- 
pears from  the  evidence,  was  familiar  with  the  steps  necessary 
to  be  taken  in  order  to  make  a  valid  deed  of  trust.  The 
6— 79th  III. 
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anxiety  manifested  until  he  had  accomplished  his  repeatedly 
expressed  intention,  his  wish  to  preserve  the  deed  by  placing 
it  upon  record,  and  the  expression  of  satisfaction,  after  it  was 
executed,  with  what  he  had  done,  all  show  clearly  his  inten- 
tion to  make  the  instrument  effectual  by  a  valid  delivery. 

From  a  careful  examination  of  all  the  evidence,  we  are 
satisfied  it  was  the  intention  of  Gunnell,  in  the  execution  of 
the  deed,  that  it  should  take  effect  from  the  time  it  was  placed 
in  the  possession  of  Mrs.  Moss,  and  we  entertain  no  doubt  in 
regard  to  the  sufficiency  of  the  evidence  to  establish  the  fact 
that  the  deed  was  delivered. 

The  question  in  regard  to  the  delivery  of  this  deed  was 
before  the  Supreme  Court  of  Appeals  of  the  State  of  Virginia, 
on  substantially  the  same  evidence  as  is  contained  in  this 
record,  and  it  was  held  the  evidence  was  sufficient  to  establish 
a  delivery  of  the  deed.  Hunt  et  al.  v.  Brent  et  al.,  Virginia 
Reports.  That  decision  is  sustained  by  the  authorities,  and 
meets  our  approval. 

It  is  however  urged,  that  even  if  the  deed  was  delivered 
and  became  valid,  the  court  erred  in  not  setting  aside  the  sale 
made  by  Cockerill  to  Carswell. 

It  appears,  from  the  evidence,  that  the  property  conveyed 
by  the  deed  of  trust  consisted,  in  part,  of  two  acres  of  land 
in  the  city  of  Chicago.  After  the  death  of  Gunnell,  which 
occurred  in  1864,  Cockerill  placed  the  deed  of  trust  upon 
record  in  Cook  county,  and  on  the  8th  day  of  October,  1867, 
he  sold  and  conveyed  the  land  in  Chicago  to  Lock  hart  R. 
Carswell  for  $2000,  which,  at  the  time,,  was  the  full  value  of 
the  land. 

The  deed  of  trust  authorized  the  trustee  to  sell  on  demand 
of  one-fourth  of  the  creditors,  and  required  notice  to  be 
given  of  the  time,  place  and  terms  of  sale. 

The  Chicago  property  was  advertised  for  sale,  but  Cars- 
well  purchased  at  private  sale. 

It  also  appears,  from  the  proof,  that  on  the  10th  day  of 
February,  1869,  Carswell  sold  one-half  of  the  Chicago  prop- 
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erty  to  John  D.  Hoovers,  and  the  other  half  to  M.  W.  Lord. 
Each  of  these  parties  had  the  title  to  the  premises  examined 
before  they  purchased,  by  competent  and  reliable  attorneys, 
and  they  were  advised  the  title  was  good. 

On  the  hearing",  the  Superior  Court  decided  that  the  trust 
deed  was  delivered,  and  was  valid,  but  refused  to  determine 
the  question  in  regard  to  the  validity  of  the  conveyance  from 
the  trustee  to  Carswell,  or  in  regard  to  the  validity  of  the 
title  of  the  purchasers  from  Carswell,  and  entered  a  decree 
dismissing  the  bill  without  prejudice  to  appellants,  in  so  far 
as  they  may  have  any  cause  of  complaint  on  account  of  any- 
thing done  under  the  deed  of  trust. 

The  decision  of  the  court  was  based  upon  the  ground,  as 
appears  from  the  decree,  that  under  a  bill  alleging  that  the 
deed  was  void  for  want  of  delivery,  the  complainants  could 
not  inquire  into  the  validity  of  the  conveyances  made  under 
the  trust  deed  by  the  trustee. 

It  is  not  necessary  to  inquire  whether  the  reason  given  for 
the  decision  was  correct  or  incorrect:  it  is  only  necessary  to 
determine  whether  the  decree  dismissing  the  bill  was  proper, 
under  the  evidence. 

It  will  be  observed  that  the  bill  did  not  pray  for  a  decree 
against  the  trustee,  or  Carswell,  or  any  of  the  purchasers,  for 
the  proceeds  of  the  sale  of  the  premises,  or  any  portion 
thereof,  but  the  relief  prayed  for  in  the  bill  was,  that  the 
deed  of  trust  be  declared  void,  and  that  the  sale  of  the  prop- 
erty to  Carswell,  and  all  conveyances  growing  out  of  such 
sale,  be  set  aside  and  declared  of  no  effect. 

It  is  therefore  apparent  that  no  personal  decree  could  have 
been  rendered  against  Carswell  for  the  profits  he  made  in 
the  purchase  and  sale  of  the  premises,  although  he  may  not 
have  been  an  innocent  purchaser,  as  the  allegations  of  the 
bill  were  not  sufficient  to  authorize  a  decree  of  that  char- 
acter. 

Appellants,  however,  complain  that  the  court  did  not,  after 
deciding  that  the  trust  deed  had  been  delivered,  proceed  and 
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pass  upon  the  rights  of  the  purchasers.  Hoovers  and  Lord, 
who  purchased  of  Carswell. 

If,  however,  the  evidence  would  justify  a  decree  dismissing 
the  bill,  had  the  court  passed  upon  that  branch  of  the  case, 
then  appellants  are  in  no  position  to  complain,  as  the  decree 
which  was  rendered  was  more  favorable  to  them  than  it  would 
have  been  had  the  court  proceeded  and  disposed  of  the  other 
point,  as  they  now  claim  it  was  the  duty  of  the  court  to  have 
done. 

Had  the  bill  been  filed  to  set  aside  the  sale  made  by  the 
trustee,  while  the  title  to  the  premises  remained  in  Carswell, 
the  relief  might  have  been  granted. 

A  purchaser  under  a  trust  deed  containing  a  power  of  sale, 
is  chargeable  with  notice  of  defects  and  irregularities  attend- 
ing  the  sale,  and  their  effect  can  not  be  evaded  by  him. 

Carswell  was,  therefore,  bound  to  know  whether  proper 
notice  was  given  by  the  trustee,  of  the  sale,  and  whether  the 
sale  was  made  at  a  time  and  in  the  manner  required  by  the 
power  contained  in  the  deed  of  trust,  but  as  to  remote  and  sub- 
sequent purchasers  the  rule  is  different.  Hamilton  v.  Lubukee, 
51  111.  415;   Cassellv.  Ross,  33  111.  244. 

The  fact  is  undisputed,  that  Hoovers  and  Lord,  when  they 
purchased,  had  no  actual  notice  of  any  defects  in  the  sale 
through  which  their  grantor,  Carswell,  acquired  title. 

If,  then,  the  deed  from  Cockerill,  the  trustee,  to  Carswell 
contained  nothing  upon  its  face  to  show  that  the  sale  was 
made  contrary  to  the  terms  of  the  deed  of  trust,  then  there 
can  be  no  pretense  that  Hoovers  and.  Lord  had  even  con- 
structive notice  of  any  irregularities  in  the  sale. 

The  deed,  however,  from  the  trustee  to  Carswell  was  not 
introduced  in  evidence,  neither  were  the  deeds  from  Carswell 
to  Hoovers  and  Lord  put  in  evidence.  We  can  not,  there- 
fore, determine  whether  the  purchasers  under  Carswell  are 
entitled  to  be  protected  as  innocent  purchasers  or  not. 

Had  the  deeds  been  put  in  evidence,  so  that  the  record 
would  have  shown  the  purchasers  under  Carswell  were  the 
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owners  of  the  premises,  and  innocent  purchasers,  we  would 
have  had  no  hesitation  in  affirming  the  decree,  although  the 
court  did  not  pass  upon  that  branch  of  the  case. 

When  this  case  was  first  before  us,  our  attention  was  not 
called  to  the  fact  that  the  deed  from  the  trustee  to  Carswell, 
and  the  deeds  from  Carswell  to  the  subsequent  purchasers, 
were  not  in  evidence  ;  the  question  mainly  relied  upon  and 
argued  by  the  counsel  for  appellant,  was  in  regard  to  the  de- 
livery of  the  deed. 

We  can  not,  therefore,  as  the  deeds  were  not  introduced  in 
evidence,  hold  that  the  decree  dismissing  the  bill  was  correct. 

The  decree,  so  far  as  it  found  the  deed  from  Gunnell  to 
Cockerill  was  delivered,  will  be  affirmed  ;  in  all  other  respects 
it  will  be  reversed,  and  the  cause  will  be  remanded  for 
another  trial,  consistent  with  this  opinion. 

The  costs  in  this  court  will  be  equally  divided  between 
appellants  and  appellees. 

Decree  reversed  in  part. 


Mathias  "Rickaet 

V. 

The  People  of  the  State  of  Illinois. 

1.  Intoxicating  liquors—; jurisdiction  of  justices  of  the  peace  in  cases 
for  selling  without  license.  Justices  of  the  peace  have  jurisdiction  in  cases 
to  recover  the  fine  imposed  for  a  violation  of  the  second  section  of  the 
act  entitled  "Dram  Shops,"  to  provide  for  licensing  of  and  against  the 
evils  arising  from  the  sale  of  intoxicating  liquors. 

2.  Same — unlawful  selling — shift  or  device — giving  away.  Any  person, 
who  has  no  license  to  sell  intoxicating  liquor,  who  gives  it  away  in  any 
quantity  less  than  one  gallon,  or  in  anj-  quantity  to  be  drank  on  the 
premises,  or  in  any  adjacent  room  or  place,  or  who  resorts  to  any  other 
shift  or  device  to  evade  the  provisions  of  the  statute,  is  guilty  of  unlaw- 
fully selling. 
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3.  An  association  was  formed  for  the  avowed  purpose  of  promoting 
temperance,  friendship,  etc.  They  claimed  to  have  bought  the  dram  shop 
of  one  of  their  members,  who  was  elected  their  treasurer,  and  who  con- 
tinued in  the  possession  of  the  dram  shop,  having  no  license  to  sell 
intoxicating  liquors.  Each  member  was  required  to  pay  $1,  for  which  he 
received  a  ticket,  with  the  numbers  from  1  to  20  inclusive  upon  it,  and, 
upon  presenting  this  ticket  at  the  bar,  the  member  received  liquors  or 
cigars,  as  he  wished,  and  paid  for  the  same  by  having  numbers  punched 
out  of  his  ticket,  each  number  representing  five  cents.  Any  person  could 
become  a  member  b}r  paying  $1.  The  treasurer  received  all  the  monej-, 
and  rendered  no  account  to  the  other  members.  He  also  bought  all  liquors 
and  cigars:  Held,  that  the  jury  were  warranted  in  finding  that  this  was 
but  a  device  to  evade  the  law,  and  that  the  treasurer  was  guilty  of  unlaw- 
fully selling  intoxicating  liquors. 

4.  In  such  case,  if  the  liquors  really  belonged  to  the  association,  and 
the  treasurer  acted  for  them,  then  all  the  members  would  be  guilty  of 
unlawfully  selling,  as  the  liquor  would  be  partnership  stock,  and  the 
company  would  have  no  more  right  to  sell  to  the  individual  members, 
or  partner,  than  a  stranger  would. 

Writ  of  Error  to  the  Circuit  Court  of  DuPage  county; 
the  Hon.  H.  H.  Cody,  Judge,  presiding. 

Mr.  J.  H.  Knoweton,  and  Mr.  E.  P.  Weber,  for  the 
plaintiff  in  error. 

Messrs.  E.  H.  &  N.  E.  Gary,  for  the  People. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

This  action  was  commenced  before  a  justice  of  the  peace, 
on  complaint  under  oath,  to  recover  the  fine  imposed  for  a 
violation  of  the  second  section  of  the  act  entitled  "Dram 
Shops,"  to  provide  for  licensing  of  and  against  the  evils 
arising  from  the  sale  of  intoxicating  liquors.  That  section 
makes  it  unlawful  for  any  person  not  having  a  license  to 
keep  a  dram  shop,  either  by  himself  or  another,  to  sell  in- 
toxicating liquors  of  any  kind  in  a  less  quantity  that  one 
gallon,  or  in  any  quantity  to  be  drank  on  the  premises,  or  in 
anv  adjacent  room  or  place,  and  subjects  the  offender  to  fine 
and  imprisonment.     R.  S.  1874,  chap.  43,  sec.  2. 
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The  12th  section  provides  that  any  fine  or  imprisonment 
mentioned  in  the  act  may  be  enforced  by  indictment  in  any 
court  of  record  having  criminal  jurisdiction,  or  the  fine  may 
be  sued  for  and  recovered  before  any  justice  of  the  peace  of 
the  proper  county,  in  the  name  of  the  People  of  the  State  of 
Illinois.  Under  this  clause  of  the  statute,  the  justice  of  the 
peace  had  jurisdiction  to  try  the  cause,  and  we  are  not  aware 
of  any  provision  of  the  constitution  it  contravenes.  McCutch- 
eon  v.  The  People,  69  111.  601. 

Of  the  questions  raised,  only  one  need  be  considered,  and 
that  has  relation  to  the  guilt  of  defendant.  The  statute 
makes  the  giving  away  of  intoxicating  liquors,  or  other  shift 
or  device  to  evade  its  provisions,  unlawful  selling.  That 
defendant  resorted  to  a  shift  or  device  to  evade  the  provisions 
of  the  law  against  selling  intoxicating  liquors,  we  entertain 
not  the  slightest  doubt.  There  is  no  pretense  defendant  had 
a  license  to  sell  intoxicating  liquors,  and  hence  it  follows,  if 
he  made  any  sales  in  a  less  quantity  than  one  gallon,  or  in 
any  quantity  to  be  drank  on  the  premises,  or  in  any  adjacent 
room  or  place,  such  sales  must  have  been  unlawful. 

Prior  to  the  1st  day  of  July,  1874,  defendant  had  a  bar  in 
a  room  in  the  "Piatt  House,"  where  he  kept  for  sale  the 
usual  stock  of  liquors,  having  a  license  to  keep  a  dram  shop. 
About  that  date,  there  was  organized  what  is  called  the 
"Wheaton  Co-Partnership  Company  No.  One."  The  object 
of  the  company,  as  set  forth  in  the  articles  of  association, 
was,  "to  promote  temperance,  friendship  and  good  feeling  in 
the  community  at  large."  "Any  white  male  citizen,  above 
the  age  of  21  years,  of  steady,  industrious  habits,  sound 
mind  and  memory,  and  good  moral  character,"  could  become 
a  member  of  the  association  on  complying  with  certain  con- 
ditions. The  association,  or  company,  had  as  officers  a  presi- 
dent, vice  president,  secretary  and  treasurer,  whose  duties 
were  all  defined.  The  capital  stock  of  the  company  was  to 
be  $300,  and  was  to  be  invested  in  business,  but  what  that 
business  was,  or  its  character,  is  not  declared,  either  in  the 
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articles  of  association  or  in  the  by-laws.  One  of  the  by-laws 
provides,  "no  partner  shall  give  any  goods  of  the  company 
to  a  minor,  unless  such  minor  is  a  member  of  his  family;" 
and  another,  that  "no  partner  shall  sell  any  of  the  firm 
goods  to  any  person  or  persons  whatever,  either  directly  or 
indirectly."  At  the  time  this  prosecution  was  commenced, 
the  proof  shows  the  association  consisted  of  about  150  mem- 
bers. 

Notwithstanding  it  is  declared  the  object  of  the  association 
is  the  promotion  of  "temperance,  friendship  and  good  feel- 
ing in  the  community  at  large,"  among  its  first  acts,  the 
company  rented  the  room  defendant  had  formerly  occupied, 
purchased  of  him  the  remaining  stock  of  liquors  he  had  on 
hand,  and  set  up  and  opened  a  saloon,  without  having  first 
obtained  a  license  to  keep  a  dram  shop,  and  all  under  the 
management  of  defendant,  with  the  specious  title  of  "  treas- 
urer." 

Bender,  the  secretary  of  the  alleged  company,  was  exam- 
ined as  a  witness  on  the  part  of  the  prosecution,  and  gave  a 
description  of  the  place  and  manner  of  doing  business,  as 
follows:  "There  were  two  front  rooms  in  the  Piatt  House, 
and  that  the  west  one  was  used  for  an  office,  store-room  and 
one  thing  and  another;  that  there  was  a  door  between  the 
two  rooms,  and  a  front  door  opening  south  from  the  west 
room,  and  that  from  the  east  room  there  was  also  a  door 
opening  to  the  south  on  the  street,  which  was  closed  the  lat- 
ter part  of  June  last,  and  had  since  that  time  remained 
closed;  that  a  club,  or  association,  known  as  'The  TVheaton 
Co-Partnership  Company  No.  One/  had  had  control  of  the  east 
room  from  the  1st  day  of  July,  1874;  that  this  club  had  pos- 
session of  this  east  room,  and  that  the  defendant  stayed  there 
most  of  the  time,  and  took  charge  of  it  and  kept  it  in  order 
for  the  club;  that  in  this  room  there  was  a  bar.  the  same 
which  was  there  and  kept  by  the  defendant  before  that  time; 
that  there  was  kept  there  lager  beer,  two  kinds  of  whisky, 
bitters,  wine,  a  beer-cooler  and  glasses,  with  a  lunch,  but  no 
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brandy;  that  the  defendant  had  absolute  control  of  the  east 
room  during  the  night  time,  and  that,  from  the  1st  day  of 
July,  1874,  to  the  4th  day  of  October,  1874,  this  beer  and 
other  liquors  were,  from  time  to  time,  delivered  in  glasses  to 
different  persons  in  this  room;  that  the  liquors  were  often 
replenished  by  defendant;  that  moneys  received  by  defend- 
ant were  by  him  put  in  his  pocket;  that  the  cost,  or  price, 
of  one  glass  of  beer  was  five  cents,  and  five  cents  for  the 
poorer  quality  of  whisky  and  ten  cents  for  the  better  quality, 
ten  cents  a  glass  for  wine,  one  kind  of  cigars  for  five  cents, 
another  kind  ten  cents  each;  that  the  defendant  had  nailed 
up  on  the  bar  a  United  States  government  license  before 
the  1st  day  of  July,  1874,  and  that  it  had  remained  there 
ever  since;  that  the  defendant,  and  also  his  father,  drank 
liquor  there  without  paying  for  it;  that  liquor  was  delivered 
to  boys  under  the  age  of  21  years,  but  persons  living  outside 
the  county  did  not  get  liquors  there." 

Tickets  were  issued  to  persons,  on  becoming  members  of  the 
association,  entitled  "Certificates  of  Co-Partnership  Invest- 
ment in  the  Wheaton  Co-Partnership  Company  No.  One," 
signed  by  the  president  and  secretary,  with  figures  printed 
thereon  from  1  to  20,  both  numbers  inclusive.  Such  tickets 
cost  $1.  Whenever  a  member  wanted  anything  at  the  bar, 
he  presented  his  ticket,  and  it  was  punched,  by  cutting  one 
number  for  a  glass  of  beer,  one  for  a  poor  grade  of  whisky, 
two  for  a  better  grade,  and  two  for  a  glass  of  wine,  and  if  he 
took  a  cigar,  the  ticket  was  punched  in  the  same  manner, 
according  to  the  price  of  the  cigar  selected,  each  number 
representing  five  cents. 

Although  the  business  had  been  carried  on  in  this  way 
from  the  1st  of  July  to  October,  no  distribution  of  profits 
had  been  made  among  the  alleged  members,  nor  had  the 
treasurer  been  called  upon  to  render  any  account.  The  whole 
business  was  transacted  by  defendant.  All  purchases  were 
made  by  him,  he  received  all  moneys  for  tickets,  paid  all 
bills,  and  if  he  kept  any  account  with  the  association,  the 
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proof  fails  to  show  it.  The  proof  is,  "that  moneys  received 
by  defendant  were  by  him  put  in  his  pocket/'  and  no  other 
account  is  given  of  the  receipts. 

Any  person,  it  appears,  could  become  a  member  of  the 
association  simply  by  buying  a  ticket.  The  witness  whose 
testimony  we  have  before  cited,  says,  "that  he  supposed  a 
person  might  join  the  club,  call  for  a  glass  of  beer,  get  it, 
have  his  ticket  punched,  and  then  offer  back  his  ticket  and 
demand  the  balance  of  the  money  paid  in  by  him,  get  it,  and 
cease  to  be  a  member  of  the  club."  It  is  added,  however, 
nothing:  of  the  kind  had  ever  occurred,  but  the  witness  states 
he  had  known  an  instance  of  a  person,  who  was  not  a  mem- 
ber, drinking  beer  that  belonged  to  the  club,  in  the  club- 
room. 

All  this  is  plainly  a  device,  on  the  part  of  defendant  and 
those  who  desire  to  patronize  his  bar,  to  avoid  the  provisions 
of  the  law,  and  to  enable  him  to  sell  intoxicating  liquors  at 
retail,  as  he  had  formerly  done,  without  first  obtaining  a  license 
to  keep  a  dram  shop.  The  purpose  and  object  is  so  trans- 
parent, that  the  subject  need  not  be  seriously  discussed.  The 
whole  thing  is  a  subtle  artifice,  planned  with  a  view  to  avoid 
the  penalties  denounced  against  persons  violating  the  law. 
The  ticket  arrangement  was  simply  paying  in  advance  and 
getting  the  liquors  at  convenient  seasons,  when  desired.  The 
proposition  is  absurd,  that  the  ticket-holders  really  owned 
the  liquors  with  which  the  bar  was  stocked.  Each  party 
bought  tickets,  to  be  used  at  the  bar  when  he  wanted  any- 
thing, and  for  no  other  purpose. 

Should  we  adopt  the  theory  of  the  defense,  that  the  several 
ticket-holders,  or  parties  constituting  the  association,  in  fact 
owned  the  liquors  in  the  saloon,  it  would  make  no  better  case 
for  defendant,  and  a  vastly  worse  one  for  the  parties  asso- 
ciated with  him.  In  that  view,  the  liquors  would  belong  to 
the  company  as  partnership  stock,  and  the  company  would 
have  no  more  rightful  authority  to  sell  to  the  individual 
members,  or  partners,  at  retail,  without  a  license  to  keep  a 
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drain  shop,  than  a  mere  stranger  would  have.  Baying  tickets, 
as  we  have  seen,  was  simply  buying  20  drinks  and  paying  for 
them  in  advance.  Each  one  paid  for  whatever  he  got,  as  he 
would  have  done  had  he  bought  of  a  licensed  seller.  It  is 
preposterous  to  assume  that  a  number  of  persons  may,  with 
impunity,  associate  themselves  together  as  a  firm,  or  volun- 
tary company,  purchase  a  quantity  of  liquors  and  retail  them 
out  to  the  several  members  as  they  would  to  strangers.  Such 
an  enterprize  is  unlawful,  and  all  concerned  would  be  guilty 
of  violating  the  statute.  If  such  a  device  could  be  tolerated, 
it  would  render  all  legislation  on  this  subject  nugatory.  But 
the  alleged  association  is  a  mere  fiction.  It  is  nothing  but 
a  device,  under  the  guise  of  a  co-partnership  company,  adopted 
to  enable  defendant  to  sell  intoxicating  liquors  to  whomso- 
ever might  desire  to  buy  at  his  counter,  and  to  enable  him 
to  do  so  without  taking  out  a  license  for  tbat  purpose,  as  the 
law  requires. 

The  real  object  of  the  parties  engaged  in  the  business  was 
purposely  concealed  in  the  articles  of  association.  Had  it 
been  an  honest  enterprize,  there  would  have  been  nothing  to 
conceal.  It  was  adopted  under  legal  advice,  and  is  obviously 
nothing  but  a  shift,  or  device,  to  evade  the  provisions  of  the 
law,  and  whatever  liquors  were  either  given  away  or  sold  for 
tickets  under  that  arrangement,  come  within  the  definition 
of  "  unlawful  selling."  It  was  a  question  of  fact  whether 
the  association  was  a  mere  shift,  or  device,  to  evade  the  pro- 
visions of  the  law,  and  the  jury  having  found  it  was,  we  see 
no  reason  to  be  dissatisfied  with  the  conclusion  reached. 

The  evidence  so  fully  and  so  clearly  sustains  the  verdict, 
that  we  have  not  deemed  it  necessary  to  remark  upon  the 
instructions.  Any  other  verdict  than  the  one  rendered  would 
have  been  against  the  weight  of  the  evidence. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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American  Merchants'  Union  Express  Co. 

v. 
Horace  H.  Willsie. 

1.  Fraud — title  to  goods  obtained,  not  valid.  A  person  who  obtains 
the  possession  of  goods  by  fraud,  acquires  no  valid  title  to  them,  and  can 
vest  none  in  another  person. 

2.  Goods  were  sent  by  express,  marked  C.  O.  D.,  addressed  to  a  party 
who  was  doing  business  as  a  merchant.  When  notified  of  the  arrival  of 
the  goods,  he  wished  to  get  them  without  paying  the  amount  marked  on 
them  for  collection,  but  was  told  by  the  agent  of  the  express  company 
that  he  had  orders  not  to  deliver  goods  marked  C.  O.  D.  until  the  money 
was  paid.  He  then  represented  to  the  agent  that  he  was  able  to  pay  all 
his  debts  in  an  hour,  and  that  his  check  was  as  good  as  gold,  and  that  it 
would  be  paid  when  due;  and  on  the  strength  of  these  representations, 
which  were  false,  and  known  by  him  to  be  so,  he  induced  the  agent  to 
let  him  have  the  goods  and  take  a  check  for  the  money,  dated  fifteen  days 
ahead,  knowing  that  he  was  then  bankrupt,  and  would  have  no  funds  in 
the  bank  to  pay  the  check:  Held,  that  the  goods  were  obtained  by  fraud, 
and  that  no  title  passed,  and  that  the  compan}'  were  entitled  to  recover 
them  back. 

3.  Where  one  obtains  the  possession  of  property  by  fraud,  it  can  be 
reclaimed  as  against  his  creditors  whose  debts  existed  before  the  goods 
were  obtained  by  him,  and  were  not  created  upon  the  faith  of  the  goods. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  F.  S.  Murphy,  and  Mr.  F.  F.  Cook,  for  the  appellant. 

Messrs.  Williams,  McKp;nzie  &  Calkins,  for  the  appel- 
lee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  replevin,  in  the  Knox  circuit  court,  by  the  Amer- 
ican Merchants'  Union  Express  Company  against  Horace  H. 
Willsie,  for  certain  goods  and  merchandise,  taken  by  him,  as 
a  constable,  on  execution  against  one  John  A.  Marshall  and 
in   favor  of  John   B.   Ellison  &  Sons,   which  execution  was 
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pleaded  by  the  defendant  in  justification  of  the  taking. 
There  was  a  plea,  also,  of  property  in  Ellison,  and  on  these 
issues  were  made  up  and  tried  by  a  jury,  resulting  in  a  ver- 
dict for  defendant.  A  motion  for  a  new  trial  was  denied, 
and  an  appeal  taken  by  the  plaintiff,  who  complains  that  the 
verdict  is  contrary  to  the  law  and  the  evidence,  and  that  the 
jury  were  misdirected. 

The  only  question  of  any  importance  made  on  the  record 
is  this  :  Were  the  goods  obtained  by  Marshall  by  fraud, 
and  as  a  corollary,  if  they  were,  could  a  judgment  creditor  of 
Marshall  acquire  a  lien  on  them  by  the  levy  of  a  fieri  facias? 

The  prominent  facts  are,  that  the  goods  were  sent  by  a 
New  York  mercantile  firm,  directed  to  Marshall,  at  Gales- 
burg,  marked  C.  O.  D. ;  amount  of  package,  six  hundred  and 
ninety-six  dollars  and  forty-six  cents.  The  package  had  been 
in  the  express  office  a  month  or  more,  and  one  George  M, 
McNamare  was  the  agent  in  the  office.  He  and  Marshall  fre- 
quently spoke  about  the  package,  the  latter  expressing  a 
great  desire  to  get  it,  to  supply  his  customers,  he  doing  a 
large  business,  apparently,  as  a  merchant  tailor,  and  there 
were  goods  in  the  package  much  wanted,  to  supply  his  cus- 
tomers. The  agent  declined  putting  them  in  the  possession 
of  Marshall  until  the  amount  due  upon  them  was  paid,  and 
told  Marshall  that  his  positive  instructions  were  not  to  deliver 
C.  O.  D.  packages  without  the  money  was  first  paid.  So  the 
matter  remained  until  about  the  fifth  day  of  November,  1872, 
when,  by  the  representations  of  Marshall  that  his  check  was 
as  good  as  gold,  and  that  he  could  pay  all  his  debts  in  an 
hour,  and  when  his  store  showed  a  full  stock,  and  he  himself 
apparently  in  good  credit,  doing  a  good  business,  the  agent 
was  prevailed  upon  to  suffer  Marshall  to  take  the  goods,  on 
Marshall's  giving  his  check  for  the  amount,  payable  fifteen 
days  thereafter,  on  the  First  National  Bank.  It  was  dated 
fifteen  days  ahead,  on  the  assurance  that  funds  would  be  in 
the  bank  at  that  time  to  meet  it,  and  the  check  was  as  good 
as  gold. 


94  Amer.  M.  Union  Ex.  Co.  v.  "Wit.lsie.     [Sept.  T. 

Opinion  of  the  Court. 

The  proof  is  conclusive,  that  on  the  day  Marshall  made 
this  check  there  was  no  probability,  not  the  slightest,  that  he 
would  have  funds  in  the  bank,  or  anywhere  else,  on  that  day, 
for  on  that  very  day  he  was  more  than  twenty  thousand  dol- 
lars in  debt,  and  executions  out  against  him  for  near  sixteen 
hundred  dollars.  He  was  a  bankrupt  on  that  day,  and  he 
knew  it,  yet,  by  false  affirmations,  which  appearances  seemed 
to  verify,  he  induced  the  agent  to  violate  his  instructions, 
and  which  were  known  to  him,  and  thus  got  possession  of  the 
goods  without  the  payment  of  one  dollar,  and,  at  the  time  he 
got  the  possession,  without  any  prospect  that  his  check  would 
be  paid. 

It  is  urged,  fraud  is  not  to  be  presumed.  There  is  no  ne- 
cessity for  presumption.  Here  are  the  facts  proved,  and  they 
show  the  intent,  which  was  to  get  possession  and  control  of 
this  package  of  goods.  It  may  be  said  the  agent  was  too 
credulous  and  too  confiding.  That  may  be  so,  but  the  sur- 
roundings of  Marshall,  in  possession  of  a  stock  of  goods  and 
in  the  apparent  confidence  of  his  neighbors,  lending  him 
money,  and  no  unfavorable  reports  about  him,  may  be  some 
sort  of  apology  for  this  confidence  and  his  reliance  upon  these 
false  representations.  The  agent  might  have  been  more  vigi- 
lant, and  a  true  business  man  would  have  been.  Still,  that 
consideration  does  not  relieve  the  transaction  from  the  taint 
upon  it. 

The  goods,  then,  having  come  into  the  possession  of  Mar- 
shall by  his  fraud,  he  thereby  acquired  no  valid  title  to  them, 
and  could  vest  none  in  another  person.  This  is  settled  doc- 
trine. These  creditors,  with  their  executions,  were  not  cred- 
itors on  the  faith  of  these  goods,  as  a  fund  out  of  which  their 
claims  were  to  be  paid,  for  they  became  creditors  long  before 
the  goods  came  into  the  possession  of  Marshall,  so  they  are 
in  a  position  no  worse  than  they  were  before  that  occurrence, 
and  have  nothing  of  which  to  complain.  A  title  to  possess 
property  acquired  by  fraud  is  no  valid  title  to  the  property, 
and  none  can  be  conveyed.     No  man  can  confer  upon  another 


1875.]  Amkr.  M.  Union  Ex.  Co.  v.  Willsie.  95 

Opinion  of  the  Court. 

a  better  title  than  he  has  himself.     A  title  acquired  by  fraud- 
ulent means  is  no  title. 

We  do  not  think  the  question  of  fraud  was  fully  presented 
to  the  jury  in  the  instructions  given  on  behalf  of  appellee. 
In  the  first  instruction,  the  fact  of  fraud  is  wholly  ignored, 
and  the  attention  of  the  jury  called  to  previous  transactions 
of  the  agent  with  Marshall,  in  delivering  to  him  goods  marked 
C.  O.  D.  without  first  receiving  payment  therefor.  It  does 
not  appear  in  these  previous  transactions  there  were  any  false 
representations,  but  the  argument  based  on  the  fact  is,  that 
such  acquiescence  by  the  agent  is  the  acquiescence  of  the 
company.  Several  decisions  of  this  court  are  cited,  holding 
that,  under  certain  circumstances,  insurance  companies  will 
be  bound  by  the  acts  of  their  agents,  if  done,  seemingly, 
within  the  scope  of  their  powers,  though  it  may  be  in  the 
absence  of  power.  Those  were  cases  where  the  assured  were 
not  informed  of  the  extent  of  the  authority  conferred  upon 
the  agent.  Here,  the  extent  of  power  and  authority  of  the 
agent  was  known  to  Marshall,  it  having  been  expressly  dis- 
closed to  him,  and  he  knew  the  agent  was  acting  without  any 
authority. 

We  do  not  see  any  ground  on  which  this  judgment  can  be 
sustained,  and  it  must  be  reversed,  and  remanded  with  direc- 
tions to  the  circuit  court  to  award  a  venire  de  novo. 

We  omitted  to  remark  upon  the  error  assigned  upon  the 
amendment  allowed  to  the  execution.  The  omission  of  the 
final  Cis"  in  sons  was  clearly  clerical,  and  it  was  in  further- 
ance of  justice  to  allow  the  amendment,  as  it  could  work  no 
injury  to  the  plaintiff  and  smoothed  a  difficulty  in  the  way 
of  the  defendant. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Feancis  F.  Cole 

V. 

The  Joliet  Opeea  House  Company. 

1.  Pleading — a  plea  of  fraud  in  obtaining  a  subscription  should  state 
the  facts  constituting  the  fraud.  In  a  suit  upon  a  subscription  to  the  capital 
stock  of  a  company,  a  plea  that  "the  company  fraudulently  got  posses- 
sion of  the  subscription  of  said  defendant,  and  that  it  fraudulently  ob- 
tained the  signature  of  the  defendant  to  the  subscription  by  fraudulent 
representations,  and  that  the  company  knowingly  committed  such  fraud- 
ulent acts,"  without  averring  the  facts  constituting  the  fraud,  is  bad  on 
general  demurrer. 

2.  Subscriptions  to  capital  stock — when  payable  in  a  certain  time 
after  call,  subscriber  should  have  notice  of  call  for  that  length  of  time. 
Where,  by  the  terms  of  subscription  to  capital  stock,  it  was  to  be  paid  in 
installments,  within  twenty  days  after  call  hy  the  proper  authorities,  it 
seems  that  a  subscriber  is  entitled  to  twenty  da3Ts'  notice  of  each  call 
before  he  can  be  sued  for  the  installment  clue  under  such  call. 

3.  Evidence— proof  as  to  giving  notice.  In  a  suit  for  a  balance  due  on 
a  subscription  to  the  capital  stock  of  a  company,  which  was  payable 
twenty  days  after  the  subscriber  had  notice  of  the  call  for  it,  the  only 
evidence  that  the  defendant  had  had  the  twenty  days'  notice,  was  the 
testimony  of  the  secretary  of  the  company,  that  "notice  of  the  several 
calls  was  sent  to  the  defendant  in  every  case;  the  notices  were  sent  to 
him  in  every  case;  the  secretary  issued  the  notices  of  calls  of  install- 
ments:" Held,  for  aught  that  appeared  from  this  evidence,  even  if  it 
could  be  inferred  that  the  defendant  received  the  notices,  they  might  have 
been  sent  the  day  before  the  suit  was  brought,  and  that  the  evidence  was 
not  sufficient  to  show  a  cause  of  action. 

Appeae  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Mr.  Thomas  H.  Hutchins,  for  the  appellant. 
Messrs.  Barber  &  Logan,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

At  the  June  term,  1874,  appellee  brought  an  action  in  the 
Will  circuit  court   against  appellant,  to  recover  the  balance 
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of  a  subscription  for  capital  stock  in  the  Joliet  Opera  House 
Company.  The  declaration  contained  two  special  counts,  to 
which  defendant  filed  the  plea  of  the  general  issue,  and  a 
plea  that  the  signature  of  defendant  was  obtained  to  the  sub- 
scription by  fraud  and  circumvention.  To  the  latter  of  these 
pleas  plaintiff  demurred,  and  the  court  sustained  the  demur- 
rer, whereupon  a  trial  was  had  by  the  court  and  a  jury,  under 
the  general  issue,  resulting  in  a  verdict  in  favor  of  plaintiff 
for  $1477.  Defendant  entered  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  judgment  was  entered 
on  the  verdict;  and  defendant  brings  the  record  to  this  court 
on  appeal,  and  assigns  error. 

It  is  first  objected,  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  plea  of  fraud.  It  avers  "  that  the  said  Opera 
House  Company  fraudulently  obtained  the  signature  of  the 
defendant  to  the  subscription  for  stock  in  said  company  by 
fraudulent  representations,  and  that  said  company  got  fraudu- 
lent possession  of  said  subscription  of  the  said  defendant,  and 
that  said  company  knowingly  committed  such  fraudulent  acts." 
The  ground  of  demurrer  urged  against  the  plea  is,  that  it 
fails  to  aver  what  false  and  fraudulent  representations  were 
made,  or  in  what  the  fraud  and  circumvention  consisted.  It 
has  been  held  that  in  a  court  of  law,  fraud  may  be  given  in 
evidence  to  avoid  a  deed,  under  the  plea  of  non  est  factum  ; 
but  it  must  be  a  fraud  that  relates  to  the  giving  of  the  instru- 
ment, as,  if  it  was  misread  to  the  maker,  or  his  signature  was 
obtained  to  an  instrument  he  did  not  intend  to  sign.  Taylor 
v.  King,  6  Munf.  358;  Dorr  v.  Munsell,  13  Johns.  R.  430; 
Franchot  v.  Leach,  5  Cow.  506. 

The  statute  has  likewise  permitted  the  maker  of  a  note  to 
plead  that  it  was  obtained  by  fraud  or  circumvention,  whether 
in  the  hands  of  the  payee  or  an  assignee,  but  the  manner  in 
which  the  plea  is  to  be  framed  is  left  to  be  determined  by 
the  common  law  rules  of  pleading. 

In  Hopkins  v.  Woodward,  75  111.  62,  a  general  plea  of  fraud 
of  this  character  was  held  to  be  bad  on  general  demurrer, 
7— 79th  III. 
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because  it  failed  to  aver  the  facts  constituting  the  fraud.  It, 
then,  follows  that  this  plea  was  bad.  and  the  court  below 
committed  no  error  in  sustaining;  the  demurrer. 

It  is  next  urged,  that  the  evidence  fails  to  show  a  cause  of 
action  when  the  suit  was  brought.  The  subscription  con- 
tained a  clause,  that  persons  subscribing  for  stock  should  pay 
$100  for  each  share  taken,  in  installments  of  not  more  than 
20  per  cent,  as  the  work  progressed,  and  within  twenty  days 
after  call  by  properly  authorized  agents,  for  the  purpose  of 
erecting  the  opera  house.  The  calls  were  all  properly  made, 
and  required  to  be  paid  within  twenty  days  from  the  date  of 
each  of  the  several  calls. 

It  is  urged  that  the  proof  fails  to  show  that  notice  was 
given  to  appellant  twenty  days  after  each  call  was  made,  and 
the  same  time  before  suit  was  brought,  and  hence  there  is 
nothing  to  show  that  appellee  was  entitled  to  sue  when  it 
did.  All  parties  seem  to  concede  that  appellant  was  not 
bound  to  pay  until  he  had  twenty  days'  notice  that  the  sev- 
eral calls  had  been  made,  and  appellee,  in  pursuance  to  this 
requirement,  proved  by  the  secretary  of  the  company  that 
he  gave  notice  to  appellant.  He  testified  that  "  notice  of  the 
several  calls  was  sent  to  defendant  in  every  case;  the  notices 
were  sent  to  him  in  every  case;  the  secretary  issued  the 
notices  of  the  calls  of  installments."  This  is  all  the  evi- 
dence we  find  in  reference  to  giving  notice  of  the  several 
calls;  and  what  the  witness  says  does  not,  in  the  slightest 
degree,  indicate  when,  or  for  what  length  of  time,  the  notices 
were  given.  For  aught  that  appears,  the  secretary  may  have 
sent  appellant  a  notice  of  each  call  less  than  twenty  days  be- 
fore the  suit  was  brought.  Even  if  he  had  sent  the  notices 
but  the  day  previous,  his  testimony  would  be  literally  true; 
and  appellant,  being  entitled  by  his  contract  to  twenty  days' 
notice  before  he  could  be  called  upon  for  payment,  appellee 
should  have  proved  that  the  notice  had  been  given  for  at  least 
that  length  of  time.  From  the  testimony,  even  if  it  can  be  in- 
ferred that  appellant  received  the  notices,  the  language  of  the 
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witness  would  have  to  be  tortured  beyond  its  meaning*  to  hold 
that  he  stated  that  appellant  had  received  twenty  days'  notice 
before  the  suit  was  brought.  It  will  bear  no  such  construc- 
tion, nor  can  any  such  inference  be  reasonably  drawn  from 
the  language. 

For  the  want  of  the  necessary  proof  of  notice  in  time,  the 
court  below  should  have  granted  a  new  trial,  and  for  that 
error  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


In  the  matter  of  the  Will  of  Esther  R.  Tuller, 
Deceased. 

1.  Will — potcer  of  married  woman  to  make.  Under  the  statute  of  1845, 
a  married  woman  had  power  to  dispose  of  her  separate  estate,  as  distin- 
guished from  her  property  generally;  and  since  the  passage  of  the  act  of 
1861,  entitled  "An  act  to  protect  married  women  in  their  separate  prop- 
erty," which  makes  all  the  property  of  a  married  woman  her  separate 
estate,  she  has  power  to  dispose  of  all  her  property  by  will,  the  same  as 
an}'-  other  person. 

2.  Same — of  feme  sole,  not  revoked  by  marriage.  The  reason  why  mar- 
riage revoked  a  will  of  a  feme  sole  at  common  law  being,  that  a  will  is, 
in  its  nature,  ambulatoiy,  and  a  married  woman  having  no  power  to  make 
a  will,  her  marriage  would  destroy  its  ambulatory  character,  does  not  ex- 
ist since  the  passage  of  the  act  of  1861,  making  all  her  property  her  sep- 
arate estate,  which,  by  the  act  of  1845,  she  has  power  to  dispose  of  by 
will;  and  the  further  reason  given,  that  marriage  of  a  feme  sole  is  such  an 
entire  change  in  her  condition  and  relations  that  it  works  a  revocation  of 
her  will,  equally  fails,  as,  since  the  act  of  1861,  her  marriage  works  no 
essential  change  in  her  condition  and  relations  as  respects  her  property. 
It  therefore  follows  that,  since  the  act  of  1861,  the  will  of  a,  feme  sole  is 
not  revoked  by  marriage,  the  reason  of  the  rule  no  longer  existing,  and 
in  this  respect  her  will  stands  on  the  same  footing  with  the  will  of  a  man. 

3.  Where  a  widow,  who  had  three  children,  executed  a  will  in  1869, 
and  afterwards,  and  during  the  same  year,  married,  and,  in  1874,  died, 
having  made  no  other  will,  and  having  had  no  children  by  her  last  mar- 
riage, leaving  her  three  children  by  her  first  marriage  surviving  her,  it 
was  held,  that  there  was  no  revocation  of  her  will  by  her  marriage. 
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giving  power  to  dispose  of  the  latter  b)T  will,  but  not  of  the 
former.  The  strict  rules  of  the  old  common  law,  as  is  well 
known,  would  not  permit  the  wife  to  take  or  enjoy  any  real 
or  personal  estate  separate  from  or  independent  of  her  hus- 
band. But  courts  of  equity  have  admitted  the  doctrine  that 
a  married  woman  is  capable  of  taking  real  and  personal  estate 
to  her  own  separate  and  exclusive  use;  and  whenever  real  or 
personal  property  is  given  or  devised  or  settled  upon  a  mar- 
ried woman  for  her  separate  aiid  exclusive  use,  her  interest  will 
be  protected  in  equity  against  the  marital  rights  and  claims 
of  her  husband  and  of  his  creditors.  The  separate  estate  of 
a  married  woman  was  a  creature  of  equity  at  the  time  of  the 
passage  of  the  statute  of  1845. 

By  the  statute  of  1861,  entitled  "An  act  to  protect  married 
women  in  their  separate  property,"  all  the  property  of  a  mar- 
ried woman  is  made  her  sole  and  separate  property,  and  is 
thereby  made  as  fully  her  separate  estate  as  any  separate 
estate  which  she  could  in  any  way  have  had  at  the  date  of  the 
passage  of  the  act  of  1845,  and  after,  except  that  the  statute 
of  1861  gives  no  power  of  disposing  of  her  estate.  Such 
being  the  case,  then,  that,  under  the  statute  of  1861,  all  of 
the  property  of  a  married  woman  is  made  her  separate  estate, 
we  know  no  sufficient  reason  why,  since  the  act  of  1861,  the 
statute  of  1845,  giving  to  married  women  the  power  to  dis- 
pose of  their  separate  estate  by  will,  should  not  have  opera- 
tive effect  in  respect  to  all  of  a  married  woman's  property, 
and  be  construed  as  enabling  her  to  dispose  of  all  her  prop- 
erty by  will  in  the  same  manner  as  other  persons.  The  rea- 
son, then,  for  holding  the  will  of  a  feme  sole  to  be  revoked  by 
marriage,  would  no  longer  exist,  as  the  marriage  would  not 
destroy  the  ambulatory  nature  of  the  will,  but  still  leave  it 
subject  to  the  wife's  control. 

The  further  reason  given,  that  the  marriage  of  a  feme  sole 
is  such  an  entire  change  in  her  condition  and  relations  that 
it  is  generally  held  to  work  a  revocation  of  her  will,  (1  Red- 
field  on  Wills,  292;)  equally  fails,  as,  since  the  act  of  1861, 
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her  marriage  works  no  essential  change  in  her  conditions  and 
relations  as  respects  her  property.  We  are  of  opinion,  then, 
that,  since  the  act  of  1861,  the  will  of  a  feme  sole  is  not  re- 
voked by  marriage,  the  reason  of  the  rule  no  longer  existing. 
Her  will,  then,  in  this  respect,  must  be  regarded  as  standing 
upon  the  same  footing  with  the  will  of  a  man.  As  respects 
his  will,  marriage  is  not  a  revocation  of  it,  but  marriage  and 
the  birth  of  a  child  are  an  implied  revocation  of  a  will  pre- 
viously made.  Such  was  recognized  by  this  court  to  be  the  rule 
in  Tyler  v.  Tyler,  19  111.  151,  and  the  authorities  there  referred 
to.  But  it  was  there  held  that,  under  our  statute  making  the 
wife  heir  to  the  husband,  and  the  husband  heir  to  the  wife, 
where  there  is  no  child  or  descendant  of  a  child,  marriage  is, 
in  the  absence  of  facts  showing  an  intention  to  die  testate 
arising  subsequent  to  the  marriage,  a  revocation  of  a  will  of 
the  husband,  made  prior  to  the  marriage,  disposing  of  his 
entire  estate  without  making  provision  in  contemplation  of 
the  relations  arising  out  of  the  marriage. 

It  is  insisted  that  the  present  case  falls  within  that  decision, 
and  is  controlled  thereby. 

The  facts  of  that  case  were,  that  Stephen  H.  Tyler  and  the 
complainant  in  the  suit  intermarried  in  this  State  in  1842, 
and  here  lived  as  husband  and  wife  until  his  death,  in  1855; 
that  he  died,  never  having  had  a  child,  and  leaving  a  con- 
siderable estate  in  this  State;  and  that  the  defendants  claimed 
his  estate  under  a  will  executed  in  the  State  of  Connecticut, 
where  Tyler  then  lived,  in  1834;  which  will  devised  his 
entire  estate  to  his  blood  relatives.  Under  such  circum- 
stances, in  view  of  our  Statute  of  Descents,  providing  that, 
when  there  shall  be  a  widow,  and  no  child  or  descendant  of 
a  child  of  the  intestate,  then  the  one-half  of  the  real  estate, 
and  the  whole  of  the  personal  estate,  shall  go  to  such  widow, 
it  was  held,  that  the  marriage  was  a  revocation  of  the  will. 

The  reason  of  the  rule  of  the  English  courts,  that  mar- 
riage and  the  birth  of  a  child  were,  but  that  marriage  alone 
was  not,  a  revocation  of  a  will,  was  recognized   to  be,  that, 


104  In  re.  Esther  E.  Tuller,  Deceased.     [Sept.  T. 

Opinion  of  the  Court. 

by  the  law  of  descents  there,  the  child  may  inherit  the 
parents'  estate,  but  that  the  wife  and  husband  could  not  in- 
herit from  each  other.  But  that,  as  under  our  law,  the  wife 
and  husband  may  inherit  from  each  other  the  one-half  of 
each  other's  lands,  in  case  there  be  no  child  or  lineal  descend- 
ant, the  reason  of  the  common  law  rule  would  require  that 
marriage  alone  would  revoke  a  will,  and  the  rule  was  made 
to  conform  to  the  reason  of  it.  and  it  was  held,  that  marriage 
alone  worked  a  revocation  of  the  will.  In  that  case  there 
was  no  child  of  the  marriage,  and  from  the  instant  of  the 
marriage,  upon  the  death  of  the  husband  without  a  will,  one- 
half  of  his  real  estate,  and  all  his  personal  estate,  would  have 
gone  to  the  widow. 

In  the  present  case,  the  testatrix,  at  the  time  of  the  making 
of  her  will,  and  up  to  the  time  of  her  death,  and  since,  had 
three  children  living.  Had  she  died  at  any  time  during  the 
existence  of  her  marriage,  all  her  property,  in  the  absence  of 
a  will,  would  have  gone  to  these  children,  and  none  of  it  to 
her  husband.  Where  is  the  reason,  then,  to  require,  in  such 
a  case  as  this,  that  marriage  alone  should  revoke  the  will? 

Under  the  laws  of  this  State,  in  force  when  the  will  was 
made,  and  since,  Hosmer,  the  husband,  could  have  taken 
nothing,  if  there  had  been  no  will.  The  property  disposed 
of  by  the  will  was  the  separate  estate  of  the  testatrix,  No 
estate  by  the  curtesy  ever  became  initiate.  The  marriage  did 
not  vest  in  the  husband  the  personal  property  of  the  wife, 
nor  any  right  to  the  rents  and  profits  of  the  real  estate,  and 
as  his  wife  had  children  of  her  own  by  her  first  husband,  to 
inherit,  he,  Hosmer,  could  take  nothing  as  her  heir  at  her 
death. 

The  sole  effect  of  the  revocation  would  be,  to  let  others  in- 
herit her  property  whom  the  testatrix  had  in  her  mind  when 
she  made  her  will,  and  purposed  should  not  take  her  estate. 
To  set  aside  the  will  would  be  to  thwart  the  solemnly  declared 
intention  of  the  testatrix,  and  that,  without  benefit  to  the 
object  of  the   marriage  relation,  on  whose  account,  as  a  new 
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object  of  duty  to  be  provided  for,  the  revocation  of  the  will 
would  be  brought  about. 

The  revocation  of  a  will  which  arises  from  subsequent  mar- 
riage aud  birth  of  a  child,  is  an  implied  or  presumptive  rev- 
ocation. It  is  founded  upon  the  reasonable  presumption  of 
an  alteration  of  the  testator's  mind,  arising  from  circum- 
stances since  the  making  of  the  will,  producing  a  change  in 
his  previous  obligations  and  duties.     4  Kent's  Comm.  521. 

Under  the  general  rule,  the  circumstance  of  marriage  alone 
did  not  lay  the  foundation  of  a  presumed  alteration  of  the 
testator's  intention,  but  it  was  marriage  and  the  birth  of  a 
child,  and  both  must  have  concurred,  in  order  to  raise  an 
implied  revocation  of  a  will.  Brush  v.  Wilkins,  4  Johns.  Ch. 
506. 

There  was  a  qualification  of  the  general  rule  upon  this  sub- 
ject, made  in  the  case  of  Sheath  v.  York,  1  Vesey  &  Beam.  390, 
which  bears  strongly  upon  the  present  case.  A  widower, 
having  a  son  and  two  daughters,  devised  his  estate,  real  and 
personal,  and  then  married  and  had  a  daughter.  The  Ecclesi- 
astical Court  held  the  will  to  be  revoked  as  to  the  personal 
estate,  but  Sir  Wm.  Grant  thought  that  there  was  no  ground 
to  presume  the  will  revoked  as  to  the  real  estate,  upon  any 
implied  condition  annexed  to  it,  or  upon  any  presumed  change 
of  intention,  where  the  testator  had  already  an  heir  apparent, 
and  the  revocation  would  be  of  no  use  to  the  subsequent 
child,  who  could  not  take  the  land.  It  might  be  revoked  as 
to  the  personal  estate,  for  that  lets  in  the  subsequent  child  ; 
but  he  held,  that  it  was  not,  in  such  case,  revoked  as  to  the 
land. 

The  principle  of  that  decision  seems  to  meet  precisely  the 
question  now  under  consideration,  and  to  require  a  qualifica- 
tion of  the  general  rule  laid  down  in  Tyler  v.  Tyler,  supra, 
that,  under  our  Statute  of  Descents,  a  subsequent  marriage 
is  a  revocation  of  a  will,  and  to  exclude  the  application  of 
the  rule  to  the  facts  of  the  present  case,  for  the  reason  that 
there  is  no  ground  to  presume  the  will  revoked  upon  any  pre- 
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sumed  change  of  intention,  inasmuch  as  the  testatrix  had.  at 
the  time  of  the  making  of  the  will,  and  ever  after,  three 
children,  and,  as  was  said  in  Sheath  v.  York,  supra,  the  revo- 
cation would  be  of  no  use  to  the  subsequent  husband,  as  he 
could  not  take  the  property. 

But  it  is  said  that  it  does  not  matter  whether  the  husband 
or  wife  do  actually  become  heir  to  the  other  or  not;  that  it 
is  enough  that  the  marriage  creates  the  possibility  of  such  a 
result.  But  that  is  not  the  principle  which  governs.  If  it 
were,  then,  under  the  common  law  rule  upon  the  subject, 
marriage  alone  would  work  a  revocation,  as,  upon  a  mar- 
riage, there  would  exist  the  possibility  of  the  birth  of  a 
child  ;  and  in  the  case  cited,  of  Sheath  v.  York,  there  was  a 
possibility  of  the  daughter  of  the  subsequent  marriage  be- 
coming an  heir  by  the  death  of  the  son  of  the  former  mar- 
riage. It  is  supposed,  in  the  argument,  to  be  like  the  case 
of  a  child  born  after  a  subsequent  marriage,  where  it 
does  not  matter  whether  it  survives  the  parent  or  not;  and  it 
is  said  that  there  the  birth  of  the  issue,  and  the  mere  possi- 
bility of  its  becoming  an  heir  by 'surviving  its  parent,  at 
once  revokes  the  will. 

It  is  the  occurrence  of  new  social  relations  and  moral  du- 
ties arising  by  marriage  and  the  birth  of  issue,  raising  a  pre- 
sumption of  a  change  of  intention  in  the  testator,  which 
impliedly  revokes  a  previous  will,  and  the  revocation  so  made 
by  the  occurrence  of  those  events  is  once  for  all,  and  the  will 
is  not  restored  on  the  subsequent  death  of  the  issue  contrib- 
uting to  produce  the  revocation,  during  the  life  of  the  tes- 
tator. 

But  under  the  state  of  facts  in  this  case,  there  has  been  no 
actual  occurrence  of  the  circumstances  to  afford  ground  of  a 
presumed  intention  to  revoke  the  will,  but  only  a  possibility 
of  such  occurrence  taking  place. 

It  is  finally  insisted,  that  there  is  here  a  statutory  revoca- 
tion of  the  will  by  force  of  the  statute  of  1872,  Laws  1871-2, 
p.  355,  in  force  July  1, 1872,  that  "a  marriage  shall  be  deemed 
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a  revocation  of  a  prior  will;"  that,  as  the  will  did  not  take 
effect,  nor  were  any  rights  acquired  under  it,  until  the  testa- 
trix's death,  its  validity  depends  upon  the  law  as  it  then 
stood  at  the  time  of  her  death:  that  the  statute,  though 
passed  after  the  making  of  the  will,  takes  effect  upon  it  pre- 
cisely as  though  the  law  had  been  passed  before  its  execution. 

The  question  is  not  so  much  whether  the  statute  affects 
rights  vested  before  its  passage,  as,  what  was  the  intention  of 
the  legislature.  A  law  is  a  rule  of  civil  conduct,  and  the 
principle  is,  that  it  is  a  rule  for  the  regulation  of  future  con- 
duct. It  is,  in  the  general,  true,  that  no  statute  is  to  have  a 
restrospect  beyond  the  time  of  its  commencement;  for  the 
rule  and  law  of  parliament  is,  that  7iova  eonstitutio  Juturis 
formam  debet  imponere,  non  prceteritis.  4  Bac.  Abr.  636,  Statute 
(C.) 

It  is  the  doctrine  applicable  to  all  laws,  that,  generally, 
they  are  to  be  considered  as  prospective,  and  not  to  prejudice 
or  affect  the  past  transactions  of  the  citizen.  Not  that  the 
legislature  can  not.  in  some  cases,  make  laws  with  a  retro- 
spective  operation,  but  that  it  is  not  to  be  supposed  they  so 
intended,  unless  that  intention  has  been  manifested  by  the 
most  clear  and  unequivocal  expressions.  Garret  v.  Wiggins, 
1  Scam.  335;  Bruce  v.  Schuyler,  4  Gilm.  221;  Thompson  v. 
Alexander,  11  111.  54;  Marsh  v.  Chesnut,  14  id.  223;  Batcher 
v.  Toledo,  Wabash  and  Western  J?  ail  way  Co.  62  id.  477;  Whit- 
man v.  Hapgood  et  al.  10  Mass.  447;  Somerset  v.  Dighton,  12 
Mass.  383;  Dash  v.  Van  Kleeh,  7  Johns.  477  ;  Sedgwick  on 
Stat.  &  Const.  Law,  190-1  et  seq. 

This  law  of  1872  is  not  retrospective  in  terms  ;  there  is  no 
indication  of  the  legislative  intention  that  it  should  be  retro- 
active, and  we  must  regard  the  intention  to  have  been  that  it 
should  have  only  a  prospective,  and  not  a  retrospective,  oper- 
ation. 

We  are  of  opinion,  then,  that  the  enactment  which  went  in 
force  July  1,  1872,  that  "a  marriage  shall  be  deemed  a  revo- 
cation  of  a  prior  will,"  was  prospective   in  effect,  and  had 
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reference  only  to  marriages  which  should  take  place  there- 
after, and  did  not  apply  to  marriages  which  had  been  had 
prior  to  the  passage  of  the  act,  and  that  it  is  without  effect 
upon  this  will  of  Mrs.  Tuller. 

Our  conclusion  is.  that  the  court  below  erred  in  reversing; 
the  order  of  the  county  court,  instead  of  affirming  the  same, 
and  that  the  judgment  of  the  circuit  court  should  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Thomas  C.  Hartshorn 

v. 

John   L.  Dawson. 

1.  Ejectment — claiming  title  from  a  common  source.  The  attorney 
of  the  plaintiff  in  an  ejectment  suit  stated,  under  oath,  that  he  was 
acquainted  with  the  title  to  the  land  in  controversy,  as  it  appeared 
of  record;  that  both  plaintiff  and  defendant  claimed  title  from  the  same 
common  source,  stating  what  it  was;  and  that  he  also  knew  this  from 
conversation  with  the  parties,  and,  on  cross-examination,  said  that  his 
only  knowledge  was  derived  from  the  records  and  what  the  defendant  said 
when  he  purchased ;  that  he  had  held  no  recent  conversation  with  him 
on  the  subject,  and  did  not  knowr  what  he  might  then  claim:  Held,  that 
in  the  absence  of  any  statement  on  oath  that  the  defendant  claimed 
under  another  or  different  source  of  title,  this  statement  was  sufficient  to 
entitle  the  plaintiff  to  show  title  from  such  common  source. 

2.  A  party  purchasing  a  particular  claim  to  property,  and  placing  a 
deed  therefor  on  record,  is  presumed  to  claim  in  accordance  with  that 
purchase  and  deed;  and  in  the  absence  of  evidence  of  another  or  differ- 
ent claim,  another  person  acquainted  with  such  purchase  and  the  con- 
tents of  such  deed,  may  well  swear  that  he  knows  the  nature  of  his  claim. 

3.  Acknowledgment — supplying  words  to  fill  llaiiks  in  a  certificate. 
Whilst  it  is  true  that  the  court  can  not  supply  words  to  fill  a  blank  in  a  cer- 
tificate of  acknowledgment  to  sustain  a  deed,  the  converse  of  that  doctrine, 
which  is  just  as  unquestionable  law,  prohibits  the  supplying  of  words  to 
fill  the  blank  to  defeat  the  deed. 

4.  Same — sufficiency.  In  this,case,  the  certificate  of  the  officer  taking 
the  acknowledgment  of  the  deed  was,  "that  on  this  day  personally  ap- 
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peared  before  me  A.  P.  Henkins  and  Elizabeth  Henkins,  his  wife,  whose 
names  appear  subscribed  to  the  foregoing  deed  of  conveyance  as  having 

executed  the  same,  who personally  known  to  me  to  be  the  real  persons 

who,  and  in  whose  name  the  acknowledgment  is  proposed  to  be  made,  and 
acknowledged  the  execution  thereof  as  their  voluntary  act  and  deed,  and 
for  the  uses  and  purposes  therein  expressed:"  Held,  that  the  certificate 
was  in  substance  sufficient,  and  the  deed  was  properly  admitted  in  evi- 
dence. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

f  Mr.  L.  E.  Payson,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  appeal  is  prosecuted  to  reverse  a  judgment  of  the  court 
below,  in  ejectment,  in  an  action  brought  by  appellee  against 
appellant  and  one  John  Breese,  for  certain  lands  in  Living- 
ston county. 

The  first  objection  taken  to  the  proceedings  in  the  court 
below  is,  that  appellee  was  permitted  to  show  title  from  what 
was  claimed  by  him  to  be  a  common  source  with  the  defend- 
ants, without  having  first  shown  by  sufficient  evidence  that  he 
and  they  claimed  title  through  a  common  source. 

The  25th  section  of  chapter  45,  entitled  Ejectment,  Revised 
Statutes  of  1874,  p.  445,  is:  "If  the  plaintiff,  or  his  agent 
or  attorney,  will  state  on  oath,  upon  the  trial,  that  he  claims 
title  through  a  common  source  with  the  defendant,  it  shall 
be  sufficient  for  him  to  show  title  from  such  common  source, 
unless  the  defendant,  or  his  agent  or  attorney,  will  deny,  on 
oath,  that  he  claims  title  through  such  source,  or  will  swear 
that  he  claims  title  through  some  other  source." 

On  the  trial,  S.  S.  Lawrence,  being  sworn,  stated  he  was 
attorney  for  the  plaintiff;  that  he  was  acquainted  with 
the  title  to  the  lands  in  controversy,  as  it  appeared  of  record; 
that  both  plaintiff  and  defendants  claimed  title  from  the 
same  common  source,  stating  what  it  was;  and  that  he  also 
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knew  this  from  conversation  with  the  parties.  On  being 
cross-examined,  he  stated  his  only  knowledge  was  derived 
from  the  records,  and  what  appellant  said  when  he  purchased  ; 
that  he  had  held  no  recent  conversation  with  him  on  the  sub- 
ject, and  did  not  know  what  he  might  then  claim. 

We  are  of  opinion  this  was  sufficient.  The  section  must 
have  a  reasonable  construction,  and  it  can  not  be  required 
that  a  party,  to  avail  of  its  benefit,  must  be  able  to  positively 
state  that  he  knows  the  secret  thoughts  of  his  adversary  at 
the  time  he  makes  the  oath.  A  party  purchasing  a  particu- 
lar claim  to  property,  and  placing  a  deed  therefor  on  record, 
is  presumed  to  claim  in  accordance  with  that  purchase  and 
deed  ;  and  in  the  absence  of  evidence  of  any  other  or  differ- 
ent claim,  another  person,  acquainted  with  such  purchase 
and  the  contents  of  such  deed,  might  well  swear  that  he 
knew  the  nature  of  his  claim. 

If  appellant,  in  fact,  claimed  under  another  or  different 
source  of  title,  it  was  only  necessary  that  he  should  have  so 
stated  on  oath,  when  appellee  would  have  been  compelled  to 
go  behind  that  source  of  title.  Not  having  done  so,  he  has  no 
cause  to  complain  that  appellee  was  permitted  to  commence 
with  his  evidence  where  he  did. 

The  only  other  objection  insisted  on  is,  that  the  court  im- 
properly permitted  the  deed  from  A.  P.  Henkins  and  wife  to 
appellee,  bearing  date  June  10,  1871,  to  be  read  in  evidence, 
because  of  the  insufficiency  of  the  certificate  of  acknowledg- 
ment. 

So  much  of  the  certificate  as  is  necessary  to  comprehend 
the  objection  is  as  follows : 

"  State  of  Illinois,  V 

Stark  County.  j  '  I,  Harmon  Phenix,  police  magis- 
trate for  the  town  of  Bradford,  in  said  county,  do  hereby 
certify  that  on  this  day  personally  appeared  before  me  A.  P. 
Henkins  and  Elizabeth  Henkins,  his  wife,  whose  names  ap- 
pear subscribed  to  the  foregoing  deed  of  conveyance  as  hav- 
ing executed  the  same,  who personally  known  to  me 
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to  be  the  real  persons  who,  and  in  whose  name  the  acknowl- 
edgment is  proposed  to  be  made,  and  acknowledged  the  exe- 
cution thereof  as  their  voluntary  act  and  deed,  and  for  the 
uses  and  purposes  therein  expressed/' 

The  supposed  defect  in  the  certificate  is  in  the  omission  of 
the  verb  "  are"  after  the  relative  "  who,"  and  this  is  claimed 
on  the  authority  of  Tally  v.  Davis,  30  111.  103.  In  that  case 
the  word  (<  known  "  was  omitted,  and  it  was  held  the  omis- 
sion was  fatal.  The  reason  was  that  it  was  necessary  that 
the  certificate  should  show  that  the  person  acknowledging 
the  deed  was  known  to  the  officer  taking  the  acknowledg- 
ment, and  the  court  was  not  authorized  to  presume  that  sub- 
stantial requirements  of  the  statute  had  been  complied  with, 
any  further  than  the  certificate  affirmatively  showed.  But  is 
the  omission  here  material  ?  Suppose  the  word  ii  who,"  as 
well  as  the  word  lt  are,"  had  been  omitted  ;  would  it  not,  in 
that  event,  have  been  just  as  plain  that  A.  P.  Henkins  and 
Elizabeth  Henkins,  his  wife,  were  personally  known  to  the 
officer  taking  the  acknowledgment,  as  if  those  words  had 
been  used  ?  The  reading  then  would  have  been  :  "  I  do 
hereby  certify,  that  on  this  day  personally  appeared  before 
me  A.  P.  Henkins  and  Elizabeth  Henkins,  his  wife,  whose 
names  appear  subscribed  to  the  foregoing  deed  of  convey- 
ance as  having  executed  the  same,  personally  known  to  me 
to  be  the  real  persons,"  etc.  This  form  is  in  common  use, 
and  is  unquestionably  sufficient.  It  is  not  possible  that  any 
one  with  a  reasonable  acquaintance  with  the  language,  read- 
ing such  a  certificate,  could  doubt  whether  the  person  ac- 
knowledging the  instrument  was  known  to  the  officer  taking 
the  acknowledgment  to  be  the  person  he  professed  to  be. 
Why,  then,  shall  we  say  the  mere  addition  of  the  word  "wh.o," 
still  omitting  the  word  "  are,"  makes  the  certificate  less  per- 
fect? The  meaning  is  still  no  less  obvious.  It  is  clear  that 
"who"  relates,  for  its  antecedent,  to  A.  P.  Henkins  and 
Elizabeth  Henkins,  his  wife;  and,  awkward  and  ungrammat- 
ioal  as  is  the  sentence  without  supplying  "  are  "  between  the 
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words  "  who  "  and  "  known/'  it  is  equally  clear  that  the  per- 
sons "  personally  known,"  etc.,  are  those  who  are  represented 
by  the  word  "who."  In  other  words,  the  certificate  shows  that 
some  persons  were  personally  known  to  the  officer  taking  the 
acknowledgment;  those  persons  are  represented  by  the  relative 
"  who,7'  and  it  can,  from  the  connection  in  which  it  occurs, 
represent  none  others  than  A.  P.  Henkins  and  Elizabeth 
Henkins,  his  wife.  Hence,  upon  the  doctrine  contended  for 
by  appellant,  that  we  can  not  supply  words  to  fill  the  blank 
to  sustain  the  deed,  the  certificate  is  sufficient ;  for  the  con- 
verse of  that  doctrine,  which  is  just  as  unobjectionable  law, 
prohibits  us  from  supplying  words  to  fill  the  blank  to  defeat 
it.  Assuming  the  certificate  as  it  is,  to  be  just  what  it  was 
intended  it  should  be  by  the  officer  making  it,  and  giving  a 
rational  interpretation  to  his  language,  it  is,  in  substance, 
sufficient,  and  the  court  did  not  err  in  admitting  the  deed  in 
evidence.  Breese  does  not  appeal,  and  whether,  therefore, 
the  rulings  of  the  court  below  are  proper,  so  far  as  they  af- 
fected him,  it  is  unnecessary  to  inquire.  He  alone  is  author- 
ized to  question  them. 

We  see  no  cause  to  disturb   the  judgment  below,  and  it  is 
therefore  affirmed. 

Judgment  affirmed. 


The  Peru  Coal  Company 

v. 

George  G.  Merrick:. 

1.  Change  of  venue— jurisdiction  of  court  to  hear  and  determine  mo- 
tions. The  statute  allows  the  court  to  hear  and  determine  applications 
for  changes  of  venue  at  any  time  when  in  session,  and  it  matters  not 
whether  the  court  is  engaged  in  the  criminal,  the  law  or  the  chancery 
docket,  it  may  grant  or  refuse  such  order. 

2.  Where  the  act  of  the  legislature  under  which  a  term  of  the  circuit 
court  was  held,  provided  that  the  nrst  two  weeks  of  the  term  should  be 
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devoted  to  chancery  business,  the  court  had  jurisdiction,  during  the  first 
two  weeks  so  set  apart  to  chancery  business,  to  hear  and  determine  an 
application  for  a  change  of  venue  in  an  action  at  law. 

3.  Continuance- second  application  for,  at  the  same  term,  not  based 
upon  new  cause,  will  not  be  considered.  It  has  never  been  the  practice  in 
this  State  for  the  court  to  entertain  a  second  application  for  a  continu- 
ance  at  the  same  term,  unless  the  second  application  is  based  upon  facts 
that  have  arisen  after  the  first  motion  was  overruled,  and  where  a  second 
application  is  made  upon  substantially  the  same  -rounds  as  the  first  it 
should  be  overruled,  although  the  facts  stated  in  the  affidavit  are  suffi- 
cient to  authorize  a  continuance.* 

4.  Evidence-™  to  transactions  of  plaintiff,  in  which  defendant  is  not 
a  party  and  in  no  way  concerned.  In  a  suit  by  an  individual,  a-ainst  a 
corporation,  for  money  alleged  to  be  due  from  the  defendant  to  the 
plaintiff,  the  defendant  sought  to  prove  that,  before  the  organization  of 
the  corporation  defendant,  a  contract  was  entered  into  between  the 
plaintiff  and  his  brother  that  they  would  advance  equal  amounts  for  the 
purchase  of  property  and  carrying  on  the  business  of  the  corporation- 
that  they  would  purchase  and  hold  stock  in  the  corporation  in  equal 
amounts;  that,  if  one  advanced  more  than  the  other,  the  one  advancing 
the  lesser  sum  should  pay  to  the  other  such  sum  as  would  make  their 
advances  equal,  and  that  the  money  sued  for  was  advances  made  by  the 
plaintiff  in  pursuance  of  this  agreement:  Held,  that  the  corporation  was 
not  a  party  to  this  agreement,  and  had  no  concern  with  it;  that  the  court 
could  look  alone  to  the  kgal  liability  of  the  corporation,  without  regard 
to  the  equities  between  the  plaintiff  and  his  brother,  and  that  the  evidence 
was  properly  excluded. 

5.  Same— draft  claimed  to  ham  been  paid  by  plaintiff  for  use  of  defend- 
ant, proper,  in  connection  with  his  testimony.  Where  the  plaintiff  in  a 
suit  against  an  incorporated  company  for  money  alleged  to  be  due  him 
upon  account,  testified  to  the  payment  by  him,  out  of  his  own  funds  of  a 
draft  drawn  on  him  by  one  who,  at  the  time,  was  the  president  of  the 
company,  for  the  purpose  oftpaying  a  debt  of  the  company,  it  was  proper 
to  permit  the  draft  to  be  read  in  evidence  in  connection  with  such  testi 
mony. 

6.  Same— rebutting  evidence  on  cross-examination.  Although  the  books 
of  a  defendant  may  be  proper  and  competent  evidence  for  the  purpose  of 
rebutting  the  testimony  of  the  plaintiff,  if  offered  at  the  proper  time,  they 
can  not  be  given  in  evidence,  on  the  cross-examination  of  the  plaintiff 
as  a  part  of  such  cross-examination,  and,  if  so  offered  in  evidence,  it  is 
proper  to  exclude  them. 


*See,  also,  Stockley,  Admr.  v.  Goodwin,  78  111.  127. 
8— 79th  III. 
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7.  Cross-examination.  Where  the  question  in  issue,  in  a  suit  by  an 
individual  plaintiff  against  a  corporation  defendant,  was,  whether  the 
defendant  was  indebted  to  the  plaintiff  upon  the  account  sued  on^  and  if 
so,  in  what  amount,  the  court  properly  refused  to  permit  the  defendant, 
on  cross-examination  of  the  plaintiff,  to  inquire  what  amount  of  stock  he 
owned  in  the  corporation  defendant  at  the  time  of  the  conve}rance  of  cer- 
tain property  to  it  by  the  plaintiff  and  his  brother. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall-  county; 
the  Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Mr.  G.  S.  Eldridge,  for  the  plaintiff  in  error. 
Mr.  T.  Lyle  Dickey,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  case  was  before  the  court  at  the  September  term, 
1861,  and  the  judgment  previously  rendered  was  reversed 
and  the  cause  remanded.  Merrick  v.  The  Peru  Coal  Co.  61 
111.  472. 

After  the  cause  was  remanded,  the  venue  was  changed  to 
Kendall  county,  where  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  tb  reverse  which  this 
writ  of  error  was  prosecuted. 

The  order  for  a  change  of  venue  was  made  by  the  circuit 
court  of  LaSalle  county  on  the  19th  day  of  May,  1873,  and 
during  the  two  first  weeks  of  the  May  term  of  court. 

The  first  error  relied  upon  to  reverse  the  judgment  is,  that 
the  circuit  court  of  LaSalle  county  had  no  jurisdiction  to 
change  the  venue  of  the  cause  at  the  time  the  order  was 
made,  for  the  reason  that  the  act  of  the  legislature,  under 
which  the  court  was  held,  provided  that  the  first  two  weeks 
of  the  May  term  should  be  set  apart  for  chancery  business 
only.  The  mere  fact  that  the  court  was  in  session  for  the 
purpose  of  disposing  of  chancery  cases,  did  not  deprive  it  of 
jurisdiction  to  hear  and  determine  an  application  for  a  change 
of  venue,  in  an  action  at  law.  The  statute  provides  that 
application  may  be  made  to  the  court  in  which  the  cause  ia 
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pending-,  in  term  time,  or  to  the  judge  thereof,  in  vacation. 
Revised  Statutes  of  1874,  page  1094. 

If  the  court  was  in  session,  it  was  a  matter  of  no  conse- 
quence whether  it  was  engaged  in  the  criminal,  the  law  or 
chancery  docket.  In  either  event,  the  court  had  the  power 
to  hear  the  petition  and  grant  or  refuse  the  order.  The 
language  of  the  statute  is  obvious  that,  where  the  court  is  in 
session  for  any  purpose,  the  application  may  be  made. 

The  next  point  relied  upon  by  the  defendant,  is,  that  the 
court  improperly  overruled  a  motion  for  a  continuance  of  the 
cause.  It  appears,  from  the  record,  that  the  court  convened 
on  the  12th  day  of  January,  1874.  On  the  13th,  a  motion 
was  entered  by  the  defendant  for  a  continuance.  Gn  the 
same  day,  the  motion  was  overruled.  It  is  not  contended 
that  the  affidavit  read  in  support  of  this  motion  was  suffi- 
cient. On  the  14th  of  January,  a  second  motion  was  entered 
for  a  continuance,  which  the  court  also  overruled. 

Even  if  the  facts  stated  in  the  affidavit  were  sufficient  to 
authorize  a  continuance,  it  has  never  been  the  practice  in  this 
State  for  the  court  to  entertain  a  second  application  for  con- 
tinuance at  the  same  term,  unless  the  second  application  is 
based  upon  facts  that  have  arisen  after  the  first  motion  was 
overruled,  which  it  is  not  claimed  or  pretended  was  the  case 
here. 

As  the  first  and  second  applications  for  a  continuance  were, 
therefore,  based  substantially  upon  the  same  grounds,  the 
court,  under  the  well  settled  practice  in  this  State,  properly 
overruled  the  second  motion. 

It  is  next  urged  by  the  defendant,  that  it  was  error  to 
admit  in  evidence  a  draft  drawn  by  C.  C.  Merrick  on  the 
plaintiff,  dated  January  1,  1869,  for  $4920.  This  draft  was 
offered  in  evidence  in  connection  with  the  testimony  of  the 
plaintiff,  and  in  confirmation  of  his  evidence  as  to  the  amount 
of  the  account  sued  upon.  C.  C.  Merrick,  who  drew  the 
draft,  was,  at  the  time,  president  of  the  coal  company.  The 
draft  was   drawn   to   pay  a   debt   contracted   by  and   for  the 
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company,  and  paid  by  the  plaintiff,  from  his  own  funds,  for 
the  defendant. 

In  connection  with  the  evidence  of  the  plaintiff,  we  per- 
ceive no  valid  objection  to  the  introduction  of  the  draft  in 
evidence.  Nor  do  we  see  any  valid  objection  to  the  evidence 
in  relation  to  what  Silkie  said  at  the  time  he  delivered  a 
statement  of  the  plaintiff's  account  to  him,  indorsed,  as  it 
was,  by  C.  C.  Merrick.  The  evidence  was  not  offered  for  the 
purpose  of  showing  the  contents  of  the  books  at  Chicago, 
nor  could  it  have  that  bearing  on  the  case  before  the  jury. 

During  the  cross-examination  of  the  plaintiff,  the  defend-  . 
ant  offered  in  evidence  the  books  of  the  company  kept  at 
Chicago,  as  a  part  of  the  cross-examination.  This  evidence 
the  court  properly  excluded  at  the  time  it  was  offered.  The 
books,  no  doubt,  would  have  been  competent  evidence  for 
the  jury  for  the  purpose  of  rebutting  the  evidence  of  the 
plaintiff,  and  had  the  defendant  offered  them  in  evidence 
after  the  plaintiff  had  closed  his  case,  the  court  would  have 
admitted  them. 

But  while  the  books  were  proper  evidence  for  the  defense, 
we  are  aware  of  no  rule  of  practice  that  would  allow  the 
defendant  to  introduce  its  evidence  until  the  plaintiff  had 
closed  his  case. 

It  is  said  the  court  erred  in  denying  the  defendant  the 
right  to  show,  on  cross-examination  of  the  plaintiff,  the  num- 
ber of  shares  of  stock  held  by  him  in  the  corporation  at  the 
time  of  the  conveyance  of  certain  property  to  the  company 
by  the  plaintiff  and  C.  C.  Merrick. 

The  question  in  issue  was,  whether  the  defendant  was 
indebted  to  the  plaintiff,  and  if  so,  in  what  amount.  In 
what  manner  the  proposed  question  could  throw  any  light 
upon  the  real  issue  in  the  case,  is  not  readily  seen. 

It  is  also  insisted  by  the  defendant,  that  the  court  improp- 
erly allowed  the  proof  in  regard  to  the  agreement  to  pay 
interest. 

If  the  proof  was  improper,  the  defendant  was  not  injured 
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by  it,  as  the  court  instructed  the  jury  to  allow  only  six  per 
cent  interest  on  the  balance  found  due  by  the  statement  of 
December,  1868.  *  As  this  statement  was  sanctioned  and  ap- 
proved by  the  action  of  the  directors  of  the  company,  in  so 
far  as  it  contained  items  of  interest  at  ten  per  cent,  the  com- 
pany would  be  bound  thereby.  In  regard  to  the  other  items 
not  embraced  in  that  settlement,  the  instruction  was  specific 
to  allow  no  interest.  The  evidence,  therefore,  if  improper, 
as  it  did  no  harm,  can  not  be  ground  for  a  reversal  of  the 
judgment. 

On  the  trial  of  the  cause,  the  defendant  offered  to  prove 
that,  before  the  defendant  was  organized  as  a  corporation,  a 
certain  contract  was  entered  into  between  the  plaintiff  and 
Charles  C.  Merrick;  that  it  was  mutually  agreed  between 
the  Merricks  that  they  should  advance  equal  amounts  for 
the  purchase  of  the  mining  property,  and  should  make  equal 
advances  for  the  carrying  on  of  the  mining  business  of  the 
corporation,  and  that  they  should  purchase  and  hold  stock 
in  the  corporation  in  equal  amounts,  and  that  if,  in  the  course 
of  making  such  advances  on  account  of  the  original  pur- 
chase of  the  property,  the  carrying  on  of  the  business  of  the 
corporation  and  in  the  purchase  of  stock,  one  should  advance 
more  than  the  other,  the  one  advancing  the  lesser  sum  should 
pay  to  the  other  such  a  sum  as  would  make  their  advances 
equal,  and  that  the  advances  for  which  the  plaintiff  seeks  to 
recover,  were  made  under  and  in  pursuance  of  such  arrange- 
ment. 

This  offered  evidence  the  court  would  not  admit  to  the 
jury,  and  the  decision  is  relied  upon  as  error. 

As  we  understand  the  question,  the  same  point  was  pre- 
sented and  decided  when  this  cause  was  here  at  the  Septem- 
ber term,  1871.  It  was  then  said:  "Whatever  may  be  the 
rights  of  these  parties,  as  individuals  or  as  partners,  in  form- 
ing the  company  as  they  did,  we  are  wholly  unable  to  see  that 
appellee  can  invoke  the  private  agreement  of  the  Merricks 
to  release  it  from  liabilities  it  has  legally  incurred  and  has 
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never  discharged.  The  company  was  not  a  party  to  that 
agreement,  and  has  no  more  concern  with  it  than  if  it  had 
been  entered  into  by  persons  who  neither"  held  stock  in  it 
nor  were  officers  of  the  company.  We  can  alone  look  to  the 
legal  liabilities  of  the- company*  and  not  to  the  equities  that 
may  exist  between  the  appellant  and  his  brother." 

As  the  question  was  fully  settled  by  the  former  decision  of 
this  court,  we  can  not  be  expected  to  enter  upon  a  discussion 
of  the  subject  again. 

Exceptions  have  been  taken  to  the  giving,  refusing  and 
modification  of  instructions,  but,  from  what  has  already  been 
said  in  disposing;  of  other  questions  raised,  it  will  not  be 
necessary  to  enter  upon  a  discussion  of  the  instructions. 
r  The  law  involved  in  the  case  was  substantially  given  to 
the  jury,  and  no  such  error  was  committed  in  the  instructions 
as  to  authorize  a  reversal  of  the  judgment. 

The  judgment  will  therefore  be  affirmed. 

r:     .  Judgment  affirmed. 

*Mr.  Justice  Dickey  having  been  counsel  for  defendant  in 
error,  took  no  part  in  the  decision  of  this  case. 


Brainard  T.  Smith 

v. 

The  Third  National  Bank  of  St.  Louis. 

1.  Practice — directing  trial  of  a  case  out  of  its  order  on,  the  docket. 
Under  the  Practice  Act  of  1872,  the  court  has  power,  for  good  and  suffi- 
cient cause,  to  order  an  immediate  trial  of  a  cause  before  it  has  been 
reached  for  trial  in  its  order  on  the  docket,  and  this  independent  of  any 
rule  of  court. 

*This  cause  was  submitted  at  the  September  term,  1875,  but  was  not 
finally  disposed  of  until  after  Mr.  Justice  Dickey  came  upon  the  Bench. 
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2.  "What  is  good  and  sufficient  cause  for  trying  a  case  out  of  its  order 
on  the  docket,  must  be  determined  by  the  court  in  the  exercise  of  a  sound 
legal  discretion,  and  its  decision  in  that  regard  is  a  matter  that  can  not  be 
reviewed,  unless  where  there  has  been  a  flagrant  abuse  that  works  injus- 
tice. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  W.Sho Walter,  for  the  appellant. 
Messrs.  Mattocks  &  Mason,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

On  the  10th  day  of  the  March  term,  1874,  of  the  Superior 
Court,  plaintiff  moved  the  court  to  enter  upon  the  trial  of 
this  cause  forthwith,  but  defendant  objected,  for  the  reason 
the  cause  had  not  then  been  reached  for  trial  in  its  order  upon 
the  docket,  nor  had  the  cause  been  set  for  trial  for  any  day 
in  that  term,  or  in  any  prior  or  subsequent  term.  Notwith- 
standing the  objections,  the  court  proceeded  with  the  trial, 
and  rendered  judgment  for  plaintiff. 

The  action  was  in  assumpsit,  and  the  only  plea  was,  the 
general  issue.  Whether  the  rule,  which  had  previously  been 
adopted  in  relation  to  the  practice  in  that  court,  contravened 
any  provision  of  the  constitution,  or  whether  it  was  inconsist- 
ent with  the  existing  practice  act,  are  not  pertinent  inquiries 
in  the  view  we  have  taken.  Independently  of  that  rule,  the 
court  had  the  power,  under  the  statute  then  in  force,  to  order 
the  cause  to  be  tried  out  of  the  order  it  had  been  placed  on 
the  docket.  The  statute  made  it  the  duty  of  the  clerk  to  set 
and  apportion  the  causes  for  as  many  days  of  the  term  as  he 
might  think  necessary  or  be  directed  by  the  judge,  and  then  it 
is  provided:  "All  causes  shall  be  tried,  or  otherwise  disposed 
of,  in  the  order  they  are  placed  on  the  docket,  unless  the 
court,  for  good  and  sufficient  cause,  shall  otherwise  direct." 
Act  of  1872,  sections  15  and  16. 

In  this  case  no  day  had  been  set  for  the  trial  of  the  cause. 
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What  position  it  occupied  on  the  docket  does  not  appear, 
except  it  had  not  been  reached  in  its  order  when  the  motion 
for  an  immediate  trial  was  made.  Obviously,  what  is  "good 
and  sufficient  cause"  for  trying  a  case  out  of  the  order  it  may 
have  been  placed  on  the  docket,  must  be  determined  by  the 
court,  in  the  exercise  of  a  sound  legal  discretion.  Its  discre- 
tion in  that  regard  is  a  matter  that  can  not  be  reviewed, 
unless  where  there  has  been  a  flagrant  abuse  that  works  in- 
justice. 

Nothing  appears  in  this  case  to  show  there  has  been  any 
abuse  of  that  discretion  with  which  the  court  is  clothed. 
Upon  notice  given,  an  affidavit  was  filed,  in  substance  that 
the  defense  was  being  made  for  delay.  No  counter-affidavits 
wrere  filed.  Properly  enough  the  court  might  adjudge  defend- 
ant had  no  defense  whatever  to  the  action.  Such  an  inference 
was  warranted  by  the  silence  of  defendant.  Had  he  shown 
cause  against  the  motion,  the  presumption  will  be  indulged 
the  court  would  not  have  advanced  the  trial.  Parties  will 
not  be  permitted  to  captiously  refuse  to  show  cause  against 
such  a  motion,  and  then  invoke  the  equitable  interposition 
of  the  court  in  their  behalf. 

Under  the  circumstances,  the  court  decided  there  was 
"good  and  sufficient  cause"  for  an  immediate  trial,  notwith- 
standing the  cause  had  not  been  regularly  reached  on  the  call 
of  the  docket,  and,  under  the  statute,  independently  of  any 
rules  of  court,  it  had  the  clear  authority  to  so  order.  Noth- 
ing was  shown  against  the  motion,  and  it  not  appearing  de- 
fendant had  any  defense  whatever  to  the  action,  there  was  no 
abuse  of  a  sound  discretion.  How  was  defendant  prejudiced 
by  the  decision  of  the  court?  What  right  was  cut  off,  or  of 
what  privilege  was  he  debarred?  Clearly  none,  for  he  had 
no  defense,  nor  even  claimed  to  have  any  to  the  action.  It 
was  agreeable  to  right  and  justice  that  his  creditor  should 
have  an  immediate  judgment,  and  under  the  law  he  was  en- 
titled to  it. 

The  judgment  will  be  affirmed.  Jvdgment  affirmed. 
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The  Chicago  and  Alton  Kailroad  Co. 

v. 

The  Chicago,  Vermilion  and  Wilmington  Coal  Co. 

1.  Contract — liability  of  subsequent  purchaser  to  perform  it.  Certain 
individuals  constructed  a  railroad  twelve  miles  long,  extending  from  a 
coal  mine,  belonging  to  a  coal  company,  to  a  station  on  the  Illinois  Cen- 
tral railroad,  and,  on  the  30th  of  April,  1869,  they  sold  the  same  to  a  rail- 
road company,  and  turned  it  over  to  them,  and,  on  the  same  day,  the 
company  purchasing  turned  it  over  to  another  railroad  company.  The 
last  named  company  operated  the  road  in  pursuance  of  the  contract  of 
sale  between  the  first  owners  and  the  purchasers  from  them,  for  three 
years,  complying  with  the  terms  of  said  contract  as  to  rates  of  freight  to 
be  charged  to  the  coal  company  for  transportation  of  its  coal.  The  indi- 
viduals building  and  selling  the  road,  and  the  coal  company,  were  the 
same:  Held,  that  the  railroad  company  last  purchasing,  by  taking  the 
road  and  recognizing  the  rates  of  freight  established  by  the  contract  of 
sale,  adopted  the  contract,  and  were  bound  by  its  terms,  and  that  the  coal 
company  could  maintain  an  action  against  them  for  a  breach  of  it. 

2.  Payment — whether  voluntary.  In  such  case,  where  the  coal  company 
had  no  other  outlet  for  its  coal,  and  the  railroad  company  exacted  more 
freight  than,  by  the  terms  of  the  contract,  they  were  entitled  to,  the  coal 
company  should  be  considered  as  under  a  kind  of  moral  duress,  and  the 
payment  by  them  of  the  freight  demanded,  under  such  circumstances, 
can  not  be  considered  voluntary,  and  they  would  have  the  right  to  sue 
upon  the  contract,  and  recover  back  the  excess  of  freight  paid  over  the 
contract  rate. 

3.  Railroads — act  to  prevent  unjust  discrimination  by,  does  not  annul 
prior  contract's.  The  act  of  the  General  Assembly,  to  prevent  extortion 
and  unjust  discrimination  by  railroads,  was  not  designed  to  reach  a  case 
where  a  contract  existed,  prior  to  its  passage,  to  carry  on  certain  terms.  It 
was  not  intended  to  interfere  with  or  abrogate  existing  contracts  fairly 
made  prior  to  its  passage. 

4.  Mutuality  op  contract— as  to  transportation  of  freight.  By  the 
terms  of  a  contract  of  sale  of  a  railroad,  the  purchaser  was  to  carry 
certain  freight  for  the  seller  at  certain  stipulated  rates,  with  a  proviso  that 
the  seller  should  enter  into  a  written  contract  binding  himself  to  give 
to  the  purchaser  the  transportation  of  all  such  freight:  Held,  that  the 
execution  of  such  a  written  contract  by  the  seller  was  not  a  condition 
precedent,  and  that,  if  the  purchaser  and  seller  both  acted  upon  the  orig- 
inal contract  of  sale  without  any  request  or  demand  for  such  written  con- 
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tract,  they  would  both  be  bound  by  the  terms  of  the  original  contract,  the 
one  to  cany  at  the  stipulated  rate,  and  the  other  to  give  the  transporta- 
tion of  all  such  freight  to  the  carrier. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Mr.  George  W.  Smith,  for  the  appellant. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
in  which  a  recovery  was  sought  on  the  following  facts: 

Prior  to  April  30,  1869,  certain  individuals  had,  through 
and  by  one  Oliver  Young,  contractor,  constructed  a  railroad, 
extending  from  Streator,  the  center  of  a  coal  region,  on  the 
"Vermilion  river,  in  "LaSalle  county,  to  Wenona,  in  Marshall 
county,  situate  on  the  Illinois  Central  railroad.  On  April 
30,  these  parties  sold  this  road  to  the  St.  Louis,  Jacksonville 
and  Chicago  Railroad  Company,  for  a  valuable  consideration 
agreed  upon  and  paid.  An  instrument  in  writing,  called  a 
memorandum  of  this  contract  of  sale,  was  executed  by  these 
parties,  on  the  fourth  clause  of  which  this  controversy  arises. 
That  clause  is  as  follows: 

"It  is  hereby  mutually  agreed  between  the  parties,  that  all 
coal,  at  any  and  all  times  hereafter  carried  from  the  mines 
of  the  Vermilion  Coal  Company,  at  Streator,  to  the  town  of 
Wenona,  for  the  use  of  that  town  and  its  vicinity,  or  for  de- 
livery to  the  Illinois  Central  Kail  road  Company  for  the  use 
of  that  company,  or  for  further  transportation  on  its  line  of 
railroad,  shall  be  carried  over  the  railroad  herein  provided 
to  be  conveyed,  at  the  price  of  three  dollars  for  every  car 
load  of  ten  tons  capacity,  so  carried  i  Provided,  however, 
that  this  article  shall  not  be  in  force  unless  the  Vermilion 
Coal  Company  shall,  at  their  own  proper  cost  and  expense, 
furnish  and  provide  all  the  coal  cars  necessary  and  proper  for 
their  use,  charging  no  mileage  for  the  use  of  the  same,  and 
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that  said  Vermilion  Coal  Company  shall  enter  into  a  contract 
with  said  first  party,  binding  itself  to  give  to  said  first  party, 
at  all  times  hereafter,  the  transportation  of  all  coal  from  their 
mines  at  Streator,  destined  to  the  town  of  Wenona,  and  to 
the  Illinois  Central  Railroad  Company,  as  aforesaid." 

The  persons  who  built  this  road  from  Streator  to  Wenona, 
represented  the  Vermilion  Coal  Company,  which  association 
furnished  the  money  to  build  it,  and  to  whom  was  paid  the 
consideration  received  from  the  St.  Louis,  Jacksonville  and 
Chicago  Railroad  Company,  on  the  sale  thereof  to  them,  and 
their  officers  executed  this  agreement.  Up  to  March  16, 
1870,  the  coal  company  operated  this  road,  when,  on  that  day, 
it  was  turned  over  to  the  railroad  company  above  named, 
which  company,  on  the  same  day,  turned  it  over  to  the  Chi- 
cago and  Alton  Railroad  Company,  appellants,  since  which 
time  it  has  been  operated  by  that  company. 

It  is  admitted  that  appellees  are  the  same  as  the  Vermilion 
Coal  Company. 

From  this  date,  March  16,  1870,  the  Chicago  and  Alton 
Railroad  Company,  appellants  herein,  up  to  and  until  June 
30,  1873,  carried,  from  Streator  to  Wenona,  the  coal  deliv- 
ered to  it  by  appellees,  at  the  rate  of  three  dollars  per  car, 
and  there  were  more  than  three  hundred  cars  so  carried, 
appellees  furnishing  their  own  cars,  the  service  of  appellants 
consisting:  in  hauling  the  cars  over  this  road. 

In  the  following  months  of  July,  August,  September  and 
October,  1873,  appellees  shipped  by  this  road  of  appellants, 
two  hundred  and  seventy-nine  cars  of  coal,  to  be  carried 
from  Streator  to  Wenona,  appellees  paying  therefor  to  appel- 
lants, for  such  transportation,  nine  dollars  per  car,  they  being 
appellees'  own  cars,  which  amounted  to  the  sum  of  two  thou- 
sand five  hundred  and  eleven  dollars,  the  excess  over  three 
dollars  per  car  amounting  to  sixteen  hundred  and  seventy- 
four  dollars. 

It  is  for  this  excess  over  three  dollars  per  car,  this  action 
is  brought,  declaring  upon  the  agreement,  with  the  common 
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counts,  and  the  only  question  is.  are  appellees  entitled  to  re- 
cover this  amount,  under  this  state  of  facts? 

The  issue  was  tried  by  the  court  without  a  jury,  and  there 
was  a  finding  and  judgment  for  the  plaintiffs  for  this  excess. 

The  defendants  appeal,  and  insist  the  evidence  does  not 
establish  a  contract  between  these  parties.  They  insist  there 
was  no  contract  in  writing  between  them — that  none  can  be 
implied  from  the  acts  of  the  parties. 

It  is  not  contended  by  appellees  that  any  contract  in  writing 
was,  at  any  time,  actually  executed  between  them  and  appel- 
lants in  their  own  corporate  names.  The  true  question  is, 
are  these  parties  in  such  relation  to  the  parties  who  actually 
made  the  contract,  as  to  entitle  appellees  to  an  action  upon 
it?  In  other  words,  can  appellees  claim  to  be  such  benefi- 
ciaries, under  this  contract,  as  to  entitle  them  to  an  action  for 
its  breach  ? 

The  parties  who  made  the  agreement  of  April  30,  1869, 
were  the  individuals  who  composed  the  Vermilion  Coal 
Company.  By  it,  a  sale  of  a  railroad  which  they  had  con- 
structed, twelve  miles  in  length,  for  the  purpose  of  convey- 
ing coal  from  Streator  to  Wenona,  was  agreed  upon  with  a 
railroad  corporation  known  as  the  St.  Louis,  Jacksonville  and 
Chicago  Railroad  Company.  The  contract  of  sale  was  not 
fully  completed  until  March  16,  1870,  when  the  road  was 
duly  transferred  to  this  railroad  company,  who,  on  the  same 
day,  turned  it  over  to  the  appellant  company. 

It  is  admitted  appellees  are  the  same  as  the  Vermilion  Coal 
Company,  and  that  the  contract  was  made  for  the  benefit  of 
the  latter  company,  seems  evident,  from  the  fact  that,  in  the 
agreement  for  the  sale,  the  side-tracks  of  the  road  sold  were 
to  remain  the  property  of  the  Vermilion  Coal  Company. 
This  company  adopted  and  ratified  the  act  of  the  parties 
making  the  sale,  received  the  consideration  paid  therefor,  and 
in  all  respects  assumed  to  be  parties  to  the  contract. 

The  facts  are  sufficient  to  show  that  the  individuals  who 
made  this  contract  with  the  Jacksonville  railroad  company 
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were  acting  for  the  benefit  of  the  Vermilion  Coal  Company, 
whether  with  authority  or  not  is  immaterial,  as  the  coal  com- 
pany adopted  their  act  and  performed  the  stipulations  of  the 
contract  so  made.  To  this  effect  is  the  case  of  The  Ohio  and 
Mississippi  Railroad  Co.  v.  Middleton,  20  111.  629;  Story  on 
Agency,  sees.  255,  259. 

It  is  very  clear  a  contract  in  writing  was  made  which  was 
adopted  by  appellees,  by  which  the  Jacksonville  road  was 
bound  to  carry  the  coal  of  appellees  according  to  its  terms. 

But  appellants  claim,  if  this  be  so,  no  contract  exists  be- 
tween appellees  and  appellants  of  like  import,  either  by  im- 
plication or  otherwise. 

It  appears,  on  the  day  (March  16,  1870,)  the  road  was 
turned  over  to  the  Jacksonville  company,  it  was,  on  the  same 
day,  turned  over  to  the  appellant  company.  There  is  not,  in 
the  deed  of  transfer,  any  covenant  that  appellants  shall  per- 
form all  the  obligations  assumed  by  the  Jacksonville  com- 
pany to  the  coal  company,  but,  from  the  day  of  the  transfer 
to  July  1,  1873,  more  than  three  years,  appellants  did  carry 
appellees'  coal  from  Streator  to  Wenona,  over  this  road,  at 
three  dollars  per  car,  the  coal  company  furnishing  the  cars. 
Up  to  this  time  it  was  not  questioned  appellants  were  bound 
to  carry  for  three  dollars  a  car,  although  their  superintend- 
ent complained  the  contract  was  too  low,  yet  that  he  felt 
bound  to  carry  it  out.  Appellants  placed  their  own  construc- 
tion upon  this  contract,  and  of  their  obligations  under  it,  by 
carrying  coal  for  three  years.  By  doing  this,  they  expressly 
assumed  the  contract  of  the  Jacksonville  company.  If  the 
price  for  transportation  was  low,  that  fact  may  have  been  one 
of  the  chief  inducements  of  the  coal  company  to  sell  to  the 
Jacksonville  company,  but  in  fact  to  appellants,  as  the  former 
company  transported  no  coal.  The  transaction  would  seem 
to  have  been  for  the  use  and  benefit  of  appellants. 

It  seems  to  us,  appellants,  when  they  came  into  possession 
of  this  road,  and  commenced  to  carry  appellees'  coal  for 
three  dollars  per  car,  demanding  no  more,  when  the  regular 
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price  was  nine  dollars  per  car,  and  so  continued  more  than 
three  years,  put  a  construction  upon  their  obligations,  which 
they  can  not  now  avoid;  they  must  be  held  estopped  by  their 
own  act  and  conduct.  These  facts  go  strongly  to  show  they 
adopted  the  contract  of  the  Jacksonville  company,  and  came 
under  all  its  obligations. 

Although  appellees  are  not  named  in  the  contract,  they  can 
become  beneficiaries  under  it,  and  have  an  action  for  its 
breach.  Eddy  v.  Roberts,  17  111.  505;  Brown  v.  Strait,  19  ib. 
89;  Bristow  et  al.  v.  Lane  et- aL  21  ib.  194,  where  numerous 
cases  are  cited  on  the  point. 

As  we  have  said,  and  the  case  shows,  appellants  carried  the 
coal  of  appellees  at  three  dollars  per  car,  up  to  the  first  day 
of  July,  1873,  from  and  after  which  time  they  demanded  and 
received  of  appellees  nine  dollars  per  car,  appellees  furnishing 
the  cars.  On  that  day,  an  act  of  the  General  Assembly,  to 
prevent  extortion  and  unjust  discrimination  by  railroad  com- 
panies, went  into  effect. 

This  act,  it  was  supposed  by  the  appellants,  and  probably 
by  appellees  also,  might  interfere  with  the  further  perform- 
ance of  this  contract,  as  a  discrimination  is  made  in  favor  of 
appellees,  the  regular  rate  for  a  car  load  of  coal  being  nine 
dollars  per  car.  But  the  president  of  the  appellants'  com- 
pany objected,  on  the  ground  of  there  being  no  obligation 
upon  his  company  to  transport  appellees'  coal  for  three  dol- 
lars per  car. 

This  act  of  the  General  Assembly  was  not  designed  to 
reach  such  a  case  as  this,  where  a  contract  existed  prior  to 
the  passage  of  the  act,  to  carry  on  certain  terms.  We  do  not 
think  the  law  was  intended  to  interfere  with  contracts,  or  to 
abrogate  them.  It  was  not  intended  by  the  General  Assem- 
bly, by  this  law,  to  visit  a  railroad  company  with  heavy  pen- 
alties, which  had,  prior  to  the  enactment,  entered  into  a  valid 
contract  with  parties  for  transportation  of  freight  at  a  less 
rate  than  the  general  public  was  required  to  pay. 

On  this  point  we  are  referred  by  appellees  to   section  27 
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of  chapter  114,  title,  "Railroads  and  Warehouses,"  page  805, 
R.  S.  of  1874,  as  applicable.  We  are  not  inclined  to  hold 
that  section  has  any  application  to  this  case.  It  contemplates 
contracts  of  a  different  nature,  and  affects  those  corporations 
only  which  have  adopted  the  act  in  question,  which  it  is  not 
shown  appellants  have  done.  The  true  ground  on  which  to 
place  the  case  is,  that  the  act  against  discriminations  was  not 
intended  to  annul  contracts  fairly  made  prior  to  its  passage. 

Appellants  insist  that  the  mere  fact  appellants  carried  for 
three  dollars  per  car  for  three  years  and  more,  furnishes  no 
evidence  they  were  obliged  to  carry  at  that  rate  for  all  time, 
and  asks,  does  a  merchant  who  sells  to  a  customer,  during  a 
term  of  years,  an  article  at  a  certain  price,  intend  to  become 
bound  to  continue  to  sell  at  the  same  price  during  the  pleas- 
ure of  the  customer?  And  does  a  manufacturer,  who  pays 
workmen  a  certain  standard  of  wages  for  a  long  period  of 
time,  thereby  exhibit  a  purpose  to  preclude  himself  from 
making  a  reduction  in  such  wages? 

The  instances  put  are  hardly  apposite,  but  if  a  manufac- 
turer takes  into  his  service  a  laborer  at  certain  stipulated 
compensation  per  month,  he  would  be  obliged  to  pay  that 
compensation  until  another  contract  was  made.  So  with  the 
merchant:  if  he  sells  certain  goods  to  a  customer  at  a  certain 
price,  he  would  be  bound  by  the  agreement  so  long  as  the 
customer  traded  with  him,  unless  the  customer  be  specially 
notified  he  can  no  longer  have  the  goods  at  the  agreed  price. 
But  this  case  is  different  in  principle.  Here,  the  road  was 
constructed  by  the  coal  company  for  the  purpose  of  carrying 
their  coal  to  market.  It  was  the  only  means  the  company 
had  by  which  to  reach  the  markets  on  the  Illinois  Central 
railroad.  In  their  hands,  it  was  a  certain  outlet,  and  a  cheap 
one.  Their  object  in  transferring  it  to  another  railroad  com- 
pany having  important  connections,  was  the  same,  furnishing 
facilities  for  marketing  their  coal,  and  it  was  but  reasonable 
there  should  be  a  stipulation  in  the  contract  of  sale  that  they 
should   be  liberal.     This,  it  may  well  be  supposed,  was  the 
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governing  motive  in  the  sale,  or  at  least  one  of  the  principal 
objects.  In  the  contract  with  the  Jacksonville  company  by 
name,  but  really  with  appellants,  no  time  is  limited  for  the 
duration  of  this  contract,  and  it  must  continue,  if  its  stipula- 
tions are  performed  by  appellees. 

But  appellants  contend  that,  if  the  agreement  of  1869,  the 
deed,  and  the  act  of  carrying  for  three  years,  raise  the  impli- 
cation of  a  contract  between  these  parties,  then,  such  implied 
contract  must  be  of  the  nature  and  scope  of  the  agreement  of 
1869,  for  the  reason  that  such  agreement  is  the  basis  of  the 
implication. 

If  there  be  a  contract,  it  is  conceded  it  must  spring  from 
the  agreement  of  1869,  and  because  that  contains  this  pro- 
vision, "that  this  article  shall  not  be  in  force  unless  the  Ver- 
milion Coal  Company  shall  *  *  *  enter  into  a 
contract  with  said  party,  binding  itself  to  give  to  said  first 
party,  at  all  times  hereafter,  the  transportation  of  all  coal 
from  their  mines  at  Streator,  destined  to  the  town  of  Wenona, 
and  to  the  Illinois  Central  Railroad  Company,  as  aforesaid." 

Appellants  insist  that  this  stipulation  shows  the  covenant 
to  carry  was  conditional,  and  never  became  operative,  as  no 
contract  of  the  nature  above  specified  was  ever  executed, 
binding  the  coal  company,  and  there  was  no  mutuality.  They 
insist  this  was  a  condition  precedent,  to  be  performed  by  the 
coal  company,  and  they  must  show  it  has  been  performed. 

The  answer  to  this  is,  and  we  think  a  sufficient  one,  that 
the  proofs  show  no  complaint  of  the  non-execution  of  such 
a  contract  was  made  at  any  time  by  appellants,  or  any  request 
by  them  that  it  should  be  made  and  formally  executed  and 
delivered,  or  any  meeting  of  the  officers  of  the  respective 
companies  called  for  such  purpose,  or  any  talk  about  it  at 
anytime.  Appellants  entered  upon  the  performance  of  the 
contract,  as  expressed  in  the  agreement,  without  objection, 
and  so  continued  for  more  than  three  years,  at  no  time  de- 
manding a  formal  contract.  The  only  condition  precedent  to 
be  performed  by  appellees  was,  furnishing  the  cars  in  which 
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to  place  their  coals.  Should  they  fail  in  this,  it  is  clear 
appellants  would  not  be  bound  to  carry  at  the  stipulated 
price. 

Had  appellants  deemed  it  necessary  and  proper,  in  view  of 
their  own  interests,  to  require  the  execution  of  such  a  con- 
tract, it  was  in  their  power  so  to  do,  and  it  is  so  provided  in 
the  seventh  clause  of  the  agreement.  That  clause  is  as  fol- 
lows : 

"  It  is  further  hereby  mutually  agreed  and  understood,  that, 
if  it  shall  be  deemed  necessary  and  proper  so  to  do,  a  formal 
contract,  embodying  all  the  covenants  and  agreements  herein 
contained,  may  be  executed  between  the  parties,"  etc. 

It  seems  clear,  from  this,  that  a  request  by  one  party  or 
the  other  should  be  made  for  a  more  formal  contract,  which 
not  being  made,  the  inference  is  irresistible  both  parties  were 
content  to  rely  upon  the  agreement  and  its  terms  as  made. 

But  it  may  be  insisted,  as  it  is,  by  appellees,  if  this  formal 
contract  was  a  condition  precedent,  it  could  be  waived,  and 
was  waived,  by  appellants,  they  continuing  to  carry,  under  the 
agreement,  for  three  years  and  more,  without  question  of  their 
liability  so  to  do. 

"We  do  not  perceive,  from  the  condition  of  these  parties, 
any  necessity  for  any  more  formal  contract  than  the  agree- 
ment itself  shows.  There  was  no  rival  road  in  the  direction 
of  the  Illinois  Central  railroad  from  Streator,  and  no  possi- 
bility of  shipping  coals  in  that  direction  without  the  aid  of 
this  road,  and  the  case  shows  that  appellees  have  shipped  no 
coals  in  the  direction  of  the  Illinois  Central  by  any  other 
route.  Should  the  time  come  when  appellees  might  avail 
of  another  route  to  the  Illinois  Central,  and  should  avail  of 
it,  appellants  would  have  just  ground  of  complaint,  and, 
doubtless,  an  action  for  damages  on  the  agreement. 

We  fail  to  perceive  any  necessity  for  a  more  formal  con- 
tract, and  we  are  satisfied  appellants  did  not  deem  a  more 
formal  one  necessary  or  proper,  or  they  would  have  demanded 
such  an  one  preliminary  to  carrying.  We  think  appellants 
9— 79th  III. 
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should  be  held  to  their  own  interpretation  of  the  agreement, 
and  that  they  should  be  considered  as  having  waived  a  more 
formal  contract. 

The  further  point  made  by  appellants  is,  there  being  no 
contract,  the  suit  can  not  be  maintained,  or,  in  other  words, 
the  count  for  money  had  and  received  can  not  be  maintained. 

It  is  claimed  appellees  paid  the  additional  charge  of  six 
dollars  per  car  voluntarily,  and  can  not  recover  it  back  under 
this  count. 

The  action  is  brought  on  the  agreement  of  April,  1869,  on 
the  theory  that  thereby  a  contract  exists  between  these  parties 
as  successors  of  the  original  contracting  parties,  and  we 
recognize  this  theory  as  correct.  It  can  hardly  be  said  these  , 
enhanced  charges  were  voluntarily  paid  by  appellees.  It  was 
a  case  of  "life  or  death"  with  them,  as  they  had  no  other 
means  of  conveying  their  coals  to  the  markets  offered  by  the 
Illinois  Central,  and  were  bound  to  accede  to  any  terms  ap- 
pellants might  impose.  They  were  under  a  sort  of  moral 
duress,  by  submitting  to  which  appellants  have  received 
money  from  them  which,  in  equity  and  good  conscience,  they 
ought  not  to  retain.  Ripley,  v.  Gibson,  9  Johns.  201 ;  Taylor 
v.  Taylor,  20  111.  650;    Watson  v.   Wooherton,  41  ib.  241. 

Upon  the  point  made  by  appellants,  that  this  court  will 
not  presume  a  contract  which  is  opposed  to  the  spirit  of  the 
act  in  force  July  1,  1873,  concerning  railroads,  we  have  said 
wre  are  not  of  opinion  that  act  was  designed  to  annul  con- 
tracts fairly  made  prior  to  its  enactment. 

On  the  whole  case,  we  are  of  opinion  appellees  have  main- 
tained their  right  to  recover  back  the  excess  paid  for  carry- 
ing their  coals,  and  affirm   the   judgment  of  the    Superior 

Court. 

Judgment  affirmed. 
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John  W.  Doane  et  at, 

V. 

John  H.  Dunham. 

1.  Custom  and  usages  of  trade — enter  into  and  form  part  of  contracts. 
Customs  and  usages  of  trade  are  supposed  to  enter  into  and  form  a  part 
of  all  contracts  where  the  usage  or  custom  prevails,  in  reference  to  the 
matter  to  which  the  contract  relates. 

2.  Damaged  goods — when  delivered  under  an  executory  contract  of  sale 
must  be  returned  in  a  reasonable  time.  Where  a  party  purchases  of  a 
wholesale  dealer  goods  of  a  particular  quality,  to  be  delivered  at  a  future 
time,  it  is  the  duty  of  the  purchaser  to  examine  the  goods,  and  if  not  of 
the  quality  purchased,  to  notify  the  seller  to  take  them  back,  within  a 
reasonable  time,  considering  all  the  circumstances  of  the  transaction. 

3.  If  the  goods  are  purchased  in  original  packages  of  a  wholesale 
merchant  by  a  dealer,  and  it  is  the  usage  and  custom  not  to  examine  such 
goods  until  opened  by  dealers  to  sell  to  customers,  and  both  parties  deal 
with  reference  to  such  usage  and  custom,  then  an  examination  made  by 
the  dealer  when  he  opens  the  package  to  sell  to  customers,  will  be  within 
a  reasonable  time,  provided  the  goods  are  offered  for  sale  in  due  course 
of  trade. 

4.  Where  goods  are  delivered  to  a  purchaser  under  an  executory  con- 
tract of  sale,  and  they  are  not  of  the  quality  bought,  and  the  buyer  notifies 
the  seller  to  take  the  goods  back,  it  is  a  question  of  fact,  to  be  determined 
by  the  jury,  in  the  light  of  all  the  attending  circumstances,  whether  such 
notice  was  given  in  apt  time  or  not. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Hugh  A.  White,  and  Mr.  Sidney  Smith,  for  the 
appellants. 

Messrs.  Hawes  &  Lawrence,    for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  case  was  previously  before  this  court,  and  is  reported 
in  65  111.  512.  The  facts  presented  by  this  record  do  not 
vary  materially  from  those  stated  in  the  opinion,  as  reported, 
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except  there  seems  to  be  a  conflict  of  evidence  on  the  last  trial 
as  to  the  length  of  time  the  sugar  was  retained  by  appellants 
before  it  was  examined,  found  to  be  different  from  that  in- 
tended to  be  purchased,  and  the  notice  to  take  it  back. 

When  the  case  was  formerly  before  us,  it  was  held  that 
this  was  an  executory  contract,  and  after  the  sugar  was  re- 
ceived appellants  were  entitled  to  a  reasonable  time  within 
which  to  make  an  examination,  and  to  give  notice  to  remove 
the  sugar  ;  and  that  whether  the  notice  was  given  in  apt 
time  was  a  question  to  be  determined  by  the  jury,  in  the  light 
of  all  the  attending  circumstances,  and,  of  course,  with  proper 
instructions  from  the  court. 

Appellee  having  again  recovered  a  judgment  for  the  sup- 
posed value  of  the  sugar,  appellants  again  bring  the  record 
to  this  court,  and  seek  a  reversal,  upon  the  grounds  that  the 
court  below  gave  improper  instructions  on  behalf  of  appellee, 
and  refused  to  give  proper  ones  asked  by  appellants. 

An  examination  of  those  given,  of  which  complaint  is  made, 
fails  to  disclose  error.  They  inform  the  jury  that  there  should 
have  been  an  examination  of  the  sugar,  and  a  notice  to  take 
it  back,  within  a  reasonable  time,  considering  all  the  cir- 
cumstances. This  is,  no  doubt,  true,  as  a  legal  proposition, 
Even  under  clear  and  satisfactory  evidence  that  it  was  the 
general  and  uniform  usage  for  the  kind  of  goods  in  question 
never  to  be  examined  until  the  wholesale  merchant  sold  to 
his  customer,  the  proposition  is  correct.  If  such  was  the 
usage,  and  both  parties  dealt  with  reference  to  it,  then  it 
would,  according  to  such  usage,  be  within  a  reasonable  time 
to  examine  it  when  offered  for  sale  by  appellants.  But  the 
rule,  no  doubt,  has  the  limit  that  it  must  be  so  offered  in  due 
course  of  trade.  A  person  who  should  buy  as  speculation, 
or  with  the  intention  of  holding  it  for  sale  at  a  distant  period 
of  time,  could  not  claim  its  benefits.  It  could  only  be  applied 
in  cases  falling  within  the  general  course  of  trade. 
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The  court  below  refused  to  instruct  for  appellants,  that: 

"If  the  jury  believe,  from  the  evidence,  that  it  is  not  the 
custom  among  wholesale  dealers  in  Chicago,  engaged  in  busi- 
ness as  defendants  were,  to  examine  sugar  of  the  kind  and 
quality  sold  by  plaintiff  to  the  defendants,  upon  receiving  the 
same  in  store,  or  upon  sale  of  the  same  to  customers,  and  that 
it  was  not  customary  for  such  sugar  to  be  examined  until 
opened  by  dealers  to  sell  from  to  customers,  and  that  the 
sugar  was  damaged  when  it  was  delivered,  and  not  of  the 
quality  sold  them,  the  jury  are  to  take  into  consideration  all 
of  these  facts  and  things  in  determining  whether  defendants 
gave  plaintiff  notice,  within  a  reasonable  time,  to  take  back 
said  sugar;  and  if  they  find  therefrom  that  they  did,  then 
they  must  find  for  the  defendants." 

If  such  was  the  uniform  custom,  understood  and  acted 
upon  by  the  trade  in  Chicago,  then  it  is  but  a  fair  presump- 
tion that  the  parties  acted  upon  it,  and  should  be  governed 
by  it.  There  was  sufficient  evidence  upon  which  to  base  the 
instruction,  and  it  should  have  been  given. 

Appellants  asked,  but  the  court  refused  to  give,  this  in- 
struction : 

"If  the  jury  believe,  from  the  evidence,  that,  according  to 
the  well  established  usage  and  custom  of  trade  among:  whole- 
sale  dealers  in  standard  powdered  sugar  in  Chicago,  the  same 
is  sold  and  handled  in  original  packages,  and  no  examination 
is  made  as  to  quality  or  condition  thereof  upon  purchase  or 
sale  thereof,  and  that  the  plaintiff  was  familiar  with  said 
usage  and  custom,  and  had  long  been  in  the  habit  of  handling 
and  dealing  in  said  sugar  in  Chicago,  and  that  the  sugars  in 
question  were  not  examined  by  either  parties  when  taken 
from  plaintiff's  store;  and  if  the  jury  also  believe,  from  the 
evidence,  that  said  sugar  was  caked  when  so  taken  from 
plaintiff's  store,  and  not  in  the  condition  contemplated  by 
either. plaintiff  or  defendants,  and  that  the  defendants   dealt 
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with  said  sugars  pursuant  to  said  usage  and  custom,  and  that 
as  soon  as  they  found  out  that  said  sugar  was  damaged  they 
offered  to  return  the  same,  and  notified  said  plaintiff  to  take 
same  away,  and  that  the  plaintiff  neglected  so  to  do,  and  that 
the  same  was  destroyed  by  fire  while  being  so  held  by  defend- 
ants, subject  to  the  order  of  said  plaintiff,  then  they  must  find 
for  the  defendants." 

In  this,  we  think,  the  court  erred. 

It  has  been  frequently  held  by  this  court,  and  the  rule 
seems  to  be  general,  that  custom  and  usages  of  trade  are  sup- 
posed to  enter  into  and  form  a  part  of  all  contracts,  where 
the  usage  or  custom  prevails,  in  reference  to  the  matter  to 
which  the  contract  relates.  And  if  such  be  the  presumption, 
then  it  was  manifest  error  to  refuse  this  instruction. 

For  the  wrongful  refusal  to  give  these  instructions,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


James  Powell  et  al. 

v. 

Theodore  Webber  et  al. 

1.  Mechanic's  lien— -for  materials  furnished — time  of  completion  of  con- 
tract. Under  the  Lien  Law  of  1845,  a  petition  to  enforce  a  lien  for  mate- 
rials furnished  is  insufficient,  unless  the  contract  set  out  in  the  petition 
specifies  a  time  certain  within  which  the  materials  are  to  be  furnished. 

2.  A  contract  to  deliver  lumber  to  one  building-  a  house,  as  fast  as  he 
shall  order  it,  or  to  deliver  it  within  a  reasonable  time,  is  too  indefinite 
as  to  time  to  create  a  lien  under  the  statute. 

3.  Same — effect  of  act  of  1861,  as  to  specific  time  of  performance  of  con- 
tract. The  act  of  1861  applies  only  to  implied  contracts,  and  in  case  of 
an  express  contract  it  is  essential,  to  entitle  the  petitioner  to  a  lien,  that 
a  definite  time  should  have  been  agreed  upon  for  the  completion  of  the 
work,  or  furnishing  materials. 
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4.  Contract — whether  express  or  implied.  A  petition  for  a  lien  to  se- 
cure payment  for  lumber  sold  by  the  petitioner,  alleged  that  the  peti- 
tioner, in  November,  1872,  contracted  with  the  defendant  to  furnish  lumber 
to  him  to  build  a  barn  and  an  addition  to  his  house;  that  the  lumber  was 
to  be  delivered  as  fast  as  the  defendant  desired  for  the  purpose  of 
building-,  and  at  the  usual  and  customary  prices;  that  the  lumber  was  to 
be  paid  for  after  sufficient  had  been  delivered  to  build  the  barn  and  addi- 
tion, and  when  the  defendant  got  some  money  from  the  old  country,  which 
was  to  be  some  time  in  the  spring  or  summer  of  1874:  Held,  that  this 
was  an  express  contract,  and  that  it  was  insufficient  to  entitle  the  peti- 
tioner to  a  lien,  because  the  time  within  which  the  lumber  was  to  be  de- 
livered was  entirely  indefinite. 

Writ  of  Error  to  the  City  Court  of  Aurora;  the  Hon. 
Richard  G.  Montony,  Judge,  presiding. 

Messrs.  Brown  &  Southworth,  for  the  plaintiffs  in  error. 

Mr.  A.  C.  Little,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition  to  enforce  a  lien  for  lumber  sold  by  the 
petitioner  to  one  of  the  two  defendants,  Webber. 

Defendant  Farwell  alone  made  answer,  denying  the  right 
to  a  lien,  and  setting  up  that  he  was  an  innocent  purchaser, 
Avithout  notice  of  petitioner's  alleged  lien,  for  full  value,  of 
the  premises  against  which  it  was  sought  to  enforce  the  lien. 

The  petition  alleges,  that  on  or  about  the  month  of  No- 
vember, 1872,  the  petitioners  contracted  with  Webber  to  fur- 
nish lumber  to  him  to  build  a  barn  and  an  addition  to  his 
house,  on  the  lot  described  ;  that  the  lumber  was  to  be  de- 
livered as  fast  as  Webber  desired  for  the  purpose  of  building, 
and  at  the  usual  and  customary  prices;  that  the  lumber  was 
to  be  paid  for  by  Webber  after  sufficient  had  been  delivered 
to  build  the  barn  and  addition,  and  when  Webber  got  some 
money  from  the  old  country,  which  was  to  be  some  time  in 
the  spring  or  summer  of  1874;  that  petitioners  commenced 
to  deliver  the  lumber  on  or  about  November  28th,  1872,  and 
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continued  to  deliver  until  about  the  last  of  July,  1874;  that 
it  was  delivered  as,  Webber  ordered. 

The  agreement,  as  set  out  in  the  petition,  must  be  regarded 
as  an  express  contract.     Fish  v.  Stubbings,  65  111.  492. 

It  is  well  settled  by  decisions  of  this  court,  that  under  the 
Lien  Law  of  1845,  the  petition  will  be  insufficient  to  author- 
ize a  recovery  unless  the  contract  set  out  in  the  petition  spe- 
cifies a  time  certain,  within  which  the  materials  are  to  be 
furnished.  Cook  v.  Vreeland,  21  111.  431  ;  Cook  v.  Rofinot,  id. 
437;  Moser  v.  Matt,  24  id.  198;   Coburn  v.  Tyler,  41  id.  354. 

The  lumber  here  was  to  be  delivered  as  fast  as  ordered  by 
Webber,  which  made  the  time  within  which  it  was  to  be  de- 
livered entirely  indefinite. 

The  agreement  is  quite  as  uncertain  as  if  it  were  to  de- 
liver within  a  reasonable  time,  which  was  held  in  Coburn  v. 
Tyler  to  be  insufficient,  for  uncertainty  as  to  time,  to  create  a 
lien  under  the  statute. 

Reference  is  made  to  the  act  of  1861  (Session  Laws  1861, 
p.  179.)  as  doing  away  with  the  necessity  of  a  time  being  ex- 
pressly fixed  for  the  furnishing  of  the  materials.  But  in 
Fish  v.  Stubbings,  supra,  this  was  recognized  as  applying 
only  to  implied  contracts,  and  that  in  the  case  of  express 
contracts,  it  was  essential,  to  entitle  the  petitioner  to  a  lien, 
that  a  definite  time  should  have  been  agreed  upon  for  the 
completion  of  the  work;  and  it  would  be  the  same  as  to  the 
furnishing  of  materials. 

The  decree  of  the  court  below  dismissing  the  petition  is 
affirmed. 

Decree  affirmed. 
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The  Chicago  and  Nokthwestekn  Railway  Co. 

v. 
James  M.  Hatch  et  al. 

1.  Contributory  and  comparative  negligence — as  to  passing  rail- 
road crossings.  Every  one  is  bound  to  know  that  a  railroad  crossing  is  a 
dangerous  place,  and  he  is  guilty  of  negligence  unless  he  approaches  it 
as  if  it  were  dangerous. 

2.  If  a  person  drives  upon  a  railroad  track,  at  a  crossing  which  he 
knows  to  be  dangerous,  without  looking  out  or  listening  to  ascertain 
whether  a  train  is  approaching,  and  is  struck  by  an  approaching  train, 
he  is  guilty  of  such  negligence  as  would  prevent  his  recovering  against  the 
company,  unless  it  appears  that  the  company  was  guilty  of  gross  negli- 
gence. 

3.  It  is  not  the  exercise  of  ordinary  care  and  prudence  for  a  person  to 
drive  on  to  a  railroad  crossing,  known  to  him  at  the  time  to  be  danger- 
ous,  without  making  an  effort  to  ascertain  whether  a  train  is  approach- 
ing, or  whether  it  is  safe  to  drive  on  the  track  with  his  team. 

4.  Persons  traveling  along  a  highway  which  crosses  a  railroad  track, 
and  the  trains  of  the  railroad  compan}*,  have  an  equal  right  to  pass  over 
the  crossing,  and  it  is  the  duty  of  both  to  use  reasonable  and  prudent  pre- 
caution to  avoid  accident  and  danger;  the  one  to  look  out  for  the  ap- 
proach of  trains,  and  the  other  to  give  the  required  signals  and  warning 
of  their  approach. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Judgment  was  rendered  in  favor  of  appellees,  and  against 
appellant,  in  the  court  below,  in  an  action  on  the  case,  for 
negligence,  to  reverse  which  this  appeal  is  prosecuted. 

The  alleged  negligence  consisted  in  the  running  of  a  train 
composed  of  three  or  four  cars  and  an  engine,  backwards, 
against  a  one-horse   wagon,  laden   with   stoves   and   cement, 
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belonging  to  appellees,  as  it  was  crossing  appellant's  track, 
in  one  of  the  streets  of  the  city  of  Chicago. 

It  appears,  from  the  evidence,  that  at  the  place  at  which 
this  happened,  there  were  three  tracks  belonging  to  appel- 
lant, laid  on  the  street,  and  which  had  been  used  by  it  for 
moving  its  trains  for  a  number  of  years.  The  teamster  iu 
charge  of  appellees'  wagon  knew  that  the  crossing  was  dan- 
gerous, and  had  been  familiar  with  it  for  four  or  five  years. 
He  made  no  effort  to  ascertain  whether  there  was  danger  be- 
fore passing  on  to  the  crossing,  but  directed  his  attention,  as 
he  says,  to  getting  his  horse  up  the  grade.  The  evidence  fails 
to  show  that  appellant's  train  was  being  run  at  an  improper 
rate  of  speed,  and  there  is  one  witness,  apparently  disinter- 
ested, who  testifies  that  he  notified  the  teamster  of  the  ap- 
proaching train,  although  the  teamster  denies  he  received  such 
notice.  There  is  also  evidence,  given  by  a  brakeman  who 
was  on  the  car  that  struck  the  wagon,  that  the  teamster,  on 
first  seeing  the  approaching  car,  and  while  out  of  danger, 
stopped  his  horse  very  suddenly,  throwing  him  back  on  li is 
haunches,  and  then  urged  him  forward  across  the  track;  and 
this  is  only  partially  contradicted  by  the  teamster. 

Appellant  asked  the  court  to  give  the  following,  among 
other  instructions,  to  the  jury,  which  the  court  refused: 

"  2.  The  jury  are  instructed,  as  a  matter  of  law,  that  both 
the  plaintiffs  and  the  defendant,  the  railway  company,  had 
an  equal  right  to  cross  the  street  at  the  point  where  the  acci- 
dent happened,  and  that  the  law  imposes  upon  both  parties 
the  duty  of  using  reasonable  and  prudent  precaution  to  avoid 
accident  and  danger;  and,  while  it  w7as  incumbent  upon  t he 
railway  company  to  run  its  train  on  the  occasion  referred  to, 
and  to  give  the  required  signal  by  ringing  the  bell  for  eighty 
(80)  rods  before  reaching  the  crossing,  it  was  also  the  duty 
of  the  plaintiffs  to  look  out  for  the  approach  of  the  train,  and 
to  observe  all  reasonable  precautions  before  attempting  to 
cross  the  railway  track. 
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(i  4.  If  the  Qvidence  in  this  case  shows  that  Swift,  the 
driver,  took  the  risk  of  crossing  in  front  of  the  engine  before 
it  could  strike  him,  and  in  this  he  was  mistaken,  that  he 
miscalculated,  and,  from  any  cause  of  his  own,  was  not 
able  to  pass  safely  in  front,  the  plaintiffs  must  bear  the  loss, 
and  the  jury  must  find  for  the  defendant. 

••  7.  Every  person  is  bound  to  know  that  a  railroad  cross- 
ing is  a  dangerous  place,  and  he  is  guilty  of  neglect  unless  he 
approaches  it  as  if  it  were  dangerous.  If  Swift,  the  driver 
of  the  team  in  question,  knew  the  crossing  where  the  acci- 
dent complained  of  occurred  was  a  dangerous  one,  he  was 
bound  to  know  that  a  train  might  be  approaching;  and  if  he 
did  not  look  or  listen  to  ascertain  if  one  was  coming,  but,  on 
the  contrary,  drove  directly  on  the  track,  and  the  accident 
resulted,  he  was  guilty  of  such  negligence  as  precludes  the 
plaintiffs  from  recovering  in  this  case,  unless  the  plaintiff's 
have  gone  further  and  proven  to  the  satisfaction  of  the  jury 
that  the  railway  company  upon  such  occasion  was  guilty  of 
gross  negligence. 

"  8.  It  is  not  the  exercise  of  ordinary  care  and  prudence 
for  a  person  to  drive  with  a  horse  directly  on  to  a  railroad 
crossing,  known  to  him  at  the  time  to  be  dangerous,  without 
making  an  effort,  by  stopping  or  listening,  or  otherwise,  to 
ascertain  whether  a  train  is  approaching,  or  whether  it  is  safe 
to  drive  on  the  track  with  his  team." 

These  instructions  were  pertinent  to  facts  proved,  and  they 
embody  principles  which  have  been  many  times  announced 
by  this  court.  The  following,  not  to  mention  other  cases, 
fullv  sustain  their  correctness:  Chicago,  Burlington  and 
Quiney  Railroad  Co.  v.  Van  Patten,  Admx.  64  111.  510;  The 
Chicago  and  Rock  Island  Railroad  Co.  v.  McKean,  40  id.  218  ; 
Chicago  and  Alton  Railroad  Co.  v.  Jacobs,  63  id.  178;  Chicago 
and  Alton  Railroad  Co.  v.  Gretzner,  46  id.  75  ;  Toledo,  Peoria 
and  Warsaio  Railway  Co.  v.  Riley,  47  id.  514;  Chicago,  Bur- 
linqton  and  Quiney  Railroad  Co.  v.  Lee,  Admx,  Q8  id.  578. 
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Nor  were  there  any  instructions  given,  either  on  the  part 
of  appellant  or  of  appellees,  supplying  their  omission. 

What  purported  to  be  an  ordinance  of  the  city  of  Chicago, 
in  regard  to  appellant's  duty  in  keeping  a  flagman,  was  read 
in  evidence,  over  appellant's  objection,  without  any  prelimi- 
nary proof  being  offered  to  show  that  it  was,  in  fact,  an  ordi- 
nance. This  was  improper,  but  whether  in  itself  sufficient 
to  authorize  a  reversal,  it  is  not  important,  in  the  present  in- 
stance, to  determine. 

For  the  error  in  refusing  to  give  the  foregoing  instructions, 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment    reversed. 


The  Toledo,  Peoria  and  Warsaw  Railway  Co. 

v. 
Allen  M.  Eastburn. 

1.  Judgment— may  be  rendered  in  vacation,  and,  if  not  set  aside  or  modi- 
fied at  next  term,  becomes  final.  Under  section  47,  chapter  37,  of  Revised 
Laws  1874,  when  a  cause  is  taken  under  advisement,  and  decided  in  vaca. 
tion,  judgment  may  be  entered  in  vacation,  and  when  so  entered,  if  not 
set  aside  or  modified  at  the  next  term  of  court,  it  becomes  final. 

2.  Where  a  cause  was  taken  under  advisement,  and  decided  in  vaca- 
tion,  and  a  judgment  rendered  in  vacation,  and  no  steps  were  taken  in 
the  matter  at  the  next  term  of  court,  but,  at  a  subsequent  term,  another 
and  different  judgment  was  rendered,  it  was  held,  that  the  first  judgment 
was  final,  and  that  the  second  judgment  was  erroneous,  the  court  having 
no  jurisdiction  to  render  it. 

3.  Where  a  judgment  was  rendered  in  vacation,  and  the  record  showed 
no  action  of  the  court  in  the  matter  at  the  next  term,  but  the  bill  of  ex- 
ceptions contained  a  statement  that  a  petition  and  motion  for  a  rehearing 
was  filed  at  that  term,  and  that  the  court  expressed  the  opinion  that  the 
judgment  rendered  in  vacation  was  void,  and  refused  to  entertain  the 
motion  for  a  rehearing,  it  was  held,  that  the  record  remained  in  the  same 
condition  as  if  no  action  had  been  taken  at  that  term,  and  that,  after  the 
expiration  of  that  term,  the  judgment  rendered  in  vacation  became  final, 
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and  that  the  court  had  no  jurisdiction  to  render  another  judgment  at  a 
subsequent  term. 

4.  Same— effect  of  reversal  of  the  second  of  two,  rendered  in  the  same  case. 
Where  an  appeal  is  taken  from  a  judgment  rendered  by  the  county  court 
to  the  circuit  court,  and  judgment  of  reversal  rendered  by  the  circuit 
court  in  vacation,  and  no  action  taken  in  the  matter  at  the  next  term  of 
the  circuit  court,  and,  at  a  subsequent  term  of  the  circuit  court,  a  differ, 
ent  and  final  judgment  is  rendered,  and  this  last  judgment  is  reversed  in 
the  Supreme  Court,  for  want  of  jurisdiction  in  the  circuit  court  to  render 
it,  the  effect  is,  to  leave  the  cause  for  trial  in  the  county  court,  under  the 
first  judgment  of  reversal  in  the  circuit  court. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbupy,  Judge,  presiding. 

Messrs.  Ingepsoll  &  Putepbaugh,  and  Mr.  W.  S.  Bush, 

for  the  appellant. 

Messrs.  Blades,  Kay  &  Evans,  for  the  appellee. 
Mr.  Justice  Cpaig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  appellee  in  the  county 
court  of  Iroquois  county,  to  recover  of  appellant  the  value 
of  certain  animals  killed  by  appellant  on  its  road.  At  the 
January  term,  1873,  of  the  county  court,  a  trial  was  had  be- 
fore a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $371.12. 

Appellant  prosecuted  an  appeal  to  the  circuit  court,  under 
section  3  of  an  act  to  increase  the  jurisdiction  of  county 
courts.     Laws  of  1871-2,  page  325. 

At  the  August  special  term,  1873,  of  the  circuit  court,  the 
transcript  of  the  record  shows  an  order  which  reads  as  fol- 
lows: "This  day  comes  the  plaintiff,  by  Blades  &  Kay,  his 
attorneys;  comes,  also,  the  defendant,  by  Roff  &  Thompson, 
its  attorneys;  and,  by  agreement  thereof,  this  cause  is  sub- 
mitted to  the  court  for  a  hearing,  and  the  court  having  taken 
this  cause  under  consideration  and  advisement  until  the  next 
term  thereof,  this  cause  is  continued." 
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At  the  next  term  of  the  court,  which  was  held  in  Novem- 
ber following,  the  record  proper  is  silent  as  to  what  action 
was  taken  in  the  cause.  The  bill  of  exceptions,  however, 
shows  another  submission  of  the  cause. 

On  the  9th  day  of  January,  1874,  the  judge,  in  vacation, 
filed  with  the  clerk  a  written  decision,  reversing  the  judg- 
ment of  the  county  court,  and  remanding  the  cause  for  an- 
other trial,  upon  which  a  judgment  in  due  form  was  entered 
upon  the  record. 

The  record  of  the  proceedings  of  the  court  show  no  action 
taken  in  the  cause  at  the  following  March  or  June  terms  of 
the  court,  but  at  the  November  term,  1874,  the  record  shows 
a  remittitur  of  $50  entered  by  the  plaintiff,  and  a  judgment 
of  $321.12  rendered  by  the  court  in  favor  of  the  plaintiff, 
and  against  the  defendant,  to  reverse  which  this  appeal  has 
been  brought. 

The  record  before  us  presents  the  anomaly  of  two  judg- 
ments in  full  force  and  effect,  one  in  favor  of  the  plaintiff  in 
the  action  and  the  other  in  favor  of  the  defendant. 

The  questions  presented  by  the  record,  as  we  understand 
it,  then,  are  these:  If  the  judgment  rendered  in  favor  of 
the  defendant  on  the  9th  day  of  January,  1874,  was  abso- 
lutely void,  as  claimed  by  appellee,  then  it  would  be  neces- 
sary to  inquire  whether  the  judgment  rendered  at  the  Novem- 
ber term,  1874,  was  justified  by  the  facts  before  the  court. 
If,  on  the  other  hand,  that  judgment  was  not  void,  then  it 
was  error  for  the  court  to  render  the  last  judgment,  when  a 
final  judgment  was  upon  the  record,  which  finally  and  defin- 
itely disposed  of  the  cause. 

The  main  inquiry,  then,  is,  was  the  judgment  of  January 
9,  1874,  void? 

Section  47,  chapter  37,  Revised  Laws  of  1874,  which  was 
enacted  in  1859,  and  was  in  force  at  the  time  the  judgment 
was  rendered,  declares,  ft  When  a  cause  or  matter  is  taken 
under  advisement  by  a  judge  of  a  circuit  court,  or  of  the 
Superior  Court  of  Cook  county,  and  the  cause  or  matter  is 
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decided  in  vacation,  the  judgment,  decree  or  order  therein 
may  be  entered  of  record  in  vacation,  but  such  judgment, 
decree  or  order  may,  for  good  cause  shown,  be  set  aside  or 
modified,  or  excepted  to,  at  the  next  term  of  the  court,  upon 
motion  filed  on  or  before  the  second  day  of  the  term,  of 
which  motion  the  opposite  party,  or  his  attorney,  shall  have 
reasonable  notice.  If  not  so  set  aside  or  modified,  it  shall 
thereupon  become  final/' 

This  record  discloses  the  fact  that,  at  the  August  term, 
1873,  the  issue  involved  in  the  case  was  submitted  to  the 
court  for  decision,  and  taken  under  advisement,  and  held 
under  advisement  until  the  decision  was  rendered  on  the  9th 
day  of  January,  1874.  Under  the  statute,  the  court  had  the 
power  to  render  its  decision  in  vacation,  and  the  clerk  the 
power  to  enter  the  judgment,  and  the  judgment  would  be- 
come final  after  the  expiration  of  the  next  term,  unless  modi- 
fied or  set  aside.  The  judgment  was,  therefore,  not  void, 
but  expressly  authorized  by  the  statute. 

Unless,  therefore,  the  judgment  was  modified  or  set  aside, 
as  provided  by  the  statute,  it  must  be  regarded  as  final  and 
conclusive  between  the  parties.  The  record  shows  no  action 
taken  in  the  cause  at  the  March  or  June  terms,  but  the  bill 
of  exceptions  contains  a  statement  that,  at  the  March  term, 
the  plaintiff  filed  his  petition  and  entered  his  motion  in  said 
cause  for  a  rehearing,  and  it  having  been  admitted  by  the 
plaintiff  that,  after  the  opinion  was  filed  and  the  judgment 
of  reversal  entered,  the  cause  had,  at  the  instance  of  plaintiff, 
been  remanded  back  to  and  placed  on  the  docket  of  the  county 
court.  The  defendant  thereupon  excepted  to  the  jurisdiction 
of  the  circuit  court  to  further  consider  the  cause.  The  court, 
upon  consideration  of  the  matter,  stated  and  gave  it  as  its 
opinion  that  all  the  proceedings  had  in  vacation  were  void,  and 
the  cause  stood  the  same  as  if  no  judgment  had  been  entered 
therein,  and  refused  to  entertain  a  motion  for  a  rehearing. 

While  the  views  expressed  by  the  court,  as  shown  in  the 
bill  of  exceptions,  were  contrary  to  the  section  of  the  statute 
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cited  supra,  yet,  as  the  court  decided  nothing,  but  left  the 
judgment  entered  in  vacation  in  full  force,  the  record  remains 
in  the  same  condition  as  if  the  plaintiff  had  taken  no  action 
whatever  in  the  case  at  the  March  term. 

It,  then,  follows,  that  after  the  expiration  of  the  March 
term,  no  action  having  been  taken  by  the  court  in  regard  to 
the  judgment  entered  in  vacation,  that  judgment  became  final, 
and  when,  at  the  following  November  term,  the  court  assumed 
to  enter  a  remittitur,  and  render  another  final  judgment  in  the 
cause,  it  was  acting  without  jurisdiction. 

Had  the  court,at  the  March  term,  set  aside  the  judgment 
entered  in  vacation,  or  continued  a  motion  for  that  purpose 
to  a  subsequent  term  of  the  court,  and  then  entered  an  order 
setting  it  aside,  then  the  court  would  have  possessed  the 
power  to  enter  such  a  judgment  in  the  case  as  was  warranted 
by  the  record  before  it.     But  such  was  not  done. 

As  the  proceedings  in  the  cause  appear  by  the  record  upon 

which  wVare  called  to  act,  the  judgment  of  the  circuit  court 

rendered  at  the  November  term,  1874,  will  have  to  be  reversed, 

which  will  leave  the  cause  pending  in  the  county  court  for 

trial,  under  the  judgment  of  the  circuit  court  entered  January 

9,  1874. 

Judgment  reversed. 

Mr.  Justice  DrcKEY  does  not  concur  in  the  positions  stated 
in  this  opinion.* 


*This  cause  was  submitted  at  the  September  term,  1875,  but  was  not 
finally  disposed  of  until  after  Mr.  Justice  Dickey  came  upon  the  Bench. 
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Charles  O.  Boynton 

v. 
Daniel  Pierce  et  al. 

1.  Guahantor  — party  presumed  to  be,  whose  name  is  written  on  the 
back  of  a  note  not  payable  to  him.  Where  the  name  of  a  party  not  the 
payee  is  found  written  on  the  back  of  a  note,  it  will  be  presumed,  in  the 
absence  of  explanatory  evidence,  that  he  placed  it  there  at  the  time  of 
making  the  note,  and  that  he  indorsed  it  as  guarantor. 

2.  Such  an  indorsement  in  blank  is  authority  to  the  holder  of  the  note 
to  write  over  the  signature  anything  that  is  consistent  with  the  under- 
taking, and,  as  the  undertaking  is  primarily  that  of  a  guarantor,  it  is 
proper  for  the  holder  to  write  a  guaranty  over  the  name  on  the  back  of 
the  note. 

3.  In  a  suit  on  such  a  guaranty,  where  the  defendant  pleads  the  gen- 
eral  issue,  verified  by  affidavit,  all  that  the  plaintiff  is  required  to  prove 
is,  the  signature  of  the  defendant. 

4.  The  rule  would  be  different  if  the  holder  of  a  note,  indorsed  in 
blank  by  the  payee,  should  write  a  guaranty  over  the  signature,  and 
bring  suit  on  it  as  a  guarantj'.  In  such  case,  if  the  defendant  should 
deny  the  guaranty,  under  oath,  the  burden  of  proof  would  be  upon  the 
plaintiff  to  show  that  a  contract  of  guaranty  was  intended. 

5.  Same— presumption  that  a  party  indorsing  a  note  payable  to  another 
is  a  guarantor,  may  be  rebutted  by  parol  evidence.  The  presumption  that  a 
party  not  the  payee,  who  places  his  name  on  the  back  of  a  note,  is  a  guar- 
antor, may  be  rebutted  by  parol  evidence.  The  character  of  the  liability 
assumed  may  be  explained  and  the  legal  presumption  rebutted. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  R.  L.  Divine,  for  the  appellant. 

Mr.  A.  C.  Allen,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  declaration  in  this  case  contains  special  counts  upon  a 
guaranty  of  a   promissory  note    made   by  W.  C.  Wilcox   to 
plaintiffs.     At  what  time  defendant's  name  was  written  upon 
10— 79th  III. 


146  Boynton  v,  Piekce  et  al.  [Sept.  T. 


Opinion  of  the  Court. 


the  back  of  the  note,  whether  at  the  date  of  making  or  sub- 
sequently, the  evidence  is  silent.  With  the  plea  of  non- 
assumpsit,  defendant  filed  an  affidavit  of  the  truth  of  the 
plea.  On  the  trial,  plaintiffs'  counsel,  in  the  presence  of  the 
court,  wrote  the  guaranty  declared  on,  over  defendant's  name, 
on  the  back  of  the  note,  and,  after  proof  of  signature,  offered 
the  note  and  indorsement  in  evidence,  which  were  by  the 
court  admitted  over  objection  of  defendant. 

One  of  the  causes  assigned  for  a  reversal  of  the  judgment 
is,  that  the  court  erred   in  permitting  the  note  and  indorse- 
ment to  be  read   in  evidence  without  proof  that  the  under- 
taking of  defendant,  as  evidenced  by  the  blank  indorsement, 
was,  in  fact,  that  of  a  guarantor.     The  position  assumed  can 
not   be    maintained.     Defendant   was   not   the   payee    of  the 
note,  but  a  third  party,  and,  from  the  fact  his  name  is  found 
written  on  the  back  of  the  note,  it  will   be  presumed,  in  the 
absence^of  explanatory   evidence,  he   placed   it  there   at  the 
time  of  making  the  note,  and   that   he   indorsed  it  as  guar- 
antor.    The  blank  indorsement  was  authority  to  plaintiffs  to 
write  over  his  signature  anything  that  was  consistent  with 
defendant's    undertaking   and   the   intention    of  the   parties. 
Primarily,  it  would   appear  defendant's  obligation  was  that 
of  a  guarantor,  and   hence   it  was  proper  to  write  the  guar- 
anty over  his  name  on   the  back  of  the  note.     All  that  was 
necessary  to   be  proven   under  the  pleadings  was,  the   signa- 
ture of  defendant,  and,  that  proof  being  made,  the  note  and 
indorsement  were  properly  admitted  as  evidence.      Camden  v. 
McKoy,  3  Scam.  437;  Hance  v.  Miller,  21   111.  636. 

No  doubt  the  rule  would  be  different  where  the  name  on 
the  back  of  the  note  is  that  of  the  payee.  No  presumption 
will  be  indulged  he  indorsed  the  note  as  guarantor,  and  if 
the  holder  writes  a  guaranty  over  the  signature,  which  is 
denied  under  oath,  the  burden  of  proof  will  be  upon  plaintiff 
to  show  a  contract  of  guaranty  was  intended.  This  is  the 
rule  declared  in  Dietrich  v.  Mitchell,  43  111.  40. 
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But  one  point  insisted  upon  is  fatal  to  the  present  judg- 
ment. As  a  matter  of  defense,  defendant  offered  to  prove 
his  liability,  if  any  existed  by  reason  of  the  indorsement  on 
the  back  of  the  note,  was  only  that  of  guarantor  of  collec- 
tion, or  a  mere  indorser.  but  was  denied  the  privilege.  Under 
the  former  decisions  of  this  court  this  was  proper  evidence. 
It  has  been  repeatedly  held,  the  presumption  a  party,  not  a 
payee,  who  places  his  name  on  the  back  of  a  note,  is  a  guaran- 
tor, may  be  rebutted  by  parol  evidence.  The  character  of  the 
liability  assumed  may  be  explained  and  the  legal  presumption 
rebutted.  Camden  v.  McKoy,  supra;  Oushman  v.  Dement,  3 
Scam.  497;  White  v.  Weaver,  41  111.  409.  The  reasoning  in 
Dietrich  v.  Mitchell,  supra,  is  consistent  with  the  doctrine  of 
the  cases  cited,  and,  indeed,  we  find  nothing  in  all  the  cases 
in  this  court  on  this  subject  that  militates  against  this  view 
of  the  law. 

Hence  the  court  ought  to  have  permitted  defendant  to 
show  the  character  of  his  undertaking  as  evidenced  by  the 
blank  indorsement — whether  it  was  an  absolute  guarantv  or  a 
guaranty  of  collection,  or  whether  he  was  a  mere  indorser 
under  the  statute,  according  to  the  understanding  of  the  par- 
ties at  the  time. 

For  the  error  in  excluding  the  evidence  tendered,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
Mr.  Justice  Sheldon  dissents  upon  the  last  point. 
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The  People  ex  rel.  Adolph  Moses  et  at. 

V. 

Alphonso  Goodeich. 

1.  Attorney  at  law — power  of  Supreme  Court  over  license.  The  Su- 
preme Court,  having  power,  by  express  statute,  to  grant  a  license  to  prac- 
tice law,  has  an  inherent  right  to  see  that  the  license  is  not  abused  or 
perverted  to  a  use  not  contemplated  in  the  grant. 

2.  In  granting  a  license  to  practice  law,  it  is  on  the  implied  under- 
standing the  party  receiving  it  shall,  in  all  things,  demean  himself  in  a 
proper  manner,  and  abstain  from  such  practices  as  can  not  fail  to  bring 
discredit  upon  himself  and  the  courts. 

3.  Same — not  entitled  to  a  trial  by  jury,  on  a  proceeding  to  strike  name 
from  the  roll.  The  Supreme  Court  has  power  to  strike  the  name  of  an 
attorney  from  the  roll  for  sufficient  cause  shown,  upon  information,  and 
the  defendant  has  no  right  to  have  such  case  tried  by  a  jury. 

4.  Same — cause  for  striking  from  roll.  When  an  attorney  publishes 
advertisements  without  any  signature,  representing  that  he  can  procure 
divorces  fyr  causes  not  known  to  the  law,  and  without  any  publicity-,  and 
without  reference  to  the  residence  of  the  parties,  and,  by  such  advertise- 
ments, solicits  business  of  that  character  by  communication  through  a 
particular  postoffice  box,  by  its  number,  such  conduct  is  a  libel  on  the 
courts  and  a  disgrace  to  the  attorney,  and  is  calculated  to  bring  reproach 
upon  the  profession,  and  the  name  of  the  offending  party  should  be 
stricken  from  the  roll. 

This  was  an  information,  filed  in  this  court  by  Adolph 
Moses  and  others  against  Alphonso  Goodrich,  for  a  rule  to 
show  cause  why  his  name  should  not  be  stricken  from  the 
roll  of  attorneys. 

Mr.  Adolph  Moses,  Mr.  Abeam  Pence,  and  Mr.  Wil- 
liam H.  King,  the  relators,  pro  sese. 

Messrs.  Kichmond&  Condee,  and  Messrs.  O'Brien,  Barge 
&  Dixon,  for  the  respondent. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

On  the  eighth  day  of  October,  of  this  present  term,  an  in- 
formation, duly  subscribed   and   sworn   to;  was  filed  in  this 
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court,  and  a  rule  thereupon  prayed,  against  Alphonso  Good- 
rich, requiring  him  to  show  cause,  by  the  twentieth  day  of 
that  month,  why  his  name  should  not  be  stricken  from  the 
roll  of  attorneys  of  this  court. 

The  information  was  filed  by  three  members  of  the  bar, 
practicing  their  profession  in  the  city  of  Chicago,  interested, 
as  they  allege,  in  upholding  the  integrity  of  the  courts  and  of 
the  profession  of  the  law,  and  in  the  proper  administration 
of  the  law. 

The  defendant  is  alleged  to  be  a  licensed  attorney  and 
counselor  at  law  in  the  same  city,  practicing  his  profession  in 
the  courts  thereof. 

The  information  charges  that  defendant  has  been  guilty  of 
improper  conduct  in  causing  false  and  fraudulent  advertise- 
ments to  be  inserted  in  divers  newspapers  published  in  the 
United  States,  inviting  "so  called"  divorce  business,  and  that 
he  has,  for  years  past,  caused  to  be  inserted  in  the  daily  news- 
papers in  Chicago,  anonymous  advertisements,  specimens  of 
which  are  incorporated  in  the  information,  one  of  which,  of 
August  9,  1870,  is  of  the  purport  following: 

"  Divorces  legally  obtained,  without  publicity,  and  at 
small  expense.  Address,  P.  O.  box  1037.  This  is  the  P.  O. 
box  advertised  for  the  past  seven  years,  and  the  owner  has 
obtained  five  hundred  and  seventy-seven  divorces  during  that 
time." 

Another  advertisement  in  a  daily  paper  of  October  21, 
1871,  of  the  purport  following: 

"Divorces  legally  obtained  for  desertion,  cruelty,  etc.;  fee 
after  decree.  Eight  years'  experience.  Address,  P.  O.  box 
1037,"  varied  in  the  daily  paper  of  the  28th,  by  adding, 
"Scandal  avoided." 

It  is  further  charged  that  the  newspaper  press  of  Chicago, 
having  exposed  the  system  of  anonymous  divorce  advertise- 
ments, and  fraudulent  divorces,  mentioned  the  name  of  Good- 
rich, as  connected  therewith,  as  "A.  Goodrich,  of  Postoffice 
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box  1037  notoriety,"  after  which,  the  divorce  advertisements 
of  defendant,  as  published  in  a  Chicago  daily  paper  of  Sep- 
tember 30,  1875,  read  in  this  way  : 

"Divorces  legally  obtained — not  fraudulently.  Fee  after 
decree.  Ten  years'  practice  in  the  courts  of  Chicago.  Ad- 
dress, P.  O.  box  1037." 

It  is  farther  charged  that  defendant,  in  the  month  of 
August,  1875,  caused  to  be  inserted  in  the  "Daily  Herald" 
of  that  date,  a  newspaper  of  large  circulation,  published  in 
the  city  of  New  York,  this  advertisement: 

"Divorces  legally  obtained  for  incompatibility,  etc.  Resi- 
dence unnecessary.  Fee  after  decree.  Address,  P.  O.  box 
1037,  Chicago,  111."  And  that  defendant  caused  the  same  to 
be  published  in  the  New  York  "Daily  Sun"  of  September  14, 
1875,  and  in  newspapers  in  various  other  States  of  this 
Union. 

It  is~further  charged,  that  defendant  well  knew  the  fact 
that  no  divorces  could  be  obtained  in  any  of  the  courts  of 
this  State  without  publicity,  and  that  he  used  the  phrases, 
"without  publicity,"  and  "scandal  avoided,"  in  his  adver- 
tisements, to  impress  the  public  mind  that  he  could  procure 
divorces  in  the  courts  of  Chicago  without  the  proceedings 
being  made  public;  averring  that  the  several  newspapers  pub- 
lished in  that  city  did  then  publish,  and  have  always  published, 
the  proceedings  of  the  courts,  and  that,  for  some  time  past, 
the  practice  of  referring  divorce  causes  to  masters  in  chan- 
cery had  been  abolished.  And  it  is  further  charged,  that 
defendant  well  knew  the  fact  that  "incompatibility"  was  not 
one  of  the  lawful  causes  for  divorce  in  this  State,  and  that 
one  year's  residence  in  this  State  was  required  prior  to  filing 
a  bill  of  complaint  for  divorce,  unless  the  offense  complained 
of  was  committed  in  this  State,  whilst  one  or  both  parties 
resided  therein,  and  could  only  be  had  in  the  county  where 
complainant  resided. 

It  is  then  charged  that  these  advertisements  are  false  and 
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scandalous,  calculated  to  bring  the  courts  of  justice  into  dis- 
repute and  contempt,  and  were  published  by  the  defendant 
with  the  intention  of  deception  and  fraud. 

The  advertisements  were  admitted,  in  defendant's  answer, 
to  be  his  act,  and  a  printed  letter,  purporting  to  have  been 
issued  from  his  office,  124  Dearborn  street,  Chicago,  bearing 
his  printed  signature,  and  dated  August  21,  1875,  ostensibly 
in  reply  to  a  previous  letter  from  some  unknown  person,  but 
really  intended  as  "a  circular,"  was  also  his  act.  In  this  cir- 
cular, after  enumerating  the  several  causes  for  divorce,  as 
specified  in  the  statute  of  this  State,  he  states,  also,  on  his 
professional  reputation,  "incompatibility"  as  a  cause.  The 
"circular"  also  informs  the  party  of  the  total  amount  of 
charges,  one  hundred  and  twenty-five  dollars,  twenty-five 
dollars  of  which  was  required  in  hand,  and  the  balance  when 
the  decree,  under  the  seal  of  the  court,  was  placed  in  the 
hands  of  the  applicant.  If,  however,  the  party  preferred, 
no  present  payment  was  required,  but  a  deposit  in  bank,  or 
with  an  express  agent  at  the  residence  of  the  party,  with  the 
understanding  it  was  to  be  paid  to  the  attorney  when  he  sent 
the  decree.  The ''circular"  contains  this  further  direction : 
"If  the  above  is  satisfactory,  and  you  wish  me  to  proceed, 
please  deposit  the  money  in  bank  or  with  express  agent,  and 
have  them  sign  the  enclosed  receipt  and  return  to  me." 

To  indicate  further  the  nature  of  defendant's  special  avo- 
cation, we  give  a  copy  of  the  required  receipt: 
"|125.  August  21,  1875. 

Received  of ,  $125,  in  escroiv,  to  be  paid  to  A. 

Goodrich  upon  his  presenting  to  me  a  certified  copy  of  a  de- 
cree  of  divorce,  under   the   seal  of  a  court  of  record,  in  the 

case  of versus .     In.  case   decree  of 

divorce  is  not  obtained  within    three   months  from  this  date, 
said  sum  of  money  to  be  refunded  to ." 

And  this  bears,  as  its  emblem,  the  figure  of  Justice,  with 
one  hand  resting  upon  a  sword,  and  with  the  other  bearing 
aloft  the  scales ! 
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The  wiles  and  arts  and  contrivances  to  which  defendant 
has  resorted  in  his  most  disgusting  course,  are  not  only  not 
denied,  but  justified,  and,  in  explanation  of  his  claim  to  be 
able  to  procure  a  divorce  on  the  ground  of  incompatibility, 
he  alleges,  by  the  laws  of  Utah  Territory,  that  is  a  ground 
of  divorce.  This  we  regard  as  the  merest  subterfuge,  for  his 
advertisements  are  those  of  a  lawyer  residing  and  practicing 
in  this  State,  and  the  scope  of  the  advertisements  is,  to  ad- 
vise distant  parties  of  the  requirements  of  the  laws  of  this 
State.  Besides,  the  defendant  exhibited  no  authority  to  prac- 
tice law  in  Utah,  or  in  any  other  State  than  this.  It  was  a 
false  and  fraudulent  statement,  and  known  to  be  so  when 
made. 

Again,  these  advertisements,  some  one  or  all,  convey  the 
idea  that,  by  some  unexplained  means,  defendant  has  such 
control  over  the  courts  of  justice  in  the  city  of  Chicago,  as 
to  induce  its  ministers  to  conceal  from  public  view  and  pub- 
lic scrutiny  their  proceedings  in  divorce  cases,  and  no  matter 
what  the  claim  of  the  applicant  may  be,  whether  true  or 
false,  whether  statutory  or  not,  he,  by  long  practice  of  his 
arts,  can  accomplish  all  that  is  desired,  neither  the  courts  nor 
the  public  being  the  wiser  on  account  thereof.  Such  shame- 
less effrontery  has  never  before,  to  our  knowledge,  been  man- 
ifested by  any  member  of  this  or  any  other  bar,  and  it  should 
stigmatize  their  author  with  enduring  shame  and  contumely. 

These  advertisements  are  not  only  a  libel  upon  the  courts  of 
justice  of  this  State,  but  are  false  in  themselves,  and  put  forth 
to  the  public  by  one  who  would  not  place  his  name  to  them. 
No  high-minded,  honorable  member  of  our  noble  profession, 
in  this  or  in  any  other  State,  so  demeans  himself,  nor  does 
any  member  of  it,  jealous  of  his  own  honor,  and  duly  appre- 
ciating his  relations  to  the  profession  and  to  the  courts,  so 
conduct.  Look  to  the  distinguished  men  who  have  adorned 
the  bar,  who  have  shed  lustre  upon  the  profession  —  the 
Websters,  Wirts,  Pinckneys,  Emmets,  and,  in  our  own  State, 
the   Karnes,   Cobbs,   Blackwells,   Lockwoods,   Walkers,  and 
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others  without  number,  who  have  passed  away,  who  had 
their  own  honors  and  the  honor  of  their  profession  in  view, 
with  ambition  stimulating  them  to  win  such  trophies  as  are 
gladly  awarded  to  well  earned  merit.  Were  they  ever  con- 
cerned in  such  low,  degrading  efforts?  Never.  It  is  not 
denied,  an  attorney  may  make  any  one  of  the  branches  of  the 
law  a  specialty,  but  he  must  not,  in  so  doing  and  acting,  use 
undignified  means,  or  low,  disgusting  artifices,  and,  least  of 
all,  should  not  withhold  his  name  to  his  advertisements,  nor 
should  they  be  false,  or  contain  libels  on  the  courts.  No 
honorable,  high-minded  lawyer,  alive  to  the  dignity  of  his 
profession,  and  emulous  of  its  honors,  could  stoop  so  low  as 
this  defendant  has.  That  he  should  embellish  his  papers, 
contrived  in  a  spirit  of  barratry,  with  the  emblem  of  Justice, 
is  singularly  inappropriate.  We  have  no  patience  with  one 
who,  having  our  license  to  practice  law  in  our  courts,  has  so 
shocked  all  sense  of  propriety,  of  professional  decorum,  and 
of  respect  to  the  courts  in  which  he  practices.  He  is  an  un- 
worthy member,  and  must  be  disbarred. 

The  objections  made  by  the  defendant,  of  want  of  juris- 
diction in  this  court  to  entertain  the  case,  the  unconstitution- 
ality of  the  law  giving  the  jurisdiction,  the  right  of  a  trial 
by  jury  on  the  information,  are  entitled  to  no  weight. 

This  court,  having  power,  by  express  law,  to  grant  a  license 
to  practice  law,  has  an  inherent  right  to  see  that  the  license 
is  not  abused,  or  perverted  to  a  use  not  contemplated  in  the 
grant.  In  granting  the  license,  it  was  on  the  implied  un- 
derstanding the  party  receiving  it  should,  at  all  times,  demean 
himself  in  a  proper  manner,  and  if  not  reflecting  honor 
upon  the  court  appointing  him,  by  his  professional  conduct, 
he  would  at  least  abstain  from  such  practices  as  could  not 
fail  to  bring  discredit  upon  himself  and  the  courts;  and  above 
all,  that  he  should  not  publish  false  and  fraudulent  advertise- 
ments of  his  capabilities,  from  the  long  experience  of  years, 
to  keep  secret  judicial  proceedings,  thereby  implying  a  judi- 
cial control,  which,  of  itself,  is  a  libel  upon  those  courts. 
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The  morale  of  defendant's  professional  conduct  deserves 
special  notice.  He  makes  divorce  cases  a  specialty.  How 
many  persons  in  our  broad  land  weary  of  the  chain  that  binds 
them?  And  how  many  are  eager  to  seize  upon  the  slightest 
twig  that  may  appear,  to  aid  them  in  escaping  from  a  sup- 
posed sea  of  troubles,  in  which  wedded  life  has  immersed 
them  ?  How  many  are  fretting  under  imaginary  ills,  and 
what  better  devices  than  those  practiced  by  this  defendant, 
could  be  contrived  to  increase  these  disquietudes,  and  stimu- 
late to  effort,  by  perjury,  if  need  be,  to  free  themselves  from 
their  supposed  unhappy  condition  ?  Is  it  desirable  divorce 
cases  should  accumulate  in  our  courts?  If  so,  the  defend- 
ant is  justified  in  the  means  he  has  used,  and  is  using  to  that 
end.  An  honorable,  high-toned  lawyer  will  always  aid  a 
deserving  party  seeking  a  divorce,  as  coming  strictly  within 
his  professional  duties.  He  will  render  the  aid — not  solicit 
the  case;  and  he  will,  in  all  things  regarding  it,  act  the  man, 
a^id  respect,  not  only  his  own  professional  reputation,  but  the 
character  of  the  courts,  and  discharge  the  unpleasant  duty  in 
all  respects  as  an  honorable  attorney  and  counselor  should 
do.  Such  a  lawyer  will  never  be  found  stirring  up  or  solicit- 
ing such  cases,  nor  disgrace  the  profession  by  the  dissemina- 
tion of  such  fia  circular"  and  "receipt  in  escrow"  as  this 
defendant  manufactures  and  uses. 

In  view  of  our  duty,  as  imposed  by  the  statute,  and  of  the 
defendant's  rights  as  guaranteed  him  by  the  constitution  and 
the  laws,  we  are  unable  to  see  why  this  court  has  not,  and 
should  not  have,  the  power  to  purge  itself  of  all  uncleanness 
which  may  be  found  in  its  cloisters,  and  ridding  itself  of  any 
nuisance  which   may  desecrate  them. 

We  are  satisfied  the  defendant  has  disgraced  the  profession 
of  the  law,  and  his  position  as  one  of  its  ministers,  and  that 
he  ought  to  be,  and  he  is  from  this  time  forth,  disbarred. 
His  name  will  be  stricken  from  the  roll  of  attorneys  of  this 
court. 
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Frederick  F.   White 


Catharine  Russell  et  al. 

1.  Creditor's  bill — by  whom  may  be  filed  against  estate  of  deceased 
debtor — administration  of  estates  in  equity.  Where  a  debtor,  in  his  life- 
time, makes  a  fraudulent  conveyance  to' hinder  or  delay  his  creditors, 
such  conveyance,  although  void  as  to  creditors,  is  binding  on  his  heirs 
and  representatives.  Neither  his  heirs,  executors  or  administrators  can 
maintain  a  bill  to  set  aside  the  conveyance,  as  it  is  binding  upon  them; 
hence,  the  only  mode  of  reaching  such  property  is  by  a  bill,  filed  by  one 
or  more  of  the  creditors  of  the  estate;  and  in  such  case,  a  court  of  equity 
will,  it  seems,  entertain  such  a  bill,  and  subject  the  property  to  the  pay- 
ment of  debts. 

2.  Where,  however,  there  is  no  such  fraud,  it  is  for  the  executor  or 
administrator  alone  to  proceed  to  subject  the  lands  of  the  deceased  to  the 
payment  of  debts;  and  a  creditor  having  proved  his  claim  can  not  file 
his  bill  for  the  sale  of  real  estate  for  its  payment.  Equity  will  not,  on 
the  application  of  one  or  more  of  the  creditors,  withdraw  the  administra- 
tion of  estates  from  the  probate  court,  where  it  has  been  placed  by  the 
statute,  nor  will  it  withdraw  a  part  of  the  assets,  unless  there  are  prior  or 
superior  liens  against  a  portion  of  the  property. 

3.  But  where  there  is  an  equitable  fund,  that  should  be  applied  to  the 
payment  of  all  or  a  portion  of  the  debts  which  can  not  be  reached  by  the 
executor  or  administrator,  equity  will,  at  the  instance  of  creditors  enti- 
tled to  participate  in  the  fund,  seize  upon  it,  and  apply  it  to  those  equitably 
entitled  to  it. 

4.  Same — by  surviving  partner,  to  reach  an  equitable  fund  of  deceased 
partner  for  debt  due  the  firm.  Where  one  member  of  an  insolvent  firm, 
who  was  also  personalty  insolvent,  appropriated  the  means  of  the  firm  to 
the  purchase  of  real  estate,  and  for  the  purpose  of  hindering  and  delaying 
his  creditors  had  the  property  thus  purchased  conveyed  to  his  wife,  and 
then  died,  the  surviving  partner  proved  up  against  his  estate,  and  had 
allowed  in  the  probate  court,  the  amount  of  the  indebtedness  due  from 
the  deceased  to  the  firm,  and  also  an  individual  indebtedness  from  the 
deceased  to  the  surviving  partner:  Held,  on  a  bill  filed  by  the  surviving 
partner,  that  he  was  entitled  to  have  the  property  subjected  to  the  payment 
of  these  claims. 

5.  Same — application  of  the  fund.  Where  a  surviving  partner  of  a 
firm  files  a  bill  against  the  administrator,  widow  and  heirs  of  his  de- 
ceased partner,  to  subject  an  equitable  fund  to  the  payment  of  the  claim 
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of  the  firm  against  the  estate,  the  administrator  can  apply  to  the  court  to 
have  the  money  paid  directly  to  the  firm  creditors  who  are  entitled  to 
participate  in  its  distribution,  and  thus  secure  the  estate  against  liability 
to  again  pay  the  firm  creditors. 

Appeal    from   the  Circuit  Court   of  Cook  county  ;    the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

Mr.  N.  B.  Harrison,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  alleges  that  appellant  and  J.  V.  R. 
Rossman  were  in  partnership  in  business;  that  appellant  had 
an  excess  of  capital  in  the  firm;  that  the  firm  was  insolvent, 
and  that  Rossman  died  insolvent,  and  his  estate  is  in  that 
condition  ;  that  Rossman  made  a  will,  devising  his  estate,  in 
teqnal  parts,  to  his  wife  and  his  brother,  James  R. ;  that  Fran- 
cis M.  Corby  had  administered  upon  his  estate,  and  in  due 
course  of  administration  appellant,  as  surviving  partner,  pre- 
sented and  proved  the  claim  of  the  late  firm  in  the  probate 
court,  where  he  was  allowed  $2746.58  ;  that  he  also  proved 
his  individual  claim,  and  was  allowed  $587.37  against  the 
estate;  that  the  assets  of  the  estate  do  not  exceed  $3069.30, 
and  that  $1530  thereof  had  been  set  off  to  the  widow;  that 
the  ag^retrate  of  the  demands  against   the  estate  allowed  by 

CO©  O  J 

the  probate  court  amounts  to  $-1060.20  ;  that  in  May.  1872, 
Iiossman,  then  being  insolvent,  purchased  a  lot  of  ground  in 
the  city  of  Chicago,  for  the  sum  of  $3050.  and  paid  on  the 
same  money  of  the  firm,  $2050,  and  had  the  land  conveyed  to 
his  wife,  for  the  reason,  he  assigned,  that  he  was  largely  in- 
solvent, and  by  having  the  lot  so  conveyed  he  would  be  able 
to  retain  a  home  from  his  creditors;  that  he  and  his  wife 
gave  their  note  and  a  mortgage  on  the  same  for  $1000,  to 
secure  the  remainder  of  the  purchase  money  ;  that  his  wife 
died  about  the  7th  of  September,  1873  ;  that  before  her  death 
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she  made  a  will,  and  devised  this  property  to  her  mother, 
Catharine  Russell,  who  has  been  in  the  receipt  of  the  rents 
and  profits  arising  from  the  same;  that  Catharine  Russell  has 
pretended  to  convey  the  same  to  Wm.  M.  Case,  but  she  has 
received  no  consideration  therefor  ;  that  she  only  made  such 
conveyance  to  cloud  the  title  to  the  lot;  that  no  portion  of 
the  money  paid  for  the  lot  had  been  furnished  by  or  belonged 
to  Mrs.  Rossman  ;  that  she  held  the  property  in  trust  for 
Rossman's  creditors — all  of  which  Catharine  Russell  and 
Case  well  knew;  that  the  property  is  subject  to  the  payment 
of  the  debts  of  the  estate  of  Rossman. 

These  are  the  material  facts  set  out  in  the  bill.  Defend- 
ants filed  a  demurrer,  which  was  sustained  by  the  court,  and 
the  bill  was  dismissed,  and  complainant"  appeals. 

The  facts  presented  by  this  bill,  if  true,  and  the  demurrer 
admits  them,  entitle  appellant  to  relief.  They  show  a  fraud 
upon  the  creditors  of  the  firm,  and  upon  the  creditors  of  the 
estate  of  Rossman,  deceased.  Whilst  insolvent,  and  for  the 
purpose  of  placing  this  property  beyond  the  reach  of  creditors, 
he  wrongfully  withdrew  money  belonging  to  the  firm,  which 
is  insolvent,  and  purchased  the  lot,  and  had  it  conveyed  to 
his  wife.  This  was  a  fraud  on  creditors  that  equity  can  not 
sanction.  It  is  immoral,  unjust,  and  highly  inequitable.  It 
is  so  to  the  extent  that  it  would  so  strike  the  mind  of  all  fair 
thinking  men.  It  was  an  unjust  appropriation  of  funds  in 
his  hands,  that  should  have  been  held  for  and  paid  to  his 
creditors.  As  charged  in  the  bill,  it  was  contrived  to  hinder, 
delay  and  defraud  his  creditors,  and  can  not  be  sanctioned  or 
sustained. 

It  is  the  settled  practice  of  courts  of  equity  to  afford  relief 
in  favor  of  creditors,  in  such  cases,  when  they  have  first  ex- 
hausted their  legal  remedies  without  obtaining  satisfaction 
of  their  debts.  This  is  usually  proved  by  a  judgment  and  an 
execution  returned  nulla  bona.  That  is  held  to  rebut  all 
presumption  that  the  legal  remedy  would  be  availing  to  the 
creditor.     But  there  are  cases  in  which  other  proof  will  suf- 


158  White  v.  Russelt,  et  ah  [Sept.  T. 

Opinion  of  the  Court. 

fice,  as,  when  the  debtor  dies  and  the  claim  is  probated  and 
allowed  against  the  estate,  and  it  is  shown  to  be  insolvent,  it 
is  held  that  equity  will  take  jurisdiction  to  remove  fraudulent 
conveyances,  and  subject  property  to  the  payment  of  the  debt. 
McDowell  v.  Cochran,  11  111.  31,  Bay  v.  Cook,  31  111.  336, 
and  a  number  of  other  cases  in  this  court,  establish  the  prac- 
tice. The  law  not  permitting  the  creditor  of  an  estate,  on 
recovering-  judgment  against  the  administrator  or  having  his 
claim  allowed,  to  have  an  execution,  it  has  been  held  that 
proof  of  the  allowance  of  the  claim  and  the  insolvency  of  the 
estate  will  be  regarded  as  an  exhaustion  of  the  creditor's  le^al 
remedy,  and  will  authorize  a  court  of  chancery  to  proceed  to 
hear  and  afford  relief.  The  allegations  of  the  bill  are,  in  this 
respect,  sufficient. 

It  is,  however,  urged,  that  as  the  claim  had  been  allowed 
against  the  estate,  an  application  by  the  administrator  was 
the  only  mode  by  which  Rossman's  interest  in  the  land  could 
t  b&  reached ;  that  creditors  have  no  such  power.  The  case 
of  Le  Moyne  v.  Quimby,  70  111.  399,  it  is  claimed,  announces 
the  rule,  and  other  cases  in  this  court  are  referred  to  for  the 
same  purpose.  The  cases  referred  to  announce  that  the  pro- 
ceeding for  the  sale  of  real  estate  to  pay  debts,  as  a  general 
rule,  must  be  by  the  administrator.  But  it  has  its  limitations, 
as,  where  a  debtor,  in  his  lifetime,  makes  a  fraudulent  con- 
veyance to  hinder  or  delay  his  creditors,  such  a  conveyance, 
although  void  as  to  creditors,  is  binding  on  his  heirs  and 
representatives.  Neither  his  heirs,  executors  nor  his  adminis- 
trators can  maintain  a  bill  to  set  aside  the  conveyance,  as  it 
is  binding  on  them.  This  being  true,  the  only  mode  of  reach- 
ing such  property  is  by  a  bill,  filed  by  one  or  more  of  the 
creditors  of  the  estate.  Were  the  courts  to  deny  such  a 
remedy,  then  the  unscrupulous  debtor  would  thus  be  able  to 
elude  his  creditors,  and  effectually  consummate  the  fraud. 

When,  however,  there  is  no  such  fraud,  it  is  for  the  execu- 
tor or  the  administrator  alone  to  proceed  to  subject  the  lands 
of  deceased  to  the  payment  of  his  debts.     In  such  a  case,  a 
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creditor  having  proved  his  claim,  can  not  file  his  bill  for  the 
sale  of  real  estate  for  its  payment.  That,  when  necessary, 
must  be  done  by  the  executor  or  administrator.  Equity,  on 
the  application  of  one  or  more  of  the  creditors,  will  not  with- 
draw the  administration  of  estates  from  the  probate  courts, 
where  it  has  been  placed  by  the  statute,  nor  will  it  withdraw 
a  part  of  the  assets,  unless  there  are  prior  and  superior  liens 
against  a  portion  of  the  property.  But  where  there  is  an 
equitable  fund  that  should  be  applied  to  the  payment  of  all 
or  a  portion  of  the  debts,  which  can  not  be  reached  by  the 
executor  or  administrator,  then  equity  will,  at  the  instance 
of  creditors  entitled  to  participate  in  the  fund,  seize  upon  it, 
and  apply  it  to  those  equitably  entitled  to  it. 

The  case  of  Le  Moyne.v.  Quimby,  was  where  there  was  no 
impediment  in  the  way  of  the  administrator  to  prevent  him 
from  obtaining  an  order  for  the  sale  of  the  land,  and  all  of 
the  interest  which  deceased  held  in  it,  and  a  creditor  inter- 
vened to  prevent  its  sale  until  outstanding  titles  could  be 
settled,  and  it  was  held  that  the  creditor  could  not  so  inter- 
meddle ;  that  the  administration  of  estates  could  not  be  thus 
interfered  with,  although  the  administrator  had  no  power  to 
file  a  bill  to  settle  the  title  before  the  land  should  be  sold. 
There  was  no  question  of  fraudulent  conveyances  or  fraudu- 
lent trusts  created  by  the  deceased,  as  there  is  in  this  case, 
and  in  that  consists  the  broad  distinction  between  the  cases. 
The  bill,  in  this  case,  therefore,  presented  a  case  which,  if 
the  facts  are  true,  entitled  appellant  to  have  the  property 
subjected  to  sale  for  the  payment  of  his  claim  ;  biit  whether 
other  creditors  may  participate  in  the  fund  is  not  presented 
by  this  record,  and  will  not,  therefore,  be  discussed. 

It  is  next  urged,  that  it  appears,  from  the  bill,  that  appel- 
lant is  insolvent,  and  that  it  would  be  improper  to  intrust 
him  with  the  money  that  would  arise  from  the  sale  of  this 
real  estate,  as  his  claim  should  be  distributed  among  the  cred- 
itors of  the  firm.  The  administrator,  being  a  party  to  the 
suit,  and  being  charged  with  the  interest  of  all  the  creditors 


160  Burnham  et  al.  v.  Lamar  Ixs.  Co.        [Sept.  T. 

Syllabus. 

and  the  heirs,  if  he  believes  that  the  fund  would  not  be  safe 
in  the  hands  of  appellant,  can  apply  to  the  court  to  have  the 
money  paid  directly  to  the  firm  creditors  who  are  entitled  to 
participate  in  its  distribution,  and  thus  secure  the  estate 
against  liability  to  again  pay  the  firm  creditors.  Had  Ross- 
man  been  still  living,  appellant  could  undeniably  have  filed 
a  bill  for  an  account,  and  to  subject  this  property  to  the  pay- 
ment of  such  sum  as  should  have  been  found  due  him  or  the 
firm  on  the  accounting,  and  we  apprehend  nothing  has  since 
occurred  to  prevent  his  maintaining  his  suit.  But  in  such  a 
proceeding,  Ross  man,  on  a  proper  showing,  could  have  had  a 
receiver  appointed,  or  the  money  paid  by  the  master  directly 
to  the  firm  creditors.  So  in  this  case,  the  administrator  may, 
on  a  proper  showing,  have  the  money  applied  directly  to  those 
who  may  be  shown  to  be  entitled. 

The  decree  of  the  court   below  is  reversed  and  the  cause 

remanded. 

v  Decree  reversed, 

i 


Edwin  Burnham  et  al. 

v. 

The  Lamar  Insurance  Company. 

1.  Appeal — lies  to  the  Supreme  Court  from  an  order  confirming  master's 
report.  On  a  creditor's  bill,  where  the  case  is  referred  to  the  master  to 
take  proof  and  ascertain  amonnts  of  claims,  etc.,  and  the  master  reports 
adversely  to  a  claim  presented,  and  the  court,  on  exception  to  the  master's 
report,  confirms  the  same,  an  appeal  from  such  order  of  confirmation  will 
lie  to  the  Supreme  Court. 

2.  Creditor's  bill — what  claims  to  be  allowed — assignment  of  policy 
of  insurance.  A  creditor's  bill  was  filed  against  an  insurance  company, 
and  a  receiver  appointed,  with  directions  to  pay  the  complainants  and 
other  creditors,  and  the  cause  was  referred  to  the  master,  to  take  proof 
of  all  claims  against  the  company  which  might  be  presented  to  the 
receiver.  A  judgment,  obtained  against  the  company  bjr  default,  was 
presented,  and  it  was  shown  that  before  the  judgment  was  rendered,  the 
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policy  upon  which  it  was  obtained  had  been  assigned  in  blank  by  the 
plaintiff  in  the  judgment,  upon  the  payment  to  her  of  25  per  cent  of  the 
amount  due  thereon,  and  the  representation  to  her,  by  one  claiming  to  act 
as  an  adjuster  of  the  company,  that  that  was  all  the  company  would  be 
able  to  pay,  and  that  if  it  paid  any  more  she  would  get  as  much  as  any- 
one else.  The  blank  in  the  assignment  was  afterwards  filled  with  the 
name  of  the  party  representing  himself  as  the  adjuster  of  the  company. 
The  judgment  was  for  the  balance  due  on  the  policy  after  deducting  the 
amount  paid  by  the  adjuster  at  the  time  of  the  assignment.  The  com- 
pany, at  the  time  of  the  assignment,  was,  in  fact,  able  to  pay  all  its  liabil- 
ities: Held,  that  there  was  no  real  assignment  of  the  policy  to  the  party 
taking  it,  as  a  purchaser,  and  that  the  claim  of  the  judgment  should  have 
been  allowed  by  the  master,  and  that  the  exceptions  to  his  report  disal- 
lowing it,  should  have  been  sustained. 

3.  Same— practice — contested  claim.  On  a  creditor's  bill,  where  the 
cause  is  referred  to  the  master  to  take  proof  of  claims,  and  a  claim  is 
presented  which  appears  to  have  been  assigned  to  one  not  before  the 
court,  and  who,  it  is  claimed,  has  no  interest  in  it,  the  proper  practice  is 
for  the  claimant  to  present  his  claim  by  a  petition  to  the  court,  making 
such  assignee  a  party,  so  that  he  may  be  brought  before  the  court,  and 
have  an  opportunity  to  set  up  whatever  interest  he  may  have  in  the  claim. 

AppeAl  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Goggin  &  Sohaffner,  for  the  appellants. 

Messrs.  Shufeldt,  Ball  &  Westover,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Helen  Warner,  appellant,  recovered  a  judgment  for  $1500 
in  the  Superior  Court  of  Cook  county,  against  the  Lamar 
Insurance  Company,  by  default,  on  its  policy  of  insurance  to 
her,  made  on  the  11th  day  of  February,  1873. 

On  the  23d  day  of  October,  1872,  Edwin  Burnham  and 
Edwin  R.  Burnham  filed  their  creditor's  bill  against  the 
Lamar  Insurance  Company  and  others.  The  bill  was  taken 
pro  confesso,  and  the  court  appointed  George  Chandler  receiver 
of  the  Lamar  Insurance  Company.  On  the  18th  of  January, 
1873,  the  court,  among  other  things,  ordered  the  receiver, 
11— 79th  III. 
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from  his  collections,  to  pay  the  costs  of  the  proceedings,  and 
then  "to  pay  the  complainants  herein,  and  all  other  creditors 
of  the  Lamar  Insurance  Company  who  shall  come  in  and  file 
their  claims  under  this  decree,  pro  rata,  or  share  and    share 
alike,  until  all  of  the  demands  against  the  said  corporation 
shall  be  paid  in  full."     Afterward,  the  court  further  ordered 
that  it  be  referred  to  a  master,  "to  take  proof,  in  due  form  of 
law,  of  all    claims  against  said  Lamar    Insurance  Company 
which  mav  be   presented   to   the   receiver,  and  ascertain  the 
amounts  thereof,  and  whether  the    same  are  just   and  valid 
claims  against  said  corporation."     The  appellant  presented 
to  the  receiver,  and  filed  with  the  master,  the  claim  of  her 
said  judgment.     After  hearing  proofs,   the   master  reported 
adversely  to  the  allowance  of  appellant's  claim,  finding  that 
the  judgment  obtained  by  appellant  against  the  company  was 
void,  she  having  previously  assigned  the  policy  of  insurance 
on  which  the  judgment  was  recovered,  and  that  there  was  not 
,  sufficient  evidence  to  show  that  Gunnison,  who  purchased  the 
policy,  had  any  authority  to  represent  the  Lamar  Insurance 
Company.     The  court  below,  upon  exceptions  to  the  master's 
report,  confirmed  the  same— from  which  order  of  confirmation 
this  appeal  is  taken. 

It  is  first  objected,  that  the  appeal  does  not  lie.  This  pre- 
cise question  was  decided  by  this  court  in  favor  of  the  right 
of  appeal,  in  Derrick  v.  The  Lamar  Insurance  Company,  Sept, 
term,  1874,  which  was  the  case  of  an  appeal  from  the  dis- 
allowance of  a  like  claim,  which  had  been  presented  and  filed 
in  this  same  proceeding  of  this  creditor's  bill  against  the 
Lamar  Insurance  Company. 

In  the  proofs  before  the  master,  there  appeared  on  the  back 
of  the  policy  of  insurance  upon  which  the  judgment  was 
obtained,  an  assignment,  in  writing,  of  the  policy  by  appel- 
lant to  one  A.  E.  Gunnison,  and  that  this  was  previous  to 
the  judgment,  appellant  admitting  she  had  received  $500  from 
Gunnison,  and  that  the  judgment  was  taken  for  the  remain- 
der of  her  loss. 
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The  Lamar  Insurance  Company  had  had  its  risks  re-insured 
by  the  People's  Insurance  Company  of  San  Francisco.     Gun- 
nison was  the  agent  of  the  latter  company.     The  proofs  be- 
fore the  master  went  to  show  that  there  was  no  real  assignment 
of  the  policy  to  Gunnison  as  a  purchaser,  but  that  the  trans- 
action with  him,   as  understood  and  believed    by  appellant, 
was  an  adjustment  and  settlement  of  her  loss  under  the  policy 
with  Gunnison,  as  the  adjuster  of  the  Lamar  Insurance  Com- 
pany, he  representing  himself  to  be  such,  and  that  the  Lamar 
Insurance  Company  was  not  able  to  pay  any  more    than   25 
cents  on  the  dollar— when,  in  fact,  it  was  able  to  pav  all  of 
its  losses  in  full  ;  that  the  adjustment  was  made  on  that  basis, 
and  $500  paid  by  Gunnison  to  appellant,  he  saving,  that   if 
the  Lamar  Insurance  Company  ever  paid  more  than  25  cents 
on  the  dollar,  appellant  would  be  entitled  to  as  much  as  any 
one  else;  that  on  the  completion  of  the  adjustment,  Gunnison 
requested  appellant  to  sign  the  assignment,  which  she  accord- 
ingly did,  the  assignment  then  being  in  blank  as  to  the  name 
of  the  assignee,  and  there  having  been  no  talk  of  an   assign- 
ment  to   anybody.     Gunnison's  name   appears  signed  to  the 
assignment  as  a  subscribing  witness. 

We  are  of  opinion  that,  under  the  proofs  exhibited  before 
the  master,  the  claim  of  appellant  should  have  been  allowed 
and  that  the  exceptions  to  the  master's  report  should  have 
been  sustained. 

The  order  of  confirmation  of  the  master's  report  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 
As  suggested  in  Derrick's  ease,  we  think  the  proper  course 
would  be  for  appellant  to  present  her  claim,  in  the  way  of  a 
petition,  to  the  court,  making  Gunnison  a  party,  so  that  he 
may  be  brought  before  the  court,  and  afforded  an  opportunity 
to  assert  whatever  interest  he  mav  claim. 

Order  reversed. 
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The  Oglesby  Coal  Company 

v. 

Henry  Pasco  et  al. 

1.  Statute  of  Wills— construction  of,  relating  to  kindred  of  half-blood. 
The  section  of  the  Statute  of  Wills  which  provides  that  in  "no  case  shall 
there  be  a  distinction  between  the  kindred  of  the  whole  and  the  half-blood," 
is  not  confined,  in  its  application,  to  cases  where  the  ancestor,  from  whom 
the  estate  is  derived,  leaves  children  by  different  mothers.  The  children 
of  the  same  mother,  but  who  have  different  fathers,  are  no  less  brothers 
and  sisters  of  the  half-blood  than  are  the  children  of  a  common  father, 
but  who  have  different  mothers,  and  all  are  equally  within  the  operation 
of  the  statute. 

2.  Injunction— by  tenant  in  common,  to  restrain  another  from  selling 
intoxicating  liquors  on  premises  owned  in  common.  On  a  bill  filed  by  one 
tenant  in  common  of  certain  premises  to  restrain  a  co-tenant  from  keep- 
ing a  saloon  and  selling  intoxicating  liquor  on  the  premises,  where  it 
was  not  alleged  that  the  complainant  suffered  any  special  injury  to  his- 
property,  not  suffered  in  common  by  the  public,  it  was  held,  that  an  in- 

1  junction  could  not  be  granted,  and  that,  even  if  the  complainant  had 
suffered  such  injury,  it  should  appear  by  the  bill,  to  justify  a  court  of 
equity  to  interfere  by  way  of  injunction,  that  the  continuance  of  the 
injury  was  threatened  and  its  danger  imminent. 

3.  Estoppel— married  woman  can  only  be  estopped  from  denying  truth 
of  her  representations  in  cases  of  tort.  A  married  woman  may  preclude 
herself  from  denying  the  truth  of  her  representations,  but  only  in  the  case 
of  pure  torts.  If  her  conduct  is  so  connected  with  contract  that  the  action 
sounds  in  contract,  there  can  be  no  estoppel. 

4.  A  married  woman  who  makes  a  verbal  agreement  to  release  all  her 
interest  in  certain  real  estate,  and,  in  consideration  thereof,  receives  a 
conveyance  of  other  real  estate,  but  suppresses  no  material  facts  nor 
makes  any  false  representations  in  regard  to  the  matter,  is  not  estopped 
from  claiming  her  interest  in  the  real  estate  which  she  agrees  to  release, 
and  the  contract  can  not  be  enforced  against  her,  because  she  is  not  com- 
petent to  make  it. 

Appeal  from   the   Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 
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Mr.  D.  Evans,  and  Mr.  G.  S.  Eldridge,  for  the  appellant. 

Messrs.  Bushnell,  Bull  &  Gilman,  and  Mr.  James  W. 
Duncan,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  exhibited  by  appellant,  against 
appellees,  in  the  court  below,  praying  that  a  deed  from  Abi- 
gail Pepson  and  her  husband,  for  a  certain  tract  of  twelve 
and  one-half  acres  of  land  in  La  Salle  county,  to  appellee 
Elizabeth  Pasco,  be  set  aside;  that  appellees  be  restrained 
from  interfering  with  appellant's  possession  of  the  premises, 
and  from  keeping  a  saloon  and  selling  whisky,  beer  and  other 
intoxicating  liquors  thereon,  and,  also,  that  they  be  required 
to  remove  from  the  premises  a  certain  building  placed  thereon 
by  them  for  the  purposes  of  a  saloon. 

A  demurrer  was  sustained  to  a  second  amended  and  sup- 
plementary bill,  and,  the  preliminary  injunction  having  been 
previously  dissolved,  damages  were  assessed  thereon  at  $ 50, 
and  the  bill  dismissed. 

Appellant  claims,  under  John  Corrigan,  by  virtue  of  a  con- 
tract between  him  and  Barbara  Shalton,  of  which  it  is  as- 
signee, an  equitable  title  to  the  whole  property,  conditional 
upon  making  a  certain  payment,  and  by  deeds  from  certain 
other  persons,  as  heirs  at  law  of  Mary  Fell,  the  legal  title  to 
the  undivided  six-eighths  of  the  whole  property. 

The  principal  questions  presented,  relate  to  the  sufficiency 
of  this  bill. 

One  Patrick  Fell  was  seized  in  fee  of  the  property,  and 
died  intestate,  leaving  as  his  sole  heir  at  law  Thomas  Fell. 
He  subsequently  died  intestate,  while  seized  in  fee  of  the 
property,  leaving  no  child  or  children,  nor  descendants  of 
child  or  children,  surviving  him.  He  left,  however,  his 
mother,  and  certain  half-brothers  and  sisters,  on  her  side, 
and  the  question  first  presented  is,  whether  she  takes  as  sole 
heir,  to  their  exclusion. 
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Appellant  claims  that  she  does;  that  so  much  of  the  46th 
section  of  the  Statute  of  Wills  (Gross'  Stats.  1869,  p.  805)  as 
provides,  "  in  no  case  shall  there  be  a  distinction  between 
the  kindred  of  the  whole  and  the  half-blood,"  applies  only 
to  cases  where  the  ancestor  from  whom  the  estate  is  derived 
leaves  children  by  different  mothers.  It  is  a  sufficient  answer 
to  this,  that  the  language  of  the  statute  warrants  no  distinc- 
tion, and  it  is  too  plain  for  construction.  Counsel  for  appel- 
lant are  mistaken  in  assuming  that  the  Statute  of  Descents 
in  Virginia  is  the  same  as  the  language  of  the  ordinance  of 
1787,  and  of  our  statute,  in  relation  to  kindred  of  the  whole 
and  the  half-blood.  See  Va.  Code  of  1849,  ch.  123,  p.  552. 
And  the  preference  given,  both  in  Virginia  and  Tennessee, 
to  kindred  of  the  whole  over  those  of  the  half-blood,  referred 
to  by  counsel,  is  by  virtue  of  statute.  See  Code  of  Va.  supra; 
Tennessee  Code  of  1858,  p.  476,  sees.  2420-2425.  Whether 
the  mother  shall  inherit  to  the  exclusion  of  brothers  and  sis- 
ter's, or  conjointly  with  them,  or  whether  the  brothers  and 
sisters  of  the  half-blood  shall  inherit  equally  with  those  of 
the  whole-blood,  or  otherwise,  are  questions  of  legislative 
policy,  with  which  we  have  nothing  to  do. 

Our  statute  does  not  follow  the  common  law  rule  in  this 
respect,  but  declares,  as  it  was  certainly  competent  the  Gen- 
eral Assembly  should,  that  "  there  shall  be  no  distinction 
between  the  kindred  of  the  whole  and  the  half-blood."  Surel; 
those  who  are  children  of  a  common  mother,  but  have  differ- 
ent fathers,  are  no  less  brothers  and  sisters  of  the  half-blood 
than  those  who  are  children  of  a  common  father,  but  have 
different  mothers.  Had  it  been  designed  that  only  those 
were  intended  who  were  of  the  same  blood  as  the  ancestor 
from  whom  the  estate  descended,  why  was  it  not  so  said?  It 
would  be  in  violation  of  all  principle  to  construe  language, 
the  meaning  of  which  is  so  apparently  plain  and  obvious,  as 
subject  to  the  implied  qualification  contended  for. 

It  is  alleged  that,  during  the  last  illness  of  Mary  Fell,  the 
mother  of  Thomas  Fell  and  of  his  half-brothers  and  sisters, 
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among  whom  are  included  John  Corrigan  and  Abigail  Pep- 
son,  a  family  consultation  was  had  between  Mary  Fell  and 
John  Corrigan,  and  his  brothers  and  sisters,  including  Abi- 
gail Pepson,  in  reference  to  the  disposition  of  the  premises 
of  which  Thomas  Fell  died  seized,  including,  particularly, 
the  twelve  and  one-half  acres  of  land  in  controversy,  and, 
also,  a  certain  lot  in  the  city  of  La  Salle,  the  title  to  which, 
it  was  then  believed  by  them,  was  vested  in  Mary  Fell,  as 
the  sole  heir  of  Thomas  Fell ;  that  at  such  consultation  it 
was  arranged  and  mutually  agreed  between  Mary  Fell  and 
her  children,  and  particularly  between  her,  John  Corrigan 
and  Abigail  Pepson,  that  Mary  Fell  should  convey  the  said 
twelve  and  one-half  acres  of  land  to  John  Corrigan,  as  and 
for  his  portion  of  the  supposed  estate,  upon  the  condition 
that  he  would  take  care  of  and  maintain  an  infirm  brother 
during  his  lifetime,  who  was  suffering  from  a  pulmonary 
disease,  which  was  considered  incurable;  that,  in  pursuance 
of  such  mutual  agreement,  Mary  Fell  did  convey,  on  the  4th 
day  of  May,  1865,  said  twelve  and  one-half  acres  of  land  to 
John  Corrigan,  and  John  Corrigan  did  take  care  of,  support 
and  maintain,  from  the  time  of  the  agreement,  the  said  in- 
firm brother,  during  his  lifetime  and  until  his  death,  and,  in 
so  doing,  expended  much  more  than  the  value,  at  that  time, 
of  the  twelve  and  one-half  acres  of  land;  that  it  was,  at  the 
time  of  said  family  arrangement  and  agreement,  also  further 
agreed  that  Mary  Fell  should  convey  to  Abigail  Pepson,  as 
and  for  her  portion  of  the  real  estate,  the  said  lot  in  the  city 
of  La  Salle;  that,  to  carry  out  and  complete  the  arrangement 
and  agreement,  Mary  Fell  did,  on  or  about  the  4th  day  of 
May,  1865,  execute  and  deliver  to  Abigail  Pepson  a  deed  for 
said  lot;  that  Abigail  Pepson  then  took  possession  of  the 
lot,  and  has  since  held  it,  claiming  to  be  owner,  and  that  the 
other  brothers  and  sisters  of  John  Corrigan  have,  ever  since 
such  agreement  and  arrangement,  consented  to,  and  acqui- 
esced in,  the  possession  and  ownership  of  said  lot  by  Abigail 
Pepson ;  that  Abigail   Pepson  received  the  deed  for  the  lot 
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as  and  for  her  full  share  of  the  estate  of  which  Mary  Fell 
died  seized,  and  that  she  then  and  there,  and  until  the  execu- 
tion of  the  deed  to  Elizabeth  Pasco,  disclaimed  all  interest 
or  right  in  and  to  the  residue  of  the  estate  of  which  Thomas 
Fell  died  seized. 

The  bill  also  contains  allegations  that  Corrigan  took  pos- 
session of  the  twelve  and  a  half  acres  of  land,  upon  receiving 
Mary  Fell's  deed  therefor,  and  thenceforward  held  and  pos- 
sessed it,  claiming  to  be  the  absolute  owner  of  the  whole  of 
it,  until  he  sold  and  agreed  to  convey  it  to  Barbara  Shalton, 
who,  on  making  a  contract  for  a  deed  therefor,  took  pos- 
session thereof,  claiming  to  own  the  whole  until  her  subse- 
quent assignment  of  her  contract  to  appellant,  who  has  since 
had  possession,  claiming  to  own  the  whole.  The  question 
arising  hereon  is;  Avhether,  under  these  allegations,  Abigail 
Pepson  was  estopped  from  claiming  any  interest,  as  heir  at 
law  of  Thomas  Fell,  in  the  twelve  and  one-half  acres. 

^The  question    must   be  determined  with    reference   to  the 

'law  in  force  in  relation  to  the  separate  property  of  married 

women,  at  the  time  the  interest  descended  to  Abigail  Pepson, 

and  when  the  conveyances  to  John  Corrigan  and  herself  were 

made  by  Mary  Fell,  that  is,  the  4th  day  of  May,  1865. 

If  Thomas  Fell  died,  and  Abigail  Pepson  was  a  married 
woman,  before  the  law  of  1861  in  respect  to  the  separate 
property  of  married  women  took  effect,  her  husband  was  pos- 
sessed of  an  estate,  during  coverture,  in  the  property,  which 
was  not  divested  by  that  act.  Rose  et  ah  v.  Sanderson,  38 
111.  247.  If,  however,  either  Thomas  Fell  died  or  she  was 
married  subsequent  to  the  taking  effect  of  that  act,  and  there 
was  issue  of  the  marriage,  born  alive,  the  husband  was  tenant 
of  the  property  by  the  curtesy  initiate.  Cole  v.  Van  Riper, 
44  111.  66.  But  in  no  event  was  it  competent  for  the  wife  to 
alienate  her  property,  except  by  joining  her  husband  in  the 
execution  of  a  deed  for  that  purpose,  acknowledged  in  due 
form  of  law.     Cole  v.    VanRiper,  supra;  Scovil  v.  Kelsey,  46 
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111.  344;  Dean  et  al.  v.  O'Meara  et  al.  47  id.  120;  Scovil  v. 
Connell,  id.  277. 

The  affirmative  was  with  the  appellant,  and  it  was  incum- 
bent on  it  to  show,  with  certainty,  such  state  of  facts  as 
necessarily  precluded  Abigail  Pepson  from  making  claim  to 
the  property.  If  Thomas  Fell  died,  or  she  was  married,  sub- 
sequent to  the  passage  of  the  act  of  1861,- or  if  she  was  un- 
married when  the  deeds  were  made,  on  the  4th  of  May,  1865, 
it  should  have  been  so  alleged.  Bauman.  Achnr.  v.  Street  et  al. 
76  111.  526  ;  Farrell  v.  Patterson,  43  id.  52.  It  is  alleged  that 
Abigail  Pepson  was  married;  that  her  husband's  name  was 
Thomas  Pepson.  and  the  bill  speaks  of  her,  throughout  all 
the  transactions,  as  Abigail  Pepson,  and  it  is  not  shown 
whether  Thomas  Fell  died  before  or  after  1861.  We  are, 
then,  authorized  to  assume  that  Abigail  Pepson  was  a  mar- 
ried woman,  and  that  Thomas  Fell  died  before  1861.  This 
being  so,  it  would  seem  to  scarcely  need  argument  to  prove 
that  it  is  not  possible  that  both  her  and  her  husband's  inter- 
est in  the  property  could  have  been  disposed  of  by  a  parol 
agreement  of  her's.  to  which  it  is  not  alleged  he  was  a  party, 
or  has,  in  any  manner,  given  his  consent. 

But  even  if  her  marriage  or  the  death  of  Thomas  Fell  did 
not  occur  until  after  the  act  of  1861  in  relation  to  the  sepa- 
rate property  of  married  women  was  in  force,  it  being  clear, 
from  the  allegations,  that  both  occurred  prior  to  the  arrange- 
ment and  agreement  of  1865  set  up  as  an  estoppel,  we  can 
have  no  hesitauey  in  determining  she  was  not  bound  by  that 
arrangement  and  agreement. 

"The  weight  of  reason  and  authority,"  says  Bigelow,  in 
his  work  on  Estoppel,  p.  490,  after  a  careful  review  of  the 
adjudged  cases,  ••seem  to  establish  the  proposition  that  a 
married  woman  may  preclude  herself  from  denying  the  truth 
of  her  representations,  but  only  in  the  case  of  pure  torts, 
and  that,  if  her  conduct  is  so  connected  with  contract  that 
the  action  sounds  in  contract,  there  can  be  no  estoppel." 
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Thus,  it  has  been  held  by  this  court,  in  Schivartz  et  ux.  v. 
Saunders,  46  111.  18,  and  Anderson  v.  Armstead,  69  id.  452, 
that,  where  the  wife  fraudulently  permitted  her  husband  to 
represent  himself  as  the  owner  of  her  separate  property,  and 
procure  mechanics  to  make  valuable  improvements  thereon, 
without  disclosing  her  ownership  or  repudiating  his  authority, 
she  is  estopped,  afterwards,  from  denying  his  authority  to 
cause  the  improvements  to  be  made,  when  the  mechanics 
seek  to  enforce  liens  for  payment  of  the  amount  due  them 
for  work  done  under  the  faith  of  the  husband's  authority. 

But  in  Moulton  v.  Hurd,  20  111.  137,  Lindley  v.  Smith  et  al. 
58  id.  250,  and  Hutchings  et  al.  v.  Huggins,  59  id.  29,  it 
was  held,  that  a  married  woman  can  only  alienate  her  real 
estate  by  joining  with  her  husband  in  a  deed  for  that  pur- 
pose, acknowledged  as  required  by  statute,  and  that  a  court 
of  equity  has  no  power  to  reform  her  deed  for  any  mistake 
in  its  provisions  or  in  the  certificate  of  acknowledgment. 
And  in  Bressler  et  cd.  x.  Kent,  61  111.  426,  it  was  held,  the 
\same  doctrine  is  applicable  to  cases  arising  since  the  law  of 
1861  relating  to  the  separate  property  of  married  women 
went  into  force,  as  well  as  before. 

In  Spurck  et  al.  v.  Crook  et  al.  19  111.  415,  it  was  held,  a 
married  woman  who  has  joined  her  husband  in  a  contract,  or 
who  has  contracted  without  her  husband,  will  not  be  made 
to  convey  her  real  estate,  nor  does  she  in  that  way  release  her 
dower;  and  joining  with  her  husband  in  an  agreement  to 
arbitrate  does  not  affect  her  rights.  She  can  not  be  made  to 
perform  an  award. 

And  Rogers  v.  Iiiggins  et  al.  48  111.  212,  is  a  still  stronger 
case  in  illustration  of  the  question  before  us.  It  was  there 
held,  as  is  correctly  shown  by  the  syllabus,  that  ';  a  married 
woman  attempting  to  sell  her  real  estate  without  authority, 
is  not  estopped,  afterwards,  to  assert  her  title  because  she 
received  the  value  of  the  land  as  purchase  money.  Kor  can 
a  court  of  equity  hold  that  a  married  woman  who  so  acts 
without  suppressing  material  facts,  and   has  made  no  false 
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representations  to  induce  the  purchase,  is  guilty  of  such  a 
fraud  as  will  estop  her  from  asserting  her  title,  notwithstand- 
ing her  void  deed.  The  law  presumes  that  one  dealing  with 
a  person  under  disability,  and  knowing  the  fact,  intends  to 
incur  the  consequence  of  his  acts,  and  equity  will  not  relieve 
him  against  them,  or  otherwise  afford  relief." 

These  cases  fully  illustrate  and  sustain  the  distinction 
quoted  from  Bigelow.  In  the  first  two  cases,  the  ground  of 
relief  was  tort;  in  the  other  cases,  relief  Avas  denied  because 
the  conduct  of  the  wife  was  so  connected  with  contract  that 
the  action,  or  proceeding,  sounded  in  contract. 

It  will  have  been  observed  the  allegations  here  fail  to 
charge  Abigail  Pepson  with  fraud.  It  is  neither  alleged  that 
she  concealed  the  knowledge  of,  or  misrepresented  any  mate- 
rial fact.  John  Corrigan  was,  for  aught  that  appears,  fully 
advised  of  every  fact  relating  to  the  property  and  her  interest 
therein,  of  which  she  had  knowledge.  He  knew  she  was  a 
married  woman,  and  is  presumed  to  have  known  the  legal 
disabilities  under  which  she  consequently  labored.  The  ar- 
rangement, or  agreement,  was  but  a  contract,  if  anything, 
and  any  obligations  arising  out  of  it  could  only  be  enforced 
as  originating  in  contract.  There  was,  then,  no  estoppel,  and 
specific  performance  of  the  contract  could  not  be  enforced 
against  Abigail  Pepson,  because  she  was  not  competent  to 
make  such  a  contract. 

The  bar  of  the  Statute  of  Limitations  attempted  to  be  set  up 
is  not  authorized  by  the  facts  in  evidence. 

The  remaining  questions  relate  to  the  portion  of  the  bill 
praying  for  an  injunction.  So  far  as  the  building  is  con- 
cerned it  is  alleged  it  is  already  removed.  If  this  was  in 
violation  of  the  writ  of  the  court  below,  the  parties  removing 
should  have  been  there  attached  and  dealt  with  for  the  con- 
tempt. With  that,  however,  the  bill  before  us  is  not  con- 
cerned. It  does  not  appear,  from  the  allegations  of  the  bill, 
that  there  is  anything  in  the  nature  of  the  building,  discou- 
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nected  from  the  use  to  which  it  may  be  applied,  from  which 
it  can  be  pretended  irreparable  injury  will  result  to  appellant, 
as  co-tenant  with  appellees,  from  permitting  the  building  to 
remain  where  it  is.  For  this,  the  law  affords  an  adequate 
remedy  by  action  of  trespass.  The  allegation  touching  its 
use  as  a  saloon  is  as  follows:  That  appellees  "  very  recently, 
and  until  the  loth  of  February  last,  kept  a  saloon  and  place 
for  selling  spirituous  liquors  and  beer,  and  as  a  place  where 
disorderly  persons  were  in  the  habit  of  congregating,  for  the 
purpose  of  selling  liquors  and  beer  to  the  miners  of  appel- 
lant/' There  is  no  allegation  of  any  special  injury  done  to 
appellant's  property  by  reason  of  disorderly  persons  congre- 
gating at  the  saloon.  There  is  no  allegation  that  appellees 
were  not  legally  licensed  to  sell  liquors,  and  it  is  not  shown 
that  a  sale  by  them  to  the  miners  of  appellant  would  be  in 
contravention  of  any  legal  right  of  appellant. 

We  are  unable  to  see  why  the  enforcement  of  the  criminal 
code  with  respect  to  this  saloon  will  not  afford  appellant  all 
the  protection  to  which  it  is  entitled  as  against  real  or  im- 
aginary evils  from  that  source.  Manifestly,  unless  appellant 
suffers  from  the  saloon  some  special  injury  to  its  property,  not 
suffered  in  common  by  the  public — some  substantial  violation 
of  its  legal  rights,  and  not  a  mere  theoretical  or  fanciful 
wrong — it  has  no  cause  to  complain.  Moreover,  even  if  it 
had  in  the  past  suffered  such  injury,  it  should  appear,  to 
justify  a  court  of  equity  in  interfering  by  way  of  injunction, 
that  the  continuance  of  the  injury  is  threatened  and  its  dan- 
ger imminent,  which  the  bill  omits  to  allege. 

We  see  no  sufficient  objection  to  the  assessment  of  dam- 
ages on  dissolution  of  the  injunction.  The  suggestions  in 
writing,  filed  on  the  dissolution,  are  for  solicitors'  fees,  and 
personal  expenses  in  attending  court,  in  order  to  procure  the 
dissolution,  and  the  decree  shows  the  amount  proved  under 
these  suggestions  was  $50.  It  does  not  appear  that  the 
amount  decreed  was,  as  is  insisted  by  appellant,  of  the  court's 
own  volition;  but  the  record  shows  the   filing   of  the   sug- 
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gestions   in  writing  by  the   solicitors   of  appellees,  and   that 
evidence  was  heard  on  those  suggestions. 

Our  conclusion   is,  there   is   no   substantial   error   in   the 
record,  and  the  decree  will  therefore  in  all  things  be  affirmed. 

Decree  affirmed. 


David  Coey 

V. 

George  Lehman  et  al. 

1.  Contract — enforced  according  to  the  intention  of  the  parties.  Courts 
are  powerless  to  disregard  the  terms  of  a  contract  plainly  expressed,  but 
it  is  their  duty  to  enforce  them  according  to  the  intent  of  the  parties,  as 
shown  by  the  language  used  in  the  contract. 

2.  Same  —  building  contract — payment  upon  certificate  of  architect. 
Where  the  parties  to  a  building  contract  agree  that  the  superintendent 
shall  pass  upon  the  work,  and  certify  to  the  payments  to  be  made,  his 
decision  is  binding,  unless  fraud  or  mistake  on  his  part  shall  be  shown. 

3.  In  this  case,  the  contract  provided  that  the  work  should  be  paid  for 
as  it  progressed,  upon  the  certificate  of  the  architect,  except  fifteen  per 
cent,  which  was  to  be  held  back  until  the  work  was  finished  and  accepted 
by  the  superintending  architect;  it  further  provided  that  payments  made 
under  the  contract,  or  for  extra  work,  should  in  no  case  be  construed  as 
an  acceptance  of  the  work,  but  that  the  contractors  should  be  liable  to 
all  the  conditions  of  the  contract  until  the  work  should  be  finished  and 
accepted  by  the  architect,  and  such  acceptance  should  be  signed  by  the 
architect,  in  order  to  bind  the  ^parties:  Held,  that  the  contractor  could 
not  require  or  compel  the  payment  of  anything  on  account  of  the  work 
and  materials,  except  upon  presentation  of  the  certificate  of  the  architect; 
and  that,  as  to  the  fifteen  per  cent  reserved  until  the  completion  of  the 
work,  it  only  became  payable  upon  the  acceptance  of  the  work,  after  com- 
pletion, by  the  superintending  architect,  and  upon  presentation  of  a  cer- 
tificate signed  by  him. 

4.  Same — merger  of  prior  or  contemporaneous  provisions.  Where  speci- 
fications were  attached  to  a  building  contract  at  the  time  of  its  execution, 
all  previous  or  contemporaneous  agreements  as  to  changes  in  the  specifi- 
cations, were  merged  in  the  contract  as  executed 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  J.  C.  &  J.  J.  Knickerbocker,  and  Mr.  J.  V.  Le- 
Moyne,  for  the  appellant. 

Mr.  F.  Saokett,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellees 
against  appellant,  to  recover  for  extra  work  and  materials, 
and  a  balance  claimed  to  be  due  on  a  contract  under  which 
appellees  furnished  the  material  and  performed  the  mason 
work  and  plastering  on  certain  buildings  in  Chicago,  which 
were  erected  by  appellant  for  Lavina  A.  Herrick,  guardian 
of  certain  minors. 

A  trial  of  the  cause  was  had  before  the  court,  a  jury 
having  been  waived  by  agreement,  which  resulted  in  a  judg- 
ment in  favor  of  appellees,  for  $1132.22.  The  appellant 
brings  the  record  here  by  appeal,  and  has  assigned  various 
errors,  but,  in  the  view  we  take  of  the  facts  presented  by  the 
record,  it  will  only  be  necessary  to  consider  the  sixth  error 
assigned,  as  the  disposition  of  that  will  be  conclusive  of  the 
case.     It  is  as  follows: 

"The  court  erred  in  rendering  judgment  in  favor  of  the 
plaintiffs  below,  because  the  said  plaintiffs  had  not  complied 
with  the  terms  of  their  contract  with  the  defendant,  in  ascer- 
taining the  amount  due  them,  if  anything,  before  the  com- 
mencement of  their  action  in  the  court  below,  as  was  required 
bv  the  terms  of  said  contract." 

The  appellant,  as  appears  from  the  evidence,  on  the  28th 
dav  of  July,  1873,  entered  into  a  written  contract  with  Lavina 
A.  Herrick.  guardian  of  certain  minors,  to  furnish  all  the 
materials  and  build  and  complete  for  her  a  block  of  build- 
ings on  a  certain  street  in  Chicago,  on  or  before  the  15th  day 
of  December  following.      The  work   was   to   be    completed 
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according  to  specifications  and  drawings  by  L.  B.  Dixon  and 
F.  B.  Hamilton,  architects,  to  the  acceptance  of  L.  B.  Dixon, 
superintendent  of  the  work,  for  the  sum  of  $50,750,  to  be 
paid  on  the  certificates  of  the  superintendent. 

On  the  2d  day  of  August,  1873,  appellees  entered  into  a 
written  contract  with  appellant  to  furnish  and  complete  all 
mason  work  and  plastering  for  the  buildings  on  or  before  the 
15th  of  October,  1873,  according  to  the  specifications  and 
drawings  attached  to  the  contract,  made  by  L.  B.  Dixon  and 
F.  B.  Hamilton,  architects;  the  work  to  be  completed  to  the 
acceptance  of  L.  B.  Dixon,  superintendent,  for  the  sum  of 
$13,750;  85  per  cent  of  the  contract  price  was  to  be  paid  as 
the  work  progressed,  and  the  balance,  of  15  per  cent,  upon 
the  acceptance  of  the  work  by  L.  B.  Dixon,  superintendent, 
provided  that  in  each  of  the  said  cases  of  payment,  a  certifi- 
cate should  be  obtained  signed  by  Dixon,  superintending 
architect.  The  contract  also  provided  that  payments  made 
for  the  work  under  the  contract,  or  for  extra  work,  should  in 
no  case  be  construed  as  in  acceptance  of  the  work,  but  the  con- 
tractors should  be  liable  to  all  the  conditions  of  the  contract 
until  the  work  should  be  finished  and  accepted  by  the  archi- 
tect, and  such  acceptance  should  be  signed  by  the  architect, 
in  order  to  bind  the  parties  to  the  contract. 

The  contract  contained  the  further  provision,  that  if  any 
difference  of  opinion  should  arise  as  to  the  quality  or  quan- 
tity of  work  or  materials,  or  any  other  matter  connected  with 
the  work  or  furnishing  materials,  the  decision  of  the  super- 
intending architect  should  be  final  and  binding  on  the  parties 
to  the  contract. 

While  the  work  was  in  progress,  appellees  received  certifi- 
cates from  the  architect  for  various  sums  of  money,  which 
were  paid  by  appellant,  and  at  the  time  the  action  was  com- 
menced, the  85  per  cent  named  in  the  contract  had  all  been 
paid,  but  the  work  done  upon  the  building,  and  the  materials 
furnished,  not  having  been  satisfactory  to  the  architect,  he 
had  not   accepted  the  work  in  writing,  nor  had   he   given   a 
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certificate  for  the  balance  reserved  by  the  terms  of  the  con- 
tract, until  the  work  should  be  finally  accepted. 

It  is  clear  that,  by  the  terms  of  the  contract  which  the 
parties  to  this  record  executed,  appellant  was  not  required, 
and  could  not  be  compelled,  to  make  any  payment  on  account 
of  the  work  and  materials,  except  upon  the  presentation  of 
the  certificate  of  the  architect,  Dixon;  and  as  to  the  15  per 
cent,  it  is  also  plain  that  it  only  became  payable  upon  the 
acceptance  of  the  work,  after  completion,  by  the  superintend- 
ent, and  upon  presentation  of  a  certificate  signed  by  him. 

The  parties  have  seen  proper  to  incorporate  in  the  contract 
these  provisions,  and  to  provide  this  particular  mode  of  pay- 
ment, and  with  it  they  must  be  content.  Courts  are  power- 
less to  disregard  the  terms  of  a  contract  plainly  expressed, 
but,  on  the  other  hand,  it  is  their  duty  to  enforce  them  ac- 
cording to  the  intentof  the  parties,  as  shown  by  the  language 
used  in  the  contract. 

Appellees  failed  to  procure  the  acceptance  of  the  work  bv 
v  the  architect,  Dixon,  and  his  certificate,  and  upon  what  ground 
they  could  expect  to  recover,  we  can  not  conjecture,  when, 
by  the  terms  of  the  contract,  they  agreed  that  he  should 
accept  the  work,  and  give  a  certificate  as  a  condition  prece- 
dent to  payment,  and  also  made  his  decision  final,  and  con- 
stituted him  the  sole  judge  to  settle  difference  of  opinion 
that  might  arise  as  to  quality  or  quantity  of  work,  or  any 
other  matter  connected  with  the  work  or  furnishing  material. 

The  question  here  presented  is  not  a  new  one  in  this  court. 
The  principle  involved  in  this  case  was  settled  in  McAuky 
v.  Carter,  22  111.  53,  in  which  it  was  held,  under  a  contracl 
not  unlike  the  present  one,  that,  where  the  parties  to  a  build- 
ing contract  agree  that  the  superintendent  shall  pass  upon  the 
work,  and  certify  to  the  payments  to  be  made,  his  decision  is 
binding,  unless  fraud  or  mistake  on  his  part  shall  be  shown. 
See,  also,  The  Board  of  Trustees  of  III.  and  Mich.  Canal  v. 
Lynch,  5  Gilman,  526,  McAvoy  v.  Long,  13  111.  147,  and  Korf 
v.  Lill,  September  term,  1874. 
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It  is,  however,  claimed  by  appellees,  that  the  written  con- 
tract offered  in  evidence  was  never  perfected,  executed  or 
delivered. 

Appellees  do  not  deny  the  signing  of  the  contract,  and 
there  is  no  pretense  that  it  was  not  left  with  Dixon,  the  archi- 
tect, and  that  he  held  it  for  the  benefitof  both  parties.  This 
is  all  the  delivery  that  was  necessary.  The  precise  date 
appellant  signed  the  contract  is  not  shown,  nor  is  it  material. 
It  was  executed  by  appellees  and  left  with  Dixon,  and,  within 
a  few  days,  appellant's  attention  was  called  to  the  contract, 
and  he  signed  it. 

It  is  claimed  by  appellees  that,  at  the  time  they  signed  the 
contract,  it  had  been  agreed,  and  was  understood,  that  certain 
changes  should  be  made  in  the  specifications,  which  has  never 
been  done,  and  hence  it  is  said  the  contract  was  never  com- 
pleted. 

^  If  the  specifications  were  attached  to  the  contract  at  the 
time  appellees  executed  it,  and  there  can  be  no  doubt,  from 
all  the  evidence,  that  such  was  the  case,  then  it  matters  not 
what  previous  understanding  or  arrangement  existed,  all  prior 
or  contemporaneous  agreements  were  merged  in  the  contract 
as  executed. 

In  addition  to  this,  the  work  was  done  and  materials  fur- 
nished under  the  contract  and  specifications  attached,  and  the 
money  paid  by  appellant  was  received  by  appellees  and  re- 
ceipted for  by  them  to  apply  on  the  contract  which  they  now 
undertake  to  say  was  not  completed.  By  these  various  acts, 
they  are  estopped  from  now  saying  the  contract  was  not  com- 
pleted. 

It  is,  however,  claimed  by  appellees  that  the  production  of 
a  certificate  from  the  architect  has  been  waived  by  the  acts 
of  the  parties. 

^  hile  it  is  true,  the  building  was  turned  over  by  appellant 

to   the  owner,  who   took  possession  of  the  same,  yet  we  see 

nothing  in  the  conduct  of  appellant,  or  the  architect,  that  can 

be  regarded  as  a  waiver  of  the  plain  requirements  of  the  con- 

12-79th  III. 
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tract.  Indeed,  it  is  a  part  of  the  contract  itself,  that  the  con- 
tractors shall  be  liable  to  all  the  conditions  in  it  contained 
until  the  work  shall  be  finished  and  accepted  by  the  archi- 
tect, and  the  acceptance  is  required  to  be  signed  by  the 
architect,  to  be  binding  on  the  parties  to  the  contract.  But 
it  is  claimed  by  the  attorney  of  appellees,  that  the  judgment 
rendered  may  be  sustained  under  the  proof  for  extra  work. 
That  clause  of  the  contract  is  a  complete  answer  to  this  posi- 
tion, which  provides  that,  if  the  proprietor  or  architects 
should  make  any  alterations,  or  deviate  from  the  specifica- 
tions, such  alteration  was  not  to  make  void  the  contract,  but 
the  alteration  should  be  valued  by  the  architect. 

Whatever  claims  appellees  may  have  for  extra  work,  must 
be  passed  upon  and  valued  by  the  architect.  Such  has  never 
been  done,  nor  do  we  understand,  from  the  evidence,  that 
application  has  ever  been  made  to  him  for  that  purpose. 

We  see  no  ground  upon  which  the  judgment  can  be  sus- 
tained; it  will  therefore  be  reversed. 

Judgment  reversed. 


Zebina  Eastman  et  al. 

v. 
The  City  of  Chicago. 


Dealetcs  in  second-hand  goods — booksellers  buying  and  selling  second- 
hand books.  An  ordinance  of  a  city  which  required  dealers  in  second- 
hand goods  to  procure  a  license,  declared  that,  "any  person  who  keeps 
a  store,  office,  or  place  of  business,  for  the  purchase  or  sale  of  second- 
hand  clothing,  or  garments  of  any  kind,  or  second-hand  goods,  wares  or 
merchandise,  is  hereby  declared  to  be  a  dealer  in  second-hand  goods.". 
Held,-  that  booksellers,  dealing  in  such  stock  as  is  usually  kept  in  a  retail 
book  store,  who  buy  and  sell,  in  connection  with  their  other  business,  and 
as  incidental  thereto,  second-hand  books,  are  not  "dealers  in  second-hand 
goods,"  within  the  meaning  of  the  ordinance. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the  Hon. 
Hekry  Booth,  Judge,  presiding. 
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Mr.  D.  W.  Jackson,  for  the  appellants. 

Mr.  Egbert  Jamieson,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

This  prosecution  was  commenced  under  the  last  clause  of 
section  1,  chapter  24,  of  an  ordinance  of  the  city  of  Chicago, 
that  declares  "any  person  who  keeps  a  store,  office,  or  place 
of  business,  for  the  purchase  or  sale  of  second-hand  clothing, 
or  garments  of  any  kind,  or  second-hand  goods,  wares  or 
merchandise,  is  hereby  declared  to  be  a  dealer  in  second-hand 
goods. " 

Defendants  are  booksellers,  dealing  in  such  stock  as  is 
usually  kept  in  a  retail  book  store,  and  buy  and  sell,  in  con- 
nection with  their  other  business,  second-hand  books. 
Whether  buying  and  selling  of  old  books  comes  within  the 
definition  given  in  the  ordinance  of  a  "dealer  in  second-hand 
goods,"  is  a  question  that  admits  some  discussion.  The  con- 
text, as  well  as  the  clause  of  the  ordinance  cited,  would  seem 
to  indicate  the  penalties  imposed  are  leveled  against  "junk 
dealers,"  and  dealers  in  cast-off  clothing.  What  is  meant  by 
"second-hand  goods,  wares  or  merchandise,"  is  not  defined, 
and  is  by  no  means  clear,  as  those  words  are  used  in  the 
ordinance. 

The  offense  with  which  defendants  are  charged,  is  not  ex- 
pressly defined,  and  if  their  trade  is  rendered  unlawful,  it  is 
by  the  use  of  the  comprehensive  and  rather  indefinite  terms, 
"goods,  wares  or  merchandise."  But  what  warrant  can  there 
be  for  designating  "old  books"  as  "second-hand  goods, 
wares  or  merchandise?"  Like  old  paintings,  they  may  have 
a  peculiar  value,  for  the  reason  they  are  old.  Certainly  they 
can  not,  with  any  degree  of  accuracy,  be  classed  with  old 
metals,  rags,  cast-off  clothing,  and  other  refuse  matter. 

But  be  this  as  it  may,  there  is  one  view  that  is  conclusive  of 
the  present  case.    It  appears,  by  stipulation,  defendants  are  not 
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only  booksellers,  but  dealers  in  all  that  class  of  goods  usually 
kept  in  a  retail  book  store,  such  as  maps,  legal  blanks,  stereo- 
scopes and  stereoscopic  views,  engravings  and  paintings,  child- 
ren's toys  and  games,  and  newas  well  asold  books.  Theirannnal 
purchases  are  from  $15,000  to  $18,000.  Three-fourths  of  the 
old  books  by  them  purchased  are  imported  directly  from  Eng- 
land, and  these  purchases  of  that  class  of  books  over  the  counter 
do  not  exceed  $100  each  year.  Old  books,  including  those 
imported  as  well  as  those  bought  over  the  counter,  constitute 
but  small  part  of  the  stock  carried  by  defendants.  Their 
trade  consists  chiefly  in  what  are  strictly  new  goods.  Obvi- 
ously, the  trade  in  second-hand  books  is  a  mere  incident  to 
their  business.  Exchanges  of  new  books  for  old  editions  of 
the  same  work,  or  perhaps  for  old  books,  are  constantly  being 
made,  and,  in  turn,  they  are  sold  as  customers  may  be  found, 
but  that,  w.e  suppose,  is  done  by  most  booksellers  everywhere, 
to  a  greater  or  less  extent.  It  would  be  plainly  unjust  to 
characterize  defendants  as  ''dealers  in  second-hand  goods. " 
v  Trading  in  old  or  second-hand  books  is  not  their  principal 
business,  except  so  far  as  they  import  old  and  rare  works. 
Surely  it  was  not  intended  the  provisions  of  the  ordinance 
should  be  applied  to  importers  of  old  and  rare  books.  It  is 
not  so  declared  in  the  ordinance,  and  we  are  not  willing  to 
extend  its  provisions  so  as  to  include  that  trade  by  judicial 
construction. 

The  local  trade  of  defendants  in  second-hand  books  is  in- 
significant, and  is  at  most  only  incidentally  connected  with 
their  main  business,  and  does  not,  in  our  opinion,  rendei 
them  liable  to  the  penalties  denounced  against  dealers  in 
"second-hand  goods,"  without  having  first  obtained  a  license 
so  to  do. 

The  conviction  of  defendants  is  plainly  against  the  law 
and  the  evidence,  and  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Lavina  Taylor 
v. 
George  W.  Renn  et  al. 

1.  Building  contract — where  one  class  of  work  is  delayed  by  neglect  in 
respect  to  other  work.  Where  a  party  makes  a  contract  to  do  the  carpenter 
and  joiner's  work  on  a  brick  building,  it  is  always  made, -whether  the  con- 
tract so  provides  or  not,  with  the  understanding  that  the  owner  of  the 
building  shall  keep  the  masons'  work  so  advanced  as  to  enable  the  car- 
penters to  do  their  work  within  the  time  specified  in  their  contract. 

2.  In  such  case,  if  the  carpenters  are  prevented  from  doing  their  work 
witiiin  the  time  specified  in  their  contract,  by  the  omission  of  the  owner 
to  do  something  which  it  is  his  duty  to  do  to  enable  the  carpenter's  work 
to  progress,  such  delay  is  not  chargeable  to  the  carpenters,  and  the  owner 
may  not  say  that  the  contract  price  shall  not  be  paid  because  the  work 
was  not  finished  within  the  time  specified. 

3.  Where  a  contract  for  carpenter's  work  provided  that  the  work  should 
be  completed  within  a  certain  time,  and  also  provided  that  certain  por- 
tions of  such  work  should  not  be  done  until  the  plastering  was  dry,  and 
the  carpenters  were  prevented  from  finishing  the  work  within  the  time, 
by  reason  of  the  plastering,  through  the  fault  of  the  owner,  not  being  dry, 
and  the  carpenters  afterwards  completed  the  wrork  and  the  same  was 
accepted  by  the  owner,  it  was  held  that  the  carpenters  were  entitled  to 
the  contract  price. 

4.  Same — the  architect  made  the  final  arbiter.  When  the  owner  of 
ground  about  to  erect  a  building  on  it,  enters  into  a  contract  with  a 
builder  to  do  the  work  under  the  direction  and  superintendence  of  an 
architect,  and  agrees  to  pay  for  the  work  upon  the  certificate  and  esti- 
mate of  the  architect,  and  the  builder  agreed  that  he  was  to  demand 
no  pay  except  as  he  should  produce  a  certificate  under  the  hand  of  the 
architect,  stating  the  amount  due  for  materials  furnished  and  work  done 
by  the  builder  as  per  contract,  and  it  was  further  agreed  that  in  case  of 
any  difference  of  opinion  between  the  parties  in  relation  to  the  contract, 
the  work  to  be  performed  under  it,  or  in  relation  to  the  plans  and  speci- 
fications, the  decision  of  the  architect  should  be  final  and  binding,  it  was 
held,  that  the  certificate  of  the  architect  that  the  work  was  done  and  ma- 
terials'furnished  in  substantial  compliance  with  the  contract,  was  con- 
clusive on  the  parties,  and  that  there  could  be  no  appeal  from  his  decision 
unless  he  could  be  charged  with  fraud  or  mistake. 

5.  Action — when  party  may  recover  on  the  quantum  meruit.  Where  a 
special  agreement  for  work  is  entered  into  and  the  work  is  performed, 
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but  not  pursuant  to  the  agreement,  the  party  performing  the  work  may- 
recover  for  it  upon  the  quantum  meruit. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Dent  &  Black,  for  the  appellant. 
Mr.  F.  S.  W.  Brawley,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  indebitatus  assumpsit,  in  the  Superior  Court  of 
Cook  county,  by  George  W.  Benu  and  William  G.  Waddell, 
plaintiffs,  against  Lavina  Taylor,  defendant,  to  recover  a 
balance  alleged  to  be  due  for  their  work  as  carpenters  and 
joiners  and  materials  furnished  to  complete  a  brick  build- 
ing belonging  to  the  defendant,  situate  on  West  Eandolph 
street,  in  the  city  of  Chicago. 

The  cause  was  tried  by  the  court  without  a  jury,  on  the  gen- 
eral issue. 

The  court  found  for  the  plaintiffs,  assessing  the  damages 
at  five  hundred  dollars,  rendering  judgment  therefor. 

To  reverse  this  judgment  the  defendant  appeals,  and  claims 
plaintiffs  were  not  entitled  to  recover  anything,  insisting,  as 
a  proposition  of  law,  that  when  contractors  are  shown  to  be 
wilfully  in  default,  and  when  there  is  no  voluntary  accept- 
ance of  the  work  done,  the  parties  in  default  can  not  recover 
anything  for  what  they  have  done  in  their  own  wrong,  and 
in  support  of  it  refers  to  a  large  number  of  authorities  of 
this  and  other  courts. 

We  are  not  disposed  to  take  any  exception  to  this  proposi- 
tion, the  onus  being  upon  appellant  to  establish  the  terms  of 
the  proposition,  the  wilful  default,  and  that  the  acceptance  of 
the  work  done  was  compulsory,  not  voluntary,  on  her  part. 

What  are  the  proofs  ? 

The  agreement  to  do  the  carpenter  and  joiner's  work  on 
this  house,  and  furnish  material,  was  made  September  3d, 
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1873,  plaintiffs  agreeing  to  do  the  work  according  to  the 
plans,  specifications  and  drawings  of  Theo.  Karls,  architect, 
in  a  good,  substantial  and  workmanlike  manner,  "to  the  sat- 
isfaction of  and  under  the  direction  of  the  said  architect." 
They  agreed  to  complete  the  job  by  the  loth  of  November 
of  the  same  year,  and  in  case  of  failure,  to  pay  twenty  dollars 
per  day  for  each  day  later;  for  which  work  and  material,  and 
their  completely  and  faithfully  executing  it,  and  furnishing 
the  materials  therefor  so  as  to  carry  out  the  contract  and  the 
design  according  to  their  true  spirit,  meaning  and  intent,  and 
at  the  time  mentioned,  and  to  the  full  and  complete  satisfac- 
tion of  said  Theo.  Karls,  the  architect  and  superintendent,  de- 
fendant agreed  to  pay  plaintiffs  the  sum  of  two  thousand  and 
forty-five  dollars,  upon  the  estimates  of  said  Karls.  It  was 
further  agreed,  that  before  plaintiffs  should  be  entitled  to  de- 
mand payment  for  the  work,  or  any  part  of  it,  they  should 
produce  to  the  defendant  a  writing  or  certificate,  under 
the  hand  of  the  architect  and  superintendent,  Karls,  stating 
the  amount  due  for  materials  furnished  and  work  done  by  the 
plaintiffs  as  per  contract. 

It  was  further  agreed,  in  case  any  difference  of  opinion 
should  arise  between  the  parties  in  relation  to  the  contract, 
the  work  to  be  performed  under  it,  or  in  relation  to  the  plans, 
drawings  and  specifications,  the  decision  of  Theo.  Karls,  the 
architect,  should  be  final  and  binding  on  all  the  parties. 

We  have  examined  the  testimony  in  the  cause,  and  fail  to 
find  any  wilful  or  other  default  on  the  part  of  appellees. 

Whilst  the  work  progressed  the  required  certificates  of  the 
architect  were  presented  and  paid,  so  that  up  to  November 
17th,  1873,  one  thousand  dollars  had  been  paid  on  the  con- 
tract. On  that  day  another  certificate  was"  presented  by 
appellees  to  appellant  for  four  hundred  dollars,  on  which  she 
paid  the  sum  of  one  hundred  dollars  only.  The  final  certifi- 
cate was  issued  by  the  architect  on  the  16th  of  January,  1874, 
which,  after  deducting  one  hundred  dollars  on  account  of 
lumber  furnished    of  an    inferior  quality,  leaves    a    balance 
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due  of  five  hundred  and  sixty-nine  dollars.  This,  added  to 
the  balance  due  on  November  17,  1873,  of  three  hundred 
dollars,  shows  a  balance  due  appellees  of  eight  hundred 
and  sixty-nine  dollars. 

The  architect  and  superintendent.  Karls,  testifies  that  the 
work  was  done  by  appellees  under  his  superintendence  and 
direction;  that  it  was  performed  substantially  as  required  by 
the  contract;  that  they  did  as  he  directed;  that  he  was  at  the 
building'  every  other  day,  or  every  third  day,  while  the  work 
was  progressing",  in  October  and  November,  and  probably  three 
or  four  days  in  December,  and  was  there  in  January.  It  is 
sufficient,  in  disposing  of  this  appeal,  to  advert  only  to  the 
contract  and  the  testimony  of  the  architect.  The  work  was 
done  under  his  superintendence  and  direction,  and  was  done 
in  substantial  compliance  as  to  quality  of  work  and  materials 
used,  and  from  his  decision  there  can  be  no  appeal,  unless  he 
can  be  charged  with  fraud  or  mistake.  The  architect  knew 
^vhat  the  contract  required,  and  his  testimony  is  with  direct 
reference  to  its  terms.  This  action  is  conclusive  upon  the 
parties. 

Canal  Trustees  v.  Lynch,  5  Gilm.  521,  McAvoy  v.  Long,  13 
111.  147,  McAuley  v.  Carter,  22  ib.  53,  and  Korf  v.  Lull,  70 
111  420,  where  all  the  cases  are  reviewed.  It  being  the  contract 
of  these  parties,  that  the  certificate  of  the  architect  should  be 
conclusive,  appellees  made  out  their  case  by  producing  and  prov- 
ing such  certificate.  He  was  made  the  judge  of  all  matters  per- 
taining to  the  contract,  he  drew  the  plans  and  specifications  and 
superintended  the  work,  and  when  he  certifies  the  money  was  due 
under  the  contract,  and  testifies  the  work  was  done  in  sub- 
stantial compliance  with  its  terms,  what  should  prevent  a 
recovery  ? 

Appellant  says  there  were  defects  in  the  material.  That 
may  be  so,  but  the  architect  allowed  one  hundred  dollars  for 
that,  and  another  architect,  Bauman,  testifies  that  sum  would 
have  completed  the  work   substantially  according  to  the  con- 
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tract.  There  is,  then,  no  evidence  of  default,  wilful  or  other- 
wise, so  that  one  of  the  terms  of  appellant's  proposition 
drops  out. 

But  it  is  said,  the  contract  was  not  completed  at  the 
time  specified.  There  was  no  claim  set  up  for  the  stipulated 
damages  on  that  account.  But  was  there  any  delay  for  which 
appellees  are  justly  chargeable?  The  contract  was  to  do  the 
joiner  and  carpenter  work  on  a  brick  building.  It  needs  no 
argument  to  show,  even  if  the  contract  for  such  work  does 
not  so  provide,  that  it  is  always  made  with  the  understand- 
ing that  the  owner  of  the  building  shall  keep  the  masons' 
work  so  advanced  as  to  enable  the  carpenters  to  do  their 
work. 

Cold,  freezing  weather  arrived  whilst  this  work  was  in  pro- 
gress. Appellant  was  requested  by  the  architect,  on  three  or 
four  occasions,  to  heat  the  building,  so  that  the  plastering 
might  dry,  which  she  promised  to  do,  but  did  not  do.  Had 
it  been  heated,  the  carpenter  work,  he  testifies,  could  have 
been  completed  by  the  loth  December,  and  by  the  time  speci- 
fied iti  the  contract  had  the  plastering  been  dry.  By  the 
specifications  the  base  and  casings  were  not  to  be  put  on  until 
the  plastering  was  thoroughly  dry,  and  appellees  were  delayed 
on  this  account.  Heating  was  necessary  to  dry  the  plaster- 
ing— it  was  not  dry  enough  for  the  carpenter  work  to  go  on 
until  the  1st  of  Januarv.  The  delav,  then,  is  not  chargeable 
to  appellees.  Appellant  prevented  the  work  from  proceeding, 
by  reason  of  failing  to  heat  the  building.  It  was  her  act.  or 
omission.  Marsh  v.  Kauff,  decided  September  term,  1874  ; 
and  such  is  the  acknowledged  doctrine  everywhere. 

Appellant  knowing  of  this  delay,  and  permitting  appellees 
to  go  on  with  the  work  after  the  day  specified,  making  no 
complaint,  waived  performance  at  the  day,  and  continued  the 
contract  as  in  full  force  after  the  day  specified  for  its  full  com- 
pletion, and  this  she  had  a  clear  right  to  do.  If  this  was  a 
condition  precedent,  it  ceased  to  be  so  by  the  subsequent 
conduct  of  appellant. 


186  Taylor  v.  Renh  et  at.  [Sept.  T. 

Opinion  of  the  Court. 

The  other  term  of  appellant's  proposition  is,  there  was  no 
voluntary  acceptance  of  the  work.  Being  sworn  as  a  witness, 
she  testifies  she  was  at  the  building-  very  often,  as  much  as 
once  or  twice  a  week ;  that  the  keys  were  delivered  to  her 
sometime  in  January,  1874;  had  demanded  them  before. 

There  was  no  compulsory  acceptance  here.  Possession  of 
the  keys  was  full  possession  of  the  house,  and  they  were  de- 
livered to  her  on  her  own  demand,  and  which  she  fully 
accepted.  So  that  there  is. nothing  left  of  the  two  terms  of 
appellant's  proposition.  The  case  cited  by  appellant,  from 
2  Gilm.  91,  Eldridge  v.  Iiowe,  holds,  if  a  person  contracts  to 
build  a  house  upon  the  land  of  another,  and  proceeds  to  per- 
form the  work  in  part,  and  afterwards  refuses  or  neglects  to 
complete  it  according  to  the  terms  of  the  agreement,  it  would 
be  impracticable  for  the  employer  to  abandon,  and  he  may 
properly  appropriate  the  work  so  far  as  it  has  progressed  with- 
out being  subject  to  an  action  upon  a  quantum  meruit,  unless 
lie  should  render  himself  liable  by  an  acceptance. 

All  the  cases  cited  by  appellant  on  his  first  point,  contain- 
ing the  main  propositions,  are  like  this  was  in  2  Gilman,  and 
were  executory  contracts,  or  contracts  only  in  part  performed. 
If  the  rule  was  as  contended  for,  in  relation  to  executed  con- 
tracts, though  not  strictly  according  to  their  terms,  every 
employer  who  furnishes  the  land  on  which  the  house  is  built, 
if  not  built  in  the  time  specified,  and  in  the  precise  manner 
stipulated,  and  of  good  material,  but  is,  in  fact,  completed 
and  accepted,  and  which  has  added  value  to  the  land,  could 
free  himself  from  his  obligation  to  pay  for  it  by  alleging 
the  work  was  not  done  at  the  time  stipulated,  nor  such  mate 
rials  furnished  as  promised,  nor  that  the  work  was  done  in 
the  manner  agreed. 

The  true  rule,  as  found  in  all  books  of  authority,  is  this 
If  a  party  plaintiff  prove  a  special  agreement,  and  the  work 
done,  but  not  pursuant  to  such  agreement,  he  may  recover 
upon  the  quantum  meruit,  for  otherwise  he  would  not  be  able 
to  recover  at  all.     Whenever  there  has  been   an   entire  per- 
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formance  of  the  precedent  condition,  but  not  exactly  accord- 
ing to  the  contract,  the  plaintiff  may  recover  on  a  quantum 
meruit.  Linningdale  v.  Livingston,  10  Johns.  36.  4-The  same, 
in  principle,  is  the  case  of  Eggleston  v.  Buck,  24  111.  262,  and 
is  the  doctrine  of  all  common  law  courts,  and  by  text  writers 
of  authority.  Chitty  on  Contracts,  826;  Addison  on  Con- 
tracts, 409;  Greenleaf  on  Evidence,  sec.  104. 

The  evidence  in  this  record  shows  a  substantial  compliance 
with  the  contract,  though  not  in  all  its  terms ;  and  on  every 
principle  of  law  and  justice,  appellant,  having  accepted  the 
work  and  materials,  is  liable  in  this  action. 

Appellees  have  filed  cross  errors,  having  excepted  to  the 
finding  of  the  court  as  less  than  their  proofs  warranted.  They 
clearly  show  that  on  November  17,  1873,  there  was  the  sum 
of  four  hundred  dollars  due  them  on  the  architect's  certifi- 
cate and  estimates  of  that  date.  Of  this  sum  one  hundred 
dollars,  only,  were  paid.  On  the  certificate  of  January  17, 
1874,  there  was  due  appellees  five  hundred  and  sixty-nine 
dollars.  The  amount  of  appellees'  recovery  should  have  been 
three  hundred  dollars,  with  interest  from  November  17,  1873, 
plus  five  hundred  and  sixty-nine  dollars,  with  interest  from 
January  17,  1874. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Superior  Court  to  render  a  judgment  accord- 
ingly.    The  cause  is  remanded  for  that  purpose. 

Judgment  reversed. 


William  Lewis  et  al. 

v. 
Geoege  C.  Lanpheee. 

1.  Amendment  of  bill  in  chancery.  Courts  of  chancery  have  never 
required  an  affidavit  showing  grounds  for  filing  an  amended  bill,  but,  on 
the  contrary,  it  is  always  allowed  when  the  chancellor  can  see  that  the 
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complainant,  by  his  evidence,  has  made  a  case  requiring  relief,  but  is 
variant  from  the  bill. 

2.  When  an  amended  bill  is  filed,  it  is  not  an  abandonment  of  the 
original  bill,*and  the  complainant  is  not  precluded  from  proving  allega- 
tions in  the  original  and  not  in  the  amended  bill,  nor  is  he  restricted  to 
the  prayer  of  the  latter. 

3.  Chancery  practice — continuance  on  amendment  of  bill.  In  such  a 
case,  if  the  defendant  has  evidence  to  meet  the  case  made  by  the  com- 
plainant under  his  amended  bill,  and  it  is  beyond  his  reach,  and  he  has 
been  guilty  of  no  want  of  diligence,  the  chancellor,  on  a  proper  showing, 
should  either  continue  the  case  or  extend  the  time  to  procure  the  evi- 
dence. 

4.  Creditor's  bill — to  subject  to  an  execution  at  law.  Where  a  party 
files  a  bill  to  set  aside  a  fraudulent  conveyance  of  real  estate,  or  to  subject 
the  same  to  the  payment  of  an  execution,  it  is  true,  he  must  show  that  he 
has  exhausted  his  remedy  at  law,  but  this  is  done  by  showing  that  an  exe- 
cution has  been  issued  and  placed  in  the  hands  of  an  officer,  and  that  the 
officer  made  a  demand  of  the  debtor  for  property  or  money  to  satisfy  it, 
and  that  the  debtor  stated  that  he  had  neither,  and  thereupon  the  officer 
returned  the  execution  nulla  bona. 

5.  A  judgment  debtor  fraudulently  conveyed  land  to  his  son,  to  hin- 
■der  and  delay  his  creditors,  and  took  a  deed  from  his  son  reconveying  the 

land  to  him,  but  did  not  put  the  last  named  deed  on  record.  The  judg- 
ment creditor,  after  levying  his  execution  on  the  land,  filed  a  bill  in  chan- 
cery, setting  forth  the  facts,  and  asking  that  the  land  be  subjected  to  sale 
to  satisfy  the  execution:  Held,  that  the  facts  brought  the  case  within  the 
jurisdiction  of  a  court  of  equity,  and  that  the  complainant  was  entitled  to  the 
relief  asked  for. 

6.  Chancery — relieves  against  every  species  of  fraud.  Equity  relieves  against 
almost  every  species  of  fraud,  and  as  it  assumes  almost  every  conceivable 
form,  courts  have  never  defined  the  limits  to  the  relief  that  will  he  granted, 
or  the  precise  character  of  fraud  that  falls  within  their  jurisdiction;  but  any 
effort  to  obscure  the  title  to  real  estate,  or  its  conveyance,  to  defraud,  hinder  or 
dehiy  creditors,  clearly  affords  grounds  for  relief. 

7.  Estoppel  —  representation  of  execution  debtor  that  he  has  no  property. 
Where  an  execution  debtor  informs  the  officer  having  the  execution  that  he 
has  no  property  or  money  with  which  to  pay  it,  and  the  officer  thereupon  re- 
turns the  execution  nulla  bona,  the  debtor  is  estopped  to  deny  the  truth  of  such 
statement  to  the  officer;  and  upon  a  hill  filed  against  him  to  subject  real  estate 
alleged  to  have  been  fraudulently  conveyed  by  him,  to  the  payment  of  such 
execution  debt,  he  will  not.  be  heard  to  say  that  he  had  property  liable  to  execu- 
tion at  the  time  he  stated  to  the  officer  that  he  had  not,  and  thus  defeat  the 
bill. 
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Appeal  from  the  Circuit  Court  of  Knox  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  F.  C.  Smith,  for  the  appellants. 
Mr.  A.  M.  Brown,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  recovered  a  judgment,  before  a  justice  of  the 
peace,  against  William  Lewis,  on  the  13th  of  October,  1873. 
He  sued  out  an  execution  and  placed  it  in  the  hands  of  a  con- 
stable, who,  after  making  a  demand,  returned  the  writ  no 
property  found.  Appellee  thereupon  procured  and  filed  a 
transcript  of  the  justice's  docket,  in  the  circuit  clerk's  office. 
He  sued  out  an  execution  and  placed  it  in  the  hands  of  the 
sheriff,  who  levied  it  upon  the  land  in  controversy.  He  then 
filed  this  bill,  alleging  that  Wm.  Lewis  had  fraudulently  con- 
veyed this  property  to  his  son  Hiram,  to  hinder,  delay  and 
prevent  appellee  from  collecting  his  debt;  that,  as  a  part  of 
the  fraudulent  scheme,  Hiram  Lewis  then  reconvened  the 
property  to  his  father,  who  held  the  deed  of  conveyance,  and 
fraudulently  failed  to  place  it  on  record. 

Answers  were  filed,  not  under  oath,  denying  all  the  ma- 
terial allegations  of  both  the  original  and  amended  bills, 
and  replications  were  filed.  On  the  hearing,  the  court  found 
for  complainant,  and  decreed  that  the  land  was  subject  to  the 
lien  of  the  transcript  and  execution,  and  liable  to  be  sold  in 
satisfaction  of  the  same,  and  defendants  appeal. 

A  number  of  questions  are  raised  and  objections  urged 
against  the  regularity  of  the  proceedings  in  the  court  below. 
It  is  urged  that  the  court  below  erred  in  the  exercise  of  its  dis- 
cretion in  allowing  an  amended  bill  to  be  filed  without  an 
affidavit  showing  grounds  therefor.  There  is  no  force  in  this 
objection.  The  practice  of  our  courts  of  chancery  has  never 
required  it,  but,  on  the  contrary,  it  is  always  allowed,  when 
the  chancellor  can  see  that  the  complainant,  by  his  evidence, 
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has  made  a  case  requiring  relief,  but  is  variant  from  the  bill. 
In  such  a  case,  the  evidence  shows  all  the  grounds  that  are 
required.  It  is  not  the  province  of  the  court  to  obstruct  or 
stifle  justice,  merely  to  build  up  a  useless  and  expensive  svs- 
tem  of  practice,  augmenting  costs,  delaying  justice  and  sub- 
serving no  beneficial  end.  Where  the  evidence  shows  such  a 
case,  the  defendant  is  usually  apprised  of  the  fact,  and  is  not 
surprised  by  the  amendment,  as  he  may  generally  be,  if  he 
desires,  fully  prepared  to  meet  it,  if  he  has  such  evidence. 
But  if  he  has  such  evidence,  and  it  is  beyond  his  reach,  and 
he  has  not  been  guilty  of  a  want  of  diligence,  the  chancellor, 
on  a  proper  showing,  would  either  continue  the  case  or  ex- 
tend the  time  to  procure  the  evidence.  This  was  a  matter  of 
discretion  in  the  court  below,  and  we  do  not  see  that  there 
was  any  abuse  of  it,  to  say  nothing  of  its  gross  and  oppres- 
sive exercise. 

It  is  also  insisted  that  the  amended  bill  should  be  regarded 
as  a  substitute  for  the  original,  and  that  it  abandoned  the 
original  bill,  and  that  complainant  should  have  been  precluded 
from  proving  allegations  in  the  original,  and  not  in  the 
amended  bill,  and  that  he  should  have  been  restricted  to  the 
prayer  of  the  latter.  The  objection  is  a  novel  one,  inasmuch 
as  it  is  opposed  to  the  uniform  and  most  elementary  rules  of 
practice  since  courts  of  chancery  were  first  organized.  The 
objection  is  frivolous. 

It  is  again  urged,  that  a  complainant,  in  a  case  of  this 
character,  must  exhaust  his  remedy  at  law,  before  he  can  re- 
sort to  equity  for  relief.  There  is  no  doubt  of  the  correct- 
ness of  the  rule,  but  does  it  appear  that  he  has  not,  in  this 
case?  Win.  Lewis,  the  debtor,  when  called  on  by  the  con- 
stable with  the  execution,  denied  having  money  or  property 
to  discharge  or  satisfy  it.  This,  then,  shows  that  he  had 
neither  money  nor  personal  property  at  that  time.  Having 
made  the  statement,  he  will  not  be  heard  to  say  that  it  was 
untrue.  He  has  no  right  to  complain,  if  appellee  gave  him 
more  credit  for  veracity  than    he    deserved.     If  the  declara- 
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tion  was  false,  as  it  probably  may  have  been,  it  was  made 
with  the  expectation  that  it  would  be  received  as  truth,  and 
he  expected  it  to  be  believed,  and  he  has  accomplished  all 
that  he  expected  when  he  made  the  statement.  If  he  had 
money  or  property  to  pay  the  execution  when  he  said  he  had 
not,  the  statement  was  not  technically  true,  but  it  was  simply 
false.  Nor  has  he  shown  that  he  subsequently  acquired 
the  property  it  is  now  claimed  he  held.  If  he  had  such 
property,  he,  by  false  and  fraudulent  statements,  preserved  it 
from  levy  and  sale,  and  carried  out  his  fraudulent  purpose  of 
preserving  the  property;  and  having  succeeded  in  that  fraud- 
ulent scheme,  he  will  not  now  be  heard  to  prove  the  fraud 
and  defeat  this  proceeding,  which  was  doubtless  induced  by 
that  statement.  Had  he  then  said,  as  is  now  urged,  that  he 
had  an  abundance  of  property,  and  had  turned  it  out  on  the 
execution,  does  he,  or  any  one  else,  suppose  that  this  proceed- 
ing would  have  ever  been  instituted? 

Does  he  hope  to  baffle  justice  by  having  the  bill  dismissed, 
and  then,  when  property  is  demanded,  to  fall  back  and  call 
witnesses  to  prove  that  his  statements  were,  in  fact,  true? 
His  statement  fully  justified  the  constable  in  returning  the 
execution  nulla  bona,  even  if  that  question  could  be  raised  in 
this  proceeding,  which  may  be  well  doubted. 

It  is  insisted  that  the  sheriff  should  have  demanded  prop- 
erty before  levying  on  this  land,  and  the  filing  of  the  bill. 
Even  if  a  demand  was  held  to  be  necessary,  the  constable  had 
made  a  demand  but  a  few  days  previous,  and  it  proved  inef- 
fectual, and  we  must  presume  that  this  was  known  to  appel- 
lee. Again,  if  the  debtor  in  execution  had  the  personal 
property  that  is  now  claimed,  and  he  wished  to  preserve  this 
land  from  sale,  as  soon  as  the  levy  came  to  the  knowledge  of 
appellants,  the  one  could  have  turned  it  out  to  the  officer,  or 
his  failing  to  do  so,  the  other  could  have  pointed  it  out  to  the 
officer,  and  required  him  to  make  a  levy  on  it. 

The  statute  gives  an  election  to  the  judgment  creditor  upon 
what  property  he  will  have  his  execution  levied,  except  per- 
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sonal  property,  which  shall  be  last  taken.  (R.  S.  1874,  sec. 
11,  p.  622.)  This,  then,  gave  appellee  the  right  to  levy  upon 
this  property,  if  the  title  was  in  Wm.  Lewis,  without  seeking 
to  levy  on  personal  property.  So  that,  in  any  point  of  view 
that  has  occurred  to  us,  the  levy  was  regular. 

It  is,  however,  said,  that,  if  the  fee  to  this  land  was  in  the 
judgment  debtor  by  an  unrecorded  deed,  there  was  no  ob- 
struction to  its  sale  under  execution,  and  the  remedy  was 
complete  at  law,  and  hence  equity  should  not  take  jurisdic- 
tion to  afford  relief. 

Suppose  such  a  sale  had  been  made,  no  redemption  had, 
and  appellee  had  acquired  a  sheriff's  deed,  does  any  one  sup- 
pose that  equity  would  not  entertain  jurisdiction  to  enjoin 
Hiram  Lewis  from  asserting  title  against  the  purchase  by 
appellee?  Or  to  compel  Wm.  Lewis  to  discover  by  what 
title  he  held  the  property  when  the  sale  was  made,  and  to 
restrain  him  and  his  heirs  and  assigns  from  ever  asserting 
title?  It  strikes  us  that  a  court  of  equity  would  not  hesitat< 
to  relieve  against  such  a  fraud.  The  jurisdiction  in  chancery 
is  not  so  limited  as  to  be  powerless  to  afford  relief  against 
such  fraudulent  acts.  And  if  equity  will  grant  such  relief 
after  the  sale  is  made  and  the  title  is  vested  in  the  purchaser, 
no  reason  is  perceived  why  it  should  not  under  the  lien  of  the 
judgment  and  the  levy  of  the  execution,  that  the  purchaser 
may  know  what  title  he  is  acquiring,  and  that  he  may  be 
relieved  of  subsequent  litigation,  to  vindicate  his  title. 

Equity  relieves  against  almost  every  species  of  fraud,  and 
as  it  assumes  almost  every  conceivable  form,  courts  have 
never  defined  the  limit  to  the  relief  that  will  be  granted,  or 
the  precise  character  of  fraud  that  falls  within  their  juris- 
diction. We  are  clearly  of  opinion  that  an  effort  to  obscure 
the  title  to  real  estate,  or  its  conveyance,  to  defraud,  hinder 
or  delay  creditors,  affords  grounds  for  relief. 

It  is  said  that  there  is  no  evidence  that  there  are  other 
creditors.  Suppose  there  are  no  others,  does  anyone  suppose 
a  fraud  can  not  be  perpetrated   on   one  creditor?     We   pre- 
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same  not.  If  a  fraud  is  perpetrated  on  one  creditor,  the 
principles  of  justice  will  as  readily  call  the  powers  of  equity 
into  action  to  afford  relief,  as  if  the  creditors  were  numerous. 
Justice  demands  that  right  be  done  to  one  person  as  speedily 
and  as  effectually  as  to  many. 

It  is  earnestly  insisted  that  the  evidence  does  not  warrant 
the  decree.  A  careful  consideration  of  all  of  it  strongly  im- 
presses us  with  the  conviction  that  the  sale  to  Hiram  by  the 
father  was  without  consideration,  and  for  fraudulent  pur- 
poses, and  that  both  parties  actively  participated  in  it,  and 
the  evidence  tends  strongly  to  prove  that  Hiram  subsequently 
reconveyed  to  his  father.  But  whether  he  has  or  not,  in 
either  case  appellee  is  entitled  to  the  relief  sought,  and  which 
was  granted  by  the  decree. 

Perceiving  no  error  in  the  decree  of  the  court  below,  it 
must  be  affirmed. 

Decree  affirmed. 


James  M.  Walker  et  al. 

V. 

Lorenzo   Stevens. 

1.  Attorney  at  law — liable  to  his  client  for  negligence  of  7iis  employee. 
Where  an  attorney  at  law  employs  another  person  to  prosecute  a  claim 
placed  in  his  hands  for  collection,  he  is  liable  to  his  client  for  the  negli- 
gence of  the  person  so  employed  by  him,  and  the  fact  that  such  person 
is  himself  a  competent  lawyer,  does  not  relieve  the  attorney  employing 
him  from  liability  to  his  client  on  account  of  such  negligence. 

2.  A  claim  placed  in  the  hands  of  an  attorney  was  in  the  shape  of  a 
judgment  in  the  circuit  court,  and  it  was  presented  in  the  counly  court 
on  the  31st  of  October,  1865,  for  allowance  against  the  estate  of  the  judg- 
ment debtor;  the  only  question  in  regard  to  it  was  as  to  the  allowance  of 
an  alleged  credit  of  $25  claimed  to  be  evidenced  by  a  receipt.  On  the 
loth  of  August,  1866,  the  claim  not  having  been  allowed,  an  order  of 
distribution  of  the  estate  was  made  by  the  county  court,  which  exhausted 
the  assets  of  the  estate,  leaving  nothing  for  this  claim:    Held,  that  there 
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was  evidence  from  which  the  jury  might  find  that,  by  the  exercise  of 
proper  diligence  in  prosecuting  the  claim,  an  allowance  might  have  been 
obtained  prior  to  the  15th  day  of  August,  1866,  and  that  if  it  had  been 
so  obtained,  the  claim  would  have  shared  in  the  order  of  distribution, 
and  having  so  found,  their  verdict  should  not  be  set  aside. 

Appeae  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  Sibeey,  Judge,  presiding. 

Mr.  Sidney  Smith,  for  the  appellants. 

Mr.  E.  A.  Small,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  to  recover  for  damages  result- 
ing to  the  plaintiff  by  reason  of  the  neglect  of  the  defendants 
to  prosecute,  with  proper  diligence,  a  claim  intrusted  to  them, 
as  attorneys  at  law,  for  collection,  against  the  estate  of  one 
Edwin  Richards,  deceased.  One  trial  was  had,  resulting  in 
a  verdict  and  judgment  for  the  defendants. 

On  appeal  from  that  judgment  to  this  court,  the  judgment 
was  reversed  for  the  reason  that  the  verdict  was  against  the 
evidence,  and  the  cause  remanded  for  a  new  trial.  The  case 
is  reported  in  55  111.  151. 

Another  trial  was  then  had  in  the  court  below,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff,  for  $3071.25, 
from  which  judgment  the  defendants  took  this  appeal,  and 
now  ask  that  this  last  judgment  be  reversed,  principally  on 
the  ground  that  the  verdict  was  unwarranted  by  the  evidence. 

We  do  not  perceive  that  the  state  of  facts,  as  now  pre- 
sented, is  essentially  changed  from  what  it  was  when  the  case 
was  before  us  at  the  former  time. 

The  chief  additional  testimony  is  in  reference  to  Mr.  Smith, 
introduced  in  view  of  an  observation  made  in  the  opinion  de- 
livered in  the  case  before,  that  "the  care  and  management  of 
the  case  was  intrusted  almost  entirely  to  Mr.  W.  P.  Smith,  who 
was  at  that  time  a  clerk  in  their  (defendants')  office."  The 
further  proof  is  now  in  the  record  that  Mr.  Smith  was  a  com- 
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petent  lawyer,  who  was  admitted  to  the  bar  of  this  State  in 
1861.  But  it  in  nowise  relieves  against  the  effect  of  Mr. 
Smith's  neglect,  that  he  was  a  competent  lawyer,  instead  of  a 
clerk  in  defendants'  office. 

The  plaintiff  employed  the  defendants,  and  they,  in  turn, 
intrusted  the  matter  in  the  hands  of  Mr.  Smith,  and  are  re- 
sponsible for  any  negligence  of  his. 

Appellants  claim  that  they  are  now  seeking  to  present  a 
new  ground  of  defense,  not  urged  before,  to-wit :  that  the 
loss  of  plaintiff's  claim  was  not  chargeable  to  the  negligence 
of  the  defendants,  but  to  errors  of  the  county  judge. 

The  record  shows  that,  on  the  loth  day  of  August,  1866, 
it  appearing  to  the  county  court  that  the  administrators  of 
the  estate  of  Edwin  Richards  had  in  their  hands  sufficient 
funds  belonging  to  the  estate  to  pay  the  claims  allowed 
against  it,  there  was  an  order  of  distribution  of  that  date, 
made  by  the  county  court,  that  the  administrators  pav  all 
claims  allowed  against  said  estate.  This  order  of  distribu- 
tion, it  is  claimed,  exhausted  the  entire  assets,  leaving  nothing 
for  plaintiff's  claim,  which  had  not  then  been  allowed.  It  is 
insisted  that  this  order  of  distribution  was  in  direct  violation 
of  law;  that  the  claim  of  the  plaintiff  having  been  presented 
within  two  years  from  the  granting  of  letters  of  administra- 
tion, was  entitled  to  a  pro  rata  share  of  the  estate  the  same 
as  other  claims,  and  that  this  wrongful  order  of  distribution 
caused  the  loss  of  plaintiff's  claim. 

As  the  plaintiff's  claim  was  presented  for  allowance  on  the 
31st  day  of  October,  1865,  and  consisted  of  a  judgment  in 
the  circuit  court,  and  as  the  only  question  in  regard  to  it 
seemed  to  be  as  to  the  allowance  of  an  alleged  receipt  for 
$25,  as  a  credit  upon  it,  there  was  evidence  from  which  the 
jury  might  find  that,  by  the  exercise  of  proper  diligence  in 
prosecuting  the  claim  for  allowance,  an  allowance  of  the 
claim  might  have  been  obtained  prior  to  the  15th  day  of 
August,  1866,  and  that  if  it  had  been  so  obtained,  the  claim 
would  have  shared  in  the  order  of  distribution.     The  finding 
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of  the  jury  in  this  regard  we  can  not  say  is  so  unwarranted 
by  the  evidence  as  ro  require  that  the  verdict  should  be  set 
aside. 

Objection  is  taken  to  the  giving  of  the  fourth  and  fifth 
instructions  for  the  plaintiff,  which  were  to  the  effect  that 
there  was  a  right  of  recovery  if  the  claim  of  the  plaintiff 
was  lost  in  consequence  of  the  negligence  of  the  defendants 
in  failing  to  procure  its  allowance  in  the  county  court  on  or 
before  the  15th  day  of  August,  1866. 

Under  the  evidence,  we  fail  to  perceive  any  sufficient 
oround  of  objection  to  the  instructions. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Geokge  F.  Woek 

v. 

William  E.  Hall  et  al, 

1.  Chancery — decree  pro  confesso  upon  exceptions  sustained  to  answer. 
Where  exceptions  to  an  answer  are  allowed,  and  the  remainder  of  the 
answer  presents  no  material  issue,  and  the  defendant  makes  no  further 
answer,  it  is  proper  to  decree  that  the  petition  of  the  complainant  be 
taken  as  confessed,  for  want  of  an  answer. 

2.  Mechanic's  lten — what  deemed  the  commencement  of  suit  to  enforce. 
Where  material  was  furnished  by  a  firm,  under  a  contract,  up  to  a  given 
time,  when  the  firm  was  changed,  one  partner  retiring  and  others  be- 
coming partners,  and  the  contract  was,  b}^  arrangement  with  all  the  par- 
ties, completed  by  the  new  firm,  who  were  to  be  paid  for  all  material 
furnished  after  that  time,  and  a  petition  by  the  members  of  the  original 
firm,  to  enforce  a  lien  for  all  material  furnished  by  both  firms,  under  the 
contract,  was  filed,  and  subsequently  a  petition  in  the  same  case  was  filed 
by  the  new  firm  to  enforce  their  lien,  it  was  held,  that  the  filing  of  the 
last  petition  should  not  be  regarded  as  the  commencement  of  the  suit  to 
enforce  the  lien  of  the  petitioners  therein,  but  that  the  filing  of  the  first 
petition  was,  however  irregularly,  the  commencement  of  the  suit  for  that 
purpose,  and  it  was  competent,  under  the  12th  and  13th  sections  of  the 
statute  relating  to  liens,  for  the  members  of  the  new  firm  to  be  made  par- 
ties thereto,  at  any  time  before  final  judgment. 
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8.  Same— liability  of  subsequent  purchasers.  It  is  improper,  in  a  pro- 
ceeding to  enforce  a  mechanic's  lien,  to  decree  that  a  defendant,  who  has 
no  connection  with  the  matter  except  as  a  subsequent  purchaser  of  the 
property,  shall  pay  the  debt.  Such  purchaser  is  under  no  obligation  to 
pay  the  debt,  unless  he  chooses  to  do  so  to  protect  his  title.  The  lien 
attaches  to  the  propert}',  but  it  can  not  be  enforced  against  subsequent 
purchasers  not  otherwise  liable  for  the  payment  of  the  debt,  beyond  the 
sale  of  the  propert}'. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Wilson  &  Perry,  for  the  appellant. 
Mr.  B.  M.  Munn,  for  the  appellees. 

Mr.   Justice  Scholfield   delivered   the   opinion   of  the 

Court : 

William   E.  Hall   and  William   E.  Frost,  composing   the 
firm   of  Hall   &  Frost,  filed  their  petition  for  a  mechanic's 
lien,  on  the  11th  of  July,  1873,  in  the  court  below,  alleging 
that  George  F.  Work,  holding  a  leasehold  interest  in  certain 
described  lots  in  the  city  of  Chicago,  on  the  1st  of  October, 
1872,  formed  a  co-partnership  with  Thomas  Wilson,  for  the 
erection  of  a  business  block  thereon,  of  the  value  of  $30,000; 
that  Wilson  &  Work  contracted  with  the  petitioners  to  fur- 
nish for  the  buildings  to  be  erected,  doors,  sash,  blinds,  lum- 
ber, etc.,  as  might  be  called  for,  within  one  year  from  October 
1,  1872;  that,  under  the  direction  of  the  architect  of  Wilson 
&  Work,  petitioners  immediately  commenced  to  furnish  such 
materials,  and  continued  to  do  so  until  about  April  30,  1873, 
when  the  building  was  completed;  that  the  materials  so  fur- 
nished amounted,  in  the  aggregate,  to  $2578.88;  that,  about 
the  loth  of  April,  1873,  Work  gave  them  a  note  for  the  first 
bill,  $1292.90,  due  in  sixty  days,  which  has  never  been  paid, 
and  is  worthless;  that,  on  May  22,  Work  gave  a  note  for  the 
last  bill,  $1285.98,  to  W.  E.  Frost  &  Co.;  that,  some  time  in 
March,  1873,  the  firm  of  Hall  &  Frost  was  changed  to  that 
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of  W.  E.  Frost  &  Co.,  William  E.  Hall  retiring  therefrom 
and  A.  H.  Leonard,  D.  Keller,  A.  Schilling  and  H.  H.  Drew 
becoming  members,  but  it  was  agreed  by  all  the  parties  in 
interest  that  said  contract  should  be  carried  out  between  Wil- 
son &  Work  and  the  petitioners,  Hall  &  Frost,  but  that  W. 
E.  Frost  &  Co.  were  to  have  the  second  bill  of  items,  when 
collected;  and,  at  the  time  of  the  trial  of  this  suit,  the  peti- 
tioners ask  that  said  second  bill  of  items  may  be  ordered 
paid  to  W.  E.  Frost  &  Co.,  and  the  first  to  the  petitioners, 
and  that  the  respective  sums  may  be  enforced  against  the 
property  described  ;  that  Henry  M.  Shepard  pretends  to  have 
some  interest  in  the  premises;  also,  the  Citizens'  Bank,  and 
some  woman,  whose  name  is  unknown. 

The  prayer  is,  that  the  petioners'  respective  liens  may  be 
enforced,  etc. 

The  answer  of  George  F.  Work  and  the  Citizens'  Bank 
sets  up  that,  before  the  filing  of  the  petition,  the  petitioners 
voluntarily  received  and  accepted,  in  full  payment  of  their 
claims,  the  promissory  note  of  George  F.  Work  &  Co.,  com- 
posed of  George  F.  Work  and  Samuel  Work;  that  Samuel 
Work  had  no  interest  in  the  premises,  said  note  being  inde- 
pendent security,  and  that  petitioners  thereby  waived  and 
released  all  claim  and  right  to  any  mechanic's  lien;  that 
Henry  M.  Shepard  has  a  mortgage  on  the  premises  for  $25,- 
000,  payable  five  years  from  October  1,  1872;  that,  on  Feb- 
ruary 1,  1873,  Work  and  wife  executed  a  deed  of  trust  on 
the  premises  to  George  Scoville,  to  secure  the  payment  often 
bonds  of  $1000  each,  payable  five  years  after  date,  at  ten  per 
cent,  six  of  which  were  purchased  for  full  value,  before  matu- 
rity, by  the  Citizens'  Bank,  which  still  holds  them  ;  that,  at 
the  time  it  purchased  the  bonds,  it  had  no  notice  or  knowl- 
edge that  the  petitioners  had  any  claim  upon  the  premises, 
but,  upon  the  contrary,  that,  at  and  before  the  time  of  such 
purchase,  the  written  certificate  of  the  architect  was  shown 
the  bank,  which  stated  there  were  no  mechanics'  liens  or 
claims   on   the    premises,  and    that  the    bank  purchased  the 
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bonds,  relying  on  such  certificate;  and,  in  conclusion,  they 
plead  the  acceptance  of  the  notes  of  George  F.  Work  &  Co., 
by  the  petitioners,  in  bar  of  the  relief  prayed. 

On   the day  of  May,   1875,  William  E.  Frost,  A.  II. 

Leonard,  D.  Keller,  A.  Schilling  and  H.  H.  Drew,  compos- 
ing the  firm  of  William  E.  Frost  &  Co.,  filed  their  petition 
in  the  same  suit,  alleging  that  on  or  about  the  15th  of  April, 
1873,  they  formed  a  co-partnership,  as  mechanics  and  material- 
men, etc.,  and  since  that  time  have  been  engaged  in  the  man- 
ufacturing of  sash,  doors,  blinds,  etc.;  that  prior  to  April 
1st,  1873,  Hall  &  Frost  had  a  verbal  contract  with  Wilson 
&  Work  to  furnish  the  doors,  sash,  blinds,  etc.,  for  the  build- 
ing to  be  erected  by  them,  etc.,  the  materials  to  be  furnished 
as  directed  by  the  architect,  at  fair  prices,  and  within  one 
year,  and  to  be  paid  for  when  furnished  ;  that  in  pursuance 
of  that  contract,  Hall  &  Frost  furnished  material  until  about 
the  1st  of  April,  1873,  when  the  firm  was  dissolved,  and  the 
petitioners  formed  a  new  firm,  under  the  name  aforesaid^  as 
successors  in  the  same  business;  that  there  was  then  due 
Hall  &  Frost  $1037.42,  for  materials  furnished  by  them,  for 
which  amount  Wilson  &  Work  executed  their  note  at  sixty 
days;  that  by  the  consent  of  Wilson  &  Work,  it  was  then 
agreed  that  the  petitioners  should  go  on  and  complete  Hall 
&  Frost's  original  contract,  and  furnish  the  balance  of  the 
material;  that  the  petitioners  went  on  and  furnished  the 
balance  of  the  material,  and,  upon  the  completion  of  the  job, 
Wilson  &  Work  accepted  the  same ;  and  on  the  22d  of  May, 
1873,  they,  or  George  F.  Work  &  Co.,  gave  petitioners  their 
note  for  $1308.48  at  sixty  days;  that  neither  of  said  notes 
was  paid,  and  that  there  is  now  due  them  $1308.48,  and  in- 
terest since  May  22d,  1873;  that  the  building,  exclusive  of 
the  lot  and  lease,  is  worth  $30,000,  and  sufficient  to  pay  all 
liens  and  incumbrances.  The  names  of  other  incumbrancers 
are  then  given,  after  which,  it  is  alleged  Edwin  Walker  has 
some  interest  by  recent  purchase,  and  is  made  a  defendant; 
that  Hall  &  Frost  have  a  claim  in   a  suit  now  pending  in 
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said  court,  upon  said  building,  to  the  amount  of  $1037.42. 
which  is  a  first  lien  on  the  building.  The  prayer  is  that  the 
petitioners'  claim-  for  Si 308.48  be  allowed  and  declared  a  first 
lien,  and  that  in  default  of  payment  the  premises  be  sold. 

The  answer  of  Wilson  &  Work,  The  Citizens'  Bank  and 
Edwin  Walker,  admits  that  Hall  &  Frost  furnished  materials 
to  the  amount  of  $1037.42,  as  stated  in  the  petition  ;  and  al- 
leges that  firm  dissolved  and  went  out  of  business  about  the 
1st  of  April,  1873,  taking  in  payment  of  their  account  the 
note  of  George  F.  Work  &  Co.;  that  after  the  dissolution  of 
the  firm,  the  petitioners,  under  a  verbal  arrangement  with 
the  architect  of  Wilson  &  Work,  furnished  materials  to  the 
amount  of  $1308.48,  for  which  the  firm  of  George  F.  Work 
&  Co.  gave  their  note  at  sixty  days.  They  deny  that  the 
petitioners  furnished  the  materials  at  the  request  of  Hall  & 
Frost;  that  it  was  verbally,  or  otherwise,  agreed  that  the 
petitioners  should  complete  the  contract  of  Hall  &  Frost; 
that  petitioners  furnished  any  materials  on  account  of  Hall 
&  Frost;  but  allege,  on  the  contrary,  whatever  materials  the 
petitioners  furnished  were  furnished  on  their  own  account, 
and  pursuant  to  the  verbal  agreement  with  the  architect. 
They  admit  the  materials  were  furnished  and  the  building 
completed  on  or  before  the  22d  of  May,  1873,  when  said 
note  for  $1308.48  was  executed.  Walker,  further  answering, 
sets  up  the  28th  section  of  chapter  82  of  the  Revised  Statutes, 
entitled  "An  act  to  revise  the  law  in  relation  to  liens,"  against 
the  petitioners'  right  to  recover,  inasmuch  as  the  last  pay- 
ment claimed  by  the  petitioners  became  due  July  22d,  1873, 
and  their  petition  to  enforce  their  lien  was  filed  on  the  loth 
day  of  May,  1875,  and  that  he  had  purchased  and  become 
the  owner  of  the  premises  on  the  4th  of  November,  1874,  and 
placed  his  deed  therefor  on  record  on  the  29th  of  December, 
1874,  more  than  six  months  after  said  last  payment  became 
due.     The  answer  is  verified  by  the  oath  of  Walker. 

Exceptions  were  filed  to  the  answer,  which  the  court  sus- 
tained, 1st.  Because  the  record  shows  petitioners  were  before 
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the  court  all  the  time  since  July  11th,  1873.  2d.  Because 
the  petition  was  a  mere  supplemental  petition,  and  the  object 
was  to  avoid  a  misjoinder.  3d.  No  subsequent  incumbrance 
can  defeat  petitioners7  claim.  4th.  Walker's  interest  was 
subject  to  petitioners'  claim. 

Whereupon,  the  defendants  making  no  further  answer,  it 
was  decreed  that  the  petition  of  W.  E.  Frost  be  taken  as  con- 
fessed by  the  defendants,  for  want  of  an  answer. 

It  was  referred  to  the  master  in  chancery  to  take  and  re- 
port the  evidence.  He  reported  that  in  November,  1872, 
Wilson  &  Work  made  an  oral  contract  with  Hall  &  Frost 
for  the  materials,  etc.,  specified  in  the  petition,  as  furnished 
by  Hall  &  Frost  ;  that  under  such  contract,  Hall  & 
Frost  furnished  materials,  etc.,  to  the  amount  of  $1,037.44 — 
which  is  due  them  upon  a  promissory  note  given  by  George 
F.  Work,  under  the  name  of  George  F.  Work  &  Co.  He 
then  gives  the  names  of  other  intervening  petitioners,  and 
amounts  due  them,  and  then  proceeds  to  state  as  follows  :  ''As 
appears  from  the  evidence,  W.  E.  Frost  &  Co.  furnished  ma- 
terials which  went  into  said  building,  under  contract  with 
said  Work,  to  the  amount  of  $1,308.48,  which  sum  should  be 
allowed,"  etc. 

It  is  contended  that  it  appears  from  the  petition  of  W.  E. 
Frost  &  Co.  that  they  are  not  entitled  to  any  decree;  that 
what  materials,  etc.,  they  furnished  were  furnished  under  and 
in  pursuance  of  the  contract  with  Hall  &  Frost. 

We  are  of  opinion  that  it  sufficiently  appears  from  the  al- 
legations that  W.  E.  Frost  &  Co.  had  a  contract  directly  with 
Wilson  &  Work,  after  the  dissolution  of  the  firm  of  Hall  & 
Frost,  to  furnish  the  remainder  of  the  materials,  etc.,  for  the 
building,  within  the  same  time  and  upon  like  terms  as  pro- 
vided by  the  contract  with  Hall  &  Frost.  It  is  true,  this  is 
not  stated  in  so  many  words,  but  such  we  regard  as  the  neces- 
sary inference  from  what  is  stated;  and,  inasmuch  as  no  ob- 
jection was  taken  to  the  petition  in  the  court  below,  we  think 
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the  question  as  to  the  sufficiency  of  the  averment  in  this 
respect  should  be  considered  as  having  been  waived. 

It  is  next  objected,  that  the  court  erred  in  decreeing  that 
the  petition  of  W.  E.  Frost  &  Co.  be  taken  as  confessed,  for 
want  of  an  answer. 

In  passing  upon  this  point  it  will  be  necessary  first  to  ex- 
amine the  exceptions  sustained  by  the  court  to  the  answer. 

The  lien  of  the  claim  embraced  in  this  petition  was  at- 
tempted to  be  enforced  by  suit,  in  the  original  petition  of  Hall 
&  Frost,  for  the  benefit  of  W.  E.  Frost  &  Co.,  and  we  are  of 
opinion  that  the  amendment  of  the  proceedings  allowing  W. 
E.  Frost  &  Co.  to  appear  as  petitioners,  should  not  be  regarded 
as  the  commencement  of  the  suit  to  enforce  the  lien.  Suit 
for  that  purpose  was  commenced,  however  irregularly  or 
improperly,  by  the  petition  of  Hall  &  Frost,  and  it  was  com- 
petent, under  the  twelfth  and  thirteenth  sections  of  the  statute 
relating  to  liens,  to  permit  W.  E.  Frost  &  Co.  to  be  made 
parties  thereto,  at  any  time  before  final  judgment. 

When  the  exceptions  were  allowed,  we  are  unable  to  see 
that  the  remainder  of  the  answer  raised  any  material  issue; 
and  counsel  fail  to  point  out  wherein  it  does  so. 

The  evidence  reported  by  the  master  shows  that  W.  E. 
Frost  &  Co.,  after  the  dissolution  of  the  firm  of  Hall  &  Frost, 
furnished  materials,  etc.,  under  contract  with  Work.  The 
only  difference  between  the  allegation  in  the  petition  and  an- 
swer in  this  respect  is,  in  the  petition  it  is,  among  other 
things,  alleged  such  materials  were  furnished  at  the  request 
of  Hall  &  Frost  to  complete  their  contract,  etc.,  while  the 
answer  denies  that  Hall  &  Frost  made  such  request,  but 
alleges  that  they  were  furnished  pursuant  to  a  contract  be- 
tween W.  E.  Frost  &  Co.  and  the  architect  in  charge  of  the 
work. 

It  appears  from  the  petition,  and  it  is  not  denied  by  the 
answer,  that  Hall  &  Frost  make  no  claim  for  the  materials 
furnished  by  W.  E.  Frost  &  Co.,  but  concede  that  the  amount 
due  therefor  is  to  be  paid  to  W.  E.  Frost  &  Co.    Under  these 
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circumstances  what  possible  difference  can  it  make  whether 
the  materials  were  furnished  pursuant  to  the  request  of  Hall 
&  Frost,  or  not  ?  The  material  facts  are  that  they  were  fur- 
nished under  contract,  of  like  terms  with  that  between  Work 
&  Wilson  and  Hall  &  Frost,  between  them  and  Work  & 
Wilson,  or  the  architect,  which  does  not  seem  to  be  disputed, 
and  that  Hall  &  Frost  make  no  claim  on  that  account. 

In  the  answer  to  the  original  petition  filed  by  Hall  & 
Frost,  it  is  set  up  and  relied  upon  as  a  defense,  that  the  peti- 
tioners accepted  in  payment  of  their  claim  the  note  of  George 
Work  and  Samuel  Work — being  an  independent  security  ; 
but  the  answer  to  the  petition  of  W.  E.  Frost  &  Co.  simply 
alleges  that  George  Work  &  Co.  gave  their  note  for  the 
amount  of  the  account,  without  adding  that  it  was  an  inde- 
pendent security  and  accepted  as  a  payment  or  satisfaction 
of  the  account, — hence  no  issue  is  made  whether  the  note 
operated  as  a  release  of  the  lien. 

We  do  not  consider  as  deserving  of  special  notice,  any  of 
the  other  allegations  in  the  answer. 

The  form  of  the  decree  is,  however,  objectionable  in  sev- 
eral respects.  In  the  first  place,  there  is  no  apparent  necessity 
why  there  should  have  been  two  decrees.  It  would  seem  that 
all  could  have  been  embraced  in  a  single  decree  directing  the 
payment  of  the  claims  of  the  different  claimants,  by  name,  and, 
in  default,  that  the  property  be  sold  for  that  purpose.  This, 
however,  is  a  mere  irregularity.  But  the  decree  that  Walker 
shall  pay  the  debt  is  improper.  He  was  under  no  obligation 
to  pay  the  debt  unless  he  should  choose  to  do  so  to   protect 

I  his  title.  Under  sec.  25,  chap.  82,  R.  L.  1874,  pp.  667-8, 
executions  may  issue  on  decrees  in  cases  of  this  kind,  for  the 
balance  found  due  after  exhausting  the  proceeds  derived  from 
the  sale  of  the  property  to  which  the  lien  attaches;  and  it 
would  be  manifestly  unjust  and  inequitable  to  hold  that  a 
party  should  become  liable  for  the  payment  of  a  debt  to 
which  he  was  not   a  partv,  merelv  because   he  was  the  pur- 
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than  he  might  choose  to  do  so  to  relieve  the  lien.  The  lien 
attaches  to  the  property,  but  it  can  not  be  enforced  against 
subsequent  purchasers,  who  are  not  otherwise  liable  for  the 
payment  of  the  debt,  beyond  the  sale  of  the  property. 

So  much  of  the  decree,  therefore,  as  directs  Walker  to  pay 
the  debt  is  reversed,  but  it  is,  in  all  other  respects,  affirmed. 
Walker  will  recover  his  costs  in  this  court. 

Decree  7'eversed  in  part. 


Wenzel  Kantsky  et  al. 

v. 

Thomas  G.  Atwood. 

1.  Contract— description  of  parties.  The  fact  that  parties  executing 
a  contract,  who  were  members  of  a  mere  partnership  firm,  are  described 
in  the  body  thereof  by  the  name  of  a  planing-  mill  company,  does  not 
affect  the  validity  of  the  contract. 

2.  Same — regarded  as  the  contract  of  parties  executing  it.  In  the  body 
of  a  lease,  the  parties  of  the  first  part  were  described  as  the  New  Eng- 
land Planing  Mill  Co.,  but  it  was  executed  by  a  firm,  who  were  the  plan- 
ing mill  company,  in  their  firm  name:  Held,  that  the  lease  was  to  be 
regarded  as  the  contract  of  the  parties  who  executed  it  in  the  firm  name, 
and  that  it  was  not  affected  by  the  statute  prohibiting  companies  not  in- 
corporated from  assuming  a  corporate  name. 

Appeal,  from  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellants. 

Messrs.  Wilson  &  Perry,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Thomas  G.  Atwood  against 
appellants,  to  recover  rent  due  upon  a  lease  which,  upon  its 
face,  purports  to  be  made  by  the  New  England  Planing  Mill 
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Company,  party  of  the  first  part,  and  appellants,  party  of  the 
second  part,  but  it  was  executed  by  Driscoll  &  Loveland,  as 
party  of  the  first  part. 

The  property  named  in  the  lease  was  sold  and  conveyed  by 
Driscoll  &  Loveland  to  appellee,  and  the  suit  was  brought  in 
his  name  as  assignee. 

On  a  trial  of  the  cause  before  a  jury,  appellee  recovered  a 
judgment  of  $750,  which  appellants  insist  should  be  reversed 
for  two  reasons : 

First — That  the  court  erred  in  admitting  in  evidence  the 
lease  made  between  the  New  England  Planing  Mill  Company 
and  appellants. 

Second — That  the  verdict  is  against  the  evidence. 

It  is  averred  in  the  declaration  that  the  lease  was  made 
between  certain  persons  then  and  there  trading  under  the 
style  and  firm  name  of  the  New  England  Planing  Mill  Com- 
pany, and  likewise  trading  under  the  style  and  firm  name  of 
Driscoll  &  Loveland,  of  the  one  part,  and  the  defendants  of 
the  other  part,  and  the  lease  is  set  out  in  hcec  verba. 

It  was  proven  on  the  trial  that  the  New  England  Planing 
Mill  Company,  and  Driscoll  &  Loveland,  were  one  and  the 
same;  that  the  firm  of  Driscoll  &  Loveland  owned  the  mill  as 
partners,  which  they  called  the  New  England  Planing  Mill. 
This  name  was  given  the  mill  for  the  reason  the  firm  manu- 
factured  large  quantities  of  lumber  to  send  to  New  England. 

It  also  appeared  that  appellee  purchased  the  mill  property 
of  Driscoll  &  Loveland,  and,  after  the  purchase,  appellants 
attorned  to  him,  and  paid  rent  for  the  property  to  him,  as 
landlord,  for  about  one  year,  when  they  abandoned  it,  and  re- 
fused to  pay  rent  according  to  the  terms  of  the  lease. 

It  is  urged  that  the  lease  is  void,  because  it  purports  to  be 

I  made  by  one  party,  and  was  signed  by  another. 
A  complete  answer,  however,  to  this  position  is  found  in 
the  fact  that  the  New  England  Planing  Mill  Company,  and 
Driscoll  &  Loveland,  as  the  evidence  discloses,  can  not   be 
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Mill  Company  was  Driscoll  &  Loveland,  under  another  name 
and   style. 

When  Driscoll  &  Loveland  leased  the  property  to  appel- 
lants, the  mere  fact  that,  in  the  body  of  the  lease,  they 
described  themselves  as  the  New  England  Planing  Mill  Com- 
pany, did  not  affect  the  validity  of  the  contract.  When 
Driscoll  &  Loveland  executed  the  contract,  they  became  bound 
by  its  terms  and  conditions  as  the  party  of  the  first  part,  and 
when  it  was  executed  by  appellants,  they  also  became  liable 
to  observe  its  terms  and  requirements. 

It  is  also  said  the  lease  is  void,  because  the  statute  prohib- 
its, under  a  penalty,  any  company  or  association,  not  incor- 
porated, from  assuming  a  corporate  name. 

The  lease  in  question  is  to  be  regarded  as  the  contract  of 
the  parties  who  executed  it,  and  as  Driscoll  &  Loveland  exe- 
cuted the  contract  in  their  own  names,  and  not  in  a  corporate 
name,  the  argument  of  appellants  has  no  application  to  the 
facts  of  this  case.  We  are  therefore  of  opinion  that  the  lease 
was  properly  admitted  in  evidence. 

In  regard  to  the  second  point  made  by  appellants,  that  the 
verdict  was  contrary  to  the  evidence,  we  have  carefully  ex- 
amined the  testimony,  and  find  it  to  be  conflicting,  and,  under 
the  uniform  decisions  of  this  court,  the  verdict  of  the  jury 
must  be  regarded  as  final. 

The  appellants  insisted  before  the  jury  that  they  were  com- 
pelled to  abandon  the  leased  building,  for  the  reason  that 
appellee  failed  to  furnish  the  power  stipulated  for  in  the  lease, 
and  failed  to  keep  the  premises  in  proper  condition,  and  to 
observe  other  requirements  of  the  contract.  On  the  other 
hand,  this  was  denied  by  appellee,  and  he  introduced  evidence 
tending  to  show  that  he  substantially  complied  with  the  terms 
and  conditions  of  the  lease  ;  that  appellants  became  dissatis- 
fied with  the  location,  and  desired  to  change  their  place  of 
business  ;  that  the  objections  made  by  them  were  but  a  pretext 
to  get  rid  of  the  lease. 

These  were  all  questions  of  fact,  purely  for  the  considera- 
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tion  of  the  jury.  They  saw  the  witnesses  upon  the  stand, 
and  were  better  able  to  form  a  correct  opinion  as  to  their 
credibility,  and  the  degree  of  weight  to  be  given  to  the  evi- 
dence of  the  various  witnesses  than  an  appellate  court. 

Under  such  circumstances,  unless  it  appears  that  manifest 
injustice  has  been  done,  which  this  record  does  not  disclose, 
we  can  not  disturb  the  verdict. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


The  First  National  Bank  of  Sioux  City  et  al. 


David  A.  Gage  et  al. 

1.  Bill,  of  discovery — may  be  filed  upon  return  of  execution  unsatisfied. 
The  law  requires  a  sheriff  to  return  an  execution  within  ninety  daj-s,  but 
he  may  take  the  responsibility  to  make  his  return  before  the  expiration 
of  that  period,  and  when  a  return  of  nulla  bona  has  been  made,  the  cred- 
itor, under  the  statute,  may  exhibit  his  bill  for  a  discovery  of  property 
belonging  to  the  defendant. 

2.  A  receiver  should  be  appointed  only  in  case  of  imperative  neces- 
sity. A  receiver  should  be  appointed  in  no  case  unless  it  is  made"  to 
appear  there  is  an  imperative  necessity  for  the  step,  to  preserve  some 
particular  property  for  such  persons  as  shall  be  entitled  to  the  benefit. 

3.  Injunction — on  bill  of  discovery.  Where  a  bill  of  discovery  contains 
no  clear  and  distinct  charge  that  the  defendants  have  any  particular 
property  or  things  in  action  in  their  possession,  there  can  be  no  necessity 
for  a  restraining  order,  and  the  court  will  not  be  warranted  in  granting 
an  injunction. 

Appeal  from  the  Superior   Court   of  Cook   county ;   the 
Hon.  Samuel  M.  Moore.  Judge,  presiding. ' 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  appel- 
lants. 


Messrs.  Jackson  &  Skinner,  for  the  appellees. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

Complainants,  having  obtained  judgments  at  law  against 
defendants,  on  the  same  day  filed  their  bill  to  discover  assets 
in  the  hands  of  defendants,  for  an  injunction,  and  for  the 
appointment  of  a  receiver. 

No  reason  is  perceived  why  the  bill  may  not  be  good  as  a 
bill  of  discovery,  and  to  that  extent  defendants  ought  to  have 
been  required  to  answer  it.  The  allegations  are  sufficient  for 
that  purpose. 

Objection  is  made  there  is  no  proper  return  of  nulla  bona 
to  the  executions  issued  on  the  judgments,  and  hence  the  bill 
was  prematurely  filed.  The  allegation  is,  on  the  same  day 
the  judgments  were  rendered,  that  thereafter  executions  were 
issued  and  afterwards  returned  by  the  sheriff  wholly  unsatis- 
fied ;  that  he  could  find  no  property  of  defendants  in  his 
county  out  of  which  to  satisfy  the  executions. 

It  plainly  appears  all  this  took  place  before  the  bill  was 
filed.  Our  statute  on  this  subject  provides  that,  whenever  an 
execution  shall  have  been  issued  against  the  property  of  a 
defendant  on  a  judgment  at  law  or  in  equity,  and  shall  have 
been  returned  unsatisfied  in  whole  or  in  part,  the  party  suing 
out  such  execution  may  file  a  bill  in  chancery  against  such 
defendant  and  any  other  person,  to  compel  the  discovery  of 
any  property  or  thing  in  action  belonging  to  defendant.  R. 
S.  1874,  p.  203,  sec.  49. 

Under  this  statute,  what  reason  can  be  assigned  why  the 
sheriff  shall  retain  the  execution  for  any  particular  time? 
The  law  requires  him  to  make  his  return  within  ninety  days. 
He  may,  however,  take  the  responsibility  to  make  his  return 
before  the  expiration  of  that  period,  and  when  a  return  of 
nulla  bona  has  been  made,  the  creditor,  under  the  statute,  may 
exhibit  his  bill. 

The  demurrer  admits  the  allegations  of  the  bill,  there  had 
been  a  return  of  nulla  bona  previously  made  on  the  execu- 
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tions  issued  on  the  judgments  at  law,  and  that  is  all  the  law 
requires.     Bowen  v.  Parkhurst,  24  111.  257. 

While  this  bill  is  good,  and  may  be  maintained  as  a  bill 
of  discovery,  we  do  not  think  the  bill  or  the  accompanying 
affidavits  contain  anything  that  would  warrant  the  court  in. 
granting  an  injunction,  and  in  appointing  a  receiver. 

The  bill  contains  no  clear  and  distinct  charge  that  defend- 
ants have  any  particular  property  or  things  in  action  in  their 
possession,  and  there  can  be  no  necessity  for  a  restraining 
order  of  court,  and  still  less  reason  can  there  be  for  the  ap- 
pointment of  a  receiver. 

There  is  no  necessity  shown  by  this  bill  for  the  appoint- 
ment of  a  receiver,  for  there  is  no  distinct  charge  of  fraud, 
nor  does  it  appear,  from  the  affidavits  accompanying  it,  with 
clearness  and  distinctness,  that  there  is  any  property  or  things 
in  action  to  be  preserved  for  the  benefit  of  the  judgment 
creditors.  A  receiver  should  be  appointed  in  no  case,  unless 
it  is  made  to  appear  there  is  an  imperative  necessity  for  the 
step,  to  preserve  some  particular  property  for  such  parties  as 
shall  be  entitled  to  the  benefit.  No  such  case  is  made  by 
this  bill  and  affidavit. 

For  the  error  indicated,  in  sustaining  the  demurrer  to  the 

bill  purely  as  a  bill  of  discovery,  the  decree  will  be  reversed 

and  the  cause  remanded. 

Decree  reversed. 


E.  Erickson 


Margaret    Kafferty. 

1.     Mistake  —  subsequent   purchasers  —  when    chargeable   with   notice. 

Where  land  in  a  mortgage  was,  by  mistake,  described  in  the  mortgage 

as  being  on  section  18,  instead  of  on  section  21,  and  the  mortgage  was 

so  recorded,   and   a  brother   of   the    mortgagor   afterwards    purchased 

14— 79th  III. 
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the  land,  and  took  a  deed  for  it  by  its  right  description,  and  sold 
it  to  a  third  party,  both  of  them  living  near  the  mortgagor  and  know, 
ing  that  he  owned  no  such  land  on  section  18  as  was  described  in 
the  mortgage,  and  each  of  them  having  been  informed  by  a  son  of  the 
mortgagee  that  he  had  a  mortgage  on  the  land  purchased  by  him  pre- 
vious to  his  purchasing,  it  was  held,  on  a  bill  filed  to  reform  and  fore- 
close  the  mortgage,  that  these  facts  were  sufficient  to  put  both  the  brother 
of  the  mortgagor  and  the  purchaser  from  him,  on  inquiry,  which,  if 
properly  pursued,  would  have  brought  the  real  facts  before  them,  and 
that  they  were  chargeable  with  notice  of  them. 

2.  Remedies  in  favor  of  a  mortgagee.  The  fact  that  a  mortgagee  has 
obtained  a  judgment  on  a  scire  facias  issued  on  the  record  of  his  mort- 
gage, and  that  there  is  a  special  execution  issued  thereon,  still  in  the 
hands  of  the  sheriff,  is  no  defense  to  a  bill  filed  to  foreclose  the  same 
mortgage.  A  mortgagee  has  several  distinct  remedies,  and  can  pursue 
them  all  at  the  same  time,  but  can  have  but  one  satisfaction. 

3.  Amendment  of  bill  and  answer  in  chancery  —  making  new  parties. 
Where  the  answer  of  a  defendant  to  a  bill  to  foreclose  and  reform  a  mort- 
gage states  that  a  purchaser  of  the  equity  of  redemption  had  sold  and 
conveyed  the  land  to  him  by  deed,  and  the  evidence  shows  that  there  was 
no  such  deed  executed,  but  only  a  bond  for  a  deed,  and  it  appears,  from 
affidavits  accompanying  a  motion  for  leave  to  amend  his  answer  to  con- 
form to  the  evidence,  that  there  are  other  persons,  not  parties  to  the  suit, 
claiming  a  portion  of  the  land  by  purchase  from  the  mortgagor,  the  court 
should  permit  the  answer  to  be  amended,  and  the  bill  also,  if  desired. 

4.  The  great  object  in  chancery  proceedings  is,  to  settle  the  rights  of 
all  parties  interested  in  the  subject  of  litigation.  The  owner  of  the  equity 
of  redemption  is  a  necessary  party  to  a  proceeding  to  foreclose  his  equity, 
and  when  it  appears,  on  a  motion  to  amend  an  answer,  that  there  are  such 
necessary  parties  who  are  not  before  the  court,  the  amendment  should  be 
permitted,  and  when  made,  the  persons  thereby  shown  to  be  necessary 
parties,  should  be  brought  into  court. 

Appeal    from  the  Circuit    Court  of  Knox   county;    the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lant. 

Messrs.  Lanphere  &  Brown,  and  Mr.  F.  S.  Murphy,  for 

the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  circuit  court  of  Knox  county, 
to  reverse  a  decree  rendered  by  that  court  on  a  bill  filed  by 
Margaret  Rafferty,  complainant,  against  Edward  Slattery  and 
E.  Erickson  (whose  christian  name  does  not  appear  in  the 
proceedings),  defendants,  to  reform  a  mortgage  deed  alleged 
to  have  been  executed  and  delivered  by  Edward  Slattery  to 
complainant,  and  to  foreclose  the  same,  Erickson  being  made 
a  party  as  purchaser  of  the  equity  of  redemption. 

The  bill  of  complaint  was  filed  at  the  October  term,  1873, 
and  was  continued  from  term  to  term,  various  steps  having 
been  taken  in  the  meantime,  until  at  the  July  term,  1875^  a 
final  decree  passed  in  favor  of  complainant  as  prayed. 

It  would  appear,  the  mortgage,  as  executed,  was  for  a  dif- 
ferent piece  of  land  than  was  intended  or  contemplated  by  the 
parties,  the  mistake  being  occasioned,  as  alleged,  by  the 
scrivener  who  drew  the  deed.  The  land  described  therein 
was  described  as  lot  1  of  a  sub-division  of  the  south-east 
quarter  of  section  18,  in  town  12.  range  1,  containing  twenty- 
five  acres,  more  or  less,  when,  in  truth  and  in  fact,  section  21 
was  the  section  intended,  and  it  was  the  place  on  which  the 
mortgagor  lived  at  the  time  of  executing  the  deed,  and  who 
owned  no  part  of  section  18,  and  no  other  tract  in  section  21 
containing  twenty-five  acres.  It  is  very  clear,  from  the 
proof,  this  mistake  did  occur.  The  mortgagee  was  trusting 
the  whole  matter  to  the  mortgagor  to  have  the  deed  properly 
executed  in  all  respects,  she  herself  not  being  well  acquainted 
with  such  business. 

The  deed  was  duly  acknowledged  and  recorded  with  this 
misdescription.  John  Slattery,  a  brother  of  the  mortgagor, 
became  thereafter  the  purchaser  of  the  land  by  the  correct 
description,  and  sold  the  same  to  Erickson,  and  they  insist 
they  had  no  notice  of  this  incumbrance;  that  the  record  of  a 
deed  for  lot  1,  in  section  18,  is  no  notice  that  lot  1  in  section 
21  was  conveved  or  intended  to  be  conveved. 
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It  is  in  vain,  we  think,  for  John  Slattery  to  make  such  a 
plea,  when  he  knew  his  brother  lived  on  lot  1  in  section  21, 
and  never  claimed  to  own  any  land  in  section  18.  His 
brother  was  a  man,  we  should  infer,  of  quite  limited  means, 
and  it  is  almost  impossible  John,  who  lived  near  him,  should 
not  have  known  the  extent  of  his  possessions.  The  deed  on 
record,  with  this  misdescription,  was  certainly  sufficient  to 
put  any  one  circumstanced  as  John  Slattery  was,  upon  inquiry, 
which,  properly  pursued,  could  not  have  failed  to  have  brought 
the  real  fact  before  him.  He  is  chargeable  with  notice, 
having  the  way  to  the  truth  open  before  him,  and  he  was  in- 
formed by  appellee's  son  of  the  mortgage  before  he  purchased. 
The  same  may  be  said  of  Erickson.  He  lived  on  the  tract 
adjoining  this,  which  was  the  residence  of  the  mortgagor,  and 
when  he  saw  a  deed  on  record  for  lot  1  in  section  18,  he  knew 
at  once  there  was  some  mistake,  and,  upon  inquiry,  he  could 
have  been  fully  enlightened.  But  a  direct  notice  was  given 
to  him  by  complainant's  son,  long  before  he  purchased  of 
John  Slattery,  that  his  mother,  the  complainant,  had  a  mort- 
gage upon  the  land,  and  he  was  so  told  more  than  once,  and 
when  told,  he  seemed  to  care  very  little  about  it,  saying  that 
John  Slattery  "was  good  to  him,"  in  other  words,  responsible 
to  him.  Erickson  was  told  by  Boylson  there  was  a  mortgage 
on  the  land. 

We  lay  out  of  view  all  testimony  received  against  appel- 
lant's objections,  of  reports  in  the  neighborhood  that  this 
land  was  mortgaged,  before  Erickson  purchased,  as  the  fact 
of  knowledge  on  the  part  of  Erickson  is  sufficiently  estab- 
lished by  competent  evidence. 

A  point  is  made  on  the  admission  of  appellee,  that  a  judg- 
ment had  been  obtained  at  the  February  term,  1870,  in  the 
Knox  circuit  court,  on  scire  facias  issued  on  the  record  of  this 
mortgage,  which  was  in  full  force,  and  that  a  special  execu- 
tion had  issued  thereon,  and  still  in  the  hands  of  the  sheriff. 
There  is  nothing  in  this  objection.  A  mortgagee  has  several 
distinct  remedies,  and  can  pursue  them  all  at  the  same  time, 
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but  can  have  but  one  satisfaction.  Vansant  v.  AUmon,  23  111. 
30,  and  cases  there  cited. 

A  point  is  made  on  the  refusal  of  the  court  to  allow  de^ 
fendant  Erickson  to  amend  his  answer.  It  will  be  observed, 
Erickson.  in  his  answer  to  the  bill  of  complaint,  which  was 
put  in  December  30,  1873,  as  of  the  October  term,  1873, 
denies  all  notice  on  the  part  of  John  Slattery  when  he  pur- 
chased the  premises,  and  then  avers  that  he  (Erickson)  pur- 
chased  the  premises  of  John  Slatterv,  and  received  from  him 
a  good  and  sufficient  deed  for  the  land,  properly  executed, 
acknowledged,  delivered  and  recorded,  he  (John  Slatterv) 
being  then,  and  up  to  the  time  of  defendant's  purchase,  in  full 
and  undisturbed  possession  of  the  premises. 

The  record  shows  John  Slatterv,  in  his  testimony,  stated, 
when  he  sold  to  Erickson,  he  did  not  give  any  deed,  but  a 
contract  only,  which  he  produced  in  court,  and  handed  the 
same  to  complainant's  counsel.  By  this  contract,  he  was  to 
execute  a  warranty  deed  when  the  contract  was  complied  with 
on  the  part  of  Erickson,  and  which,  we  infer,  had  not  been 
complied  with. 

This  testimony  showed  that  John  Slattery  still  owned  the 
equity  of  redemption,  and  that  Erickson  did  not  own  it.  John 
having  the  legal  title.  Accordingly,  before  any  decree  had 
been  entered,  Erickson  asked  leave  of  the  court  to  amend 
his  answer,  to  conform  it  to  the  testimony  of  John  Slatterv, 
which  the  court  denied.  This  motion  was  supported  bv  com- 
petent affidavits  showing  there  were  other  persons  holding 
titles  from  Edward  Slattery  to  portions  of  this  land,  and  who 
were  not  made  parties. 

One  great  object  in  chancery  proceedings  is,  to  settle  the 
rights  of  all  parties  interested  in  the  subject  of  litigation. 
That  the  owner  of  the  equity  of  redemption,  in  a  proceeding 
to  foreclose  this  equity,  is  a  necessary  party,  will  not  be  ques- 
tioned. No  decree  which  may  pass,  he  not  being  a  party,  will 
conclude  him.  In  order,  then,  to  conclude  all  these  parties 
in  this  oue   suit,  and   prevent  further   litigation,  the   court 
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should  have  allowed  the  amendment  to  the  answer,  and  when 
the  amendment  was  made,  it  would  show  there  are  other  persons 
interested  in  this  proceeding,  and  who  ought  to  be  made  par- 
ties before  any  satisfactory  decree  could  be  pronounced.  The 
court  then  could  have  continued  the  cause,  that  the  proper 
parties  might  be  brought  in,  and  their  rights  adjudicated. 

For  this  reason,  we  are  of  opinion  the  decree  should  be 
reversed,  and  the  cause  remanded,  with  directions  to  allow 
the  amendment  to  the  answer,  and  to  the  bill,  if  desired. 

Decree  reversed. 

Mr.  Justice  Dickey  :*  In  so  far  as  this  opinion  sanctions 
the  idea  that  the  record  of  a  deed,  purporting  to  convey  one 
tract  of  land,  can  be  regarded  as  enough  to  put  the  purchaser 
of  land  not  mentioned  in  the  record,  on  inquiry,  I  dissent. 
There  is  no  proof  that  knowledge  of  such  record  was  brought 
home  to  the  party,  and  it  is  not  claimed  such  record  was  con- 
structive notice. 


Asahel  Eukigh 

v. 

The  People  ex  rel.  Henry  B.  Miller. 

1.  Return  of  assessment  rolls  —  of  the  time.  The  failure  of  town 
assessors  to  make  a  return  of  their  assessment  rolls  b}*  the  1st  of  Juh',  as 
required  by  section  90  of  the  lievenue  Law,  does  not  vitiate  the  assess- 
ment in  cases  arising  since  the  enactment  of  sections  191  and  280  of  the 
lievenue  Law. 

2.  Revenue — duty  and  power  of  legislature.  It  is  made  the  duty  of  the 
General  Assembly,  by  section  1  of  article  9  of  the  constitution,  to  provide 
all  such  revenue  as  may  be  needful,  by  levying  a  tax,  and  that,  body,  in 
the  exercise  of  its  sovereign  power,  may  adopt  any  and  all  means  for  the 

*This  cause  was  submitted  at  the  September  term,  1875,  but  was  not 
finally  disposed  of  until  after  Mr.  Justice  Dickey  came  upon  the  Bench. 
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purpose,  within  the  limitations  contained  in  that  article.  Within  such 
limitations  as  the  constitution  imposes,  the  General  Assemhly  are  the 
sole  judges  of  the  manner  in  which  taxes  shall  be  imposed  and  collected. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
M.  R.  M.  Wallace,  Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  appellant. 

Mr.  John  M.  Rountree,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  only  question  urged  in  this  case  is,  that  the  assessors 
of  taxable  property  in  Hyde  Park  and  South  Chicago  failed 
to  return  their  assessment  rolls  by  the  1st  day  of  July,  1874, 
as  provided  by  section  90  of  the  Revenue  Law.  Had  that 
section  contained  all  of  the  legislation  in  reference  to  the 
return  bv  the  assessor,  then  there  would,  under  numerous 
decisions  of  this  court  heretofore  announced,  have  been  force 
in  the  objection  ;  but  sections  191  and  280  have  abrogated  the 
rules  there  announced,  and  rendered  them  of  no  effect  in  all 
cases  arising  since  the  enactment  of  these  sections.  These 
sections  provide  that  a  failure  by  that  officer  to  make  his 
return  within  the  time  required  by  law,  shall  not  vitiate  the 
assessment,  but  that  it  shall  be  as  valid  as  if  completed  within 
the  time  required  by  law. 

The  280th  section  was  embodied  in  the  act  of  the  10th  of 
March.  1872,  and  was  in  full  force  when  these  assessments 
and  returns  were  made,  and  we  are  at  a  loss,  in  view  of  this 
leo-islation,  to  know  how  any  one  could  suppose  that  any 
court  could  hold  the  return  defective,  or  that  it  could  in  any 
manner  affect  the  tax.  We  must  suppose  that  appellant's 
counsel  can  have  no  faith  in  the  position.  It  does  not  even 
have  the  merit  of  the  slightest  plausibility,  and  is  too  plain 
a  proposition  to  admit  of  discussion.  It  can  not  be  made 
plainer,  by  any  process  of  reasoning,  than  by  simply  reading 
the  sections  in  connection  with  each  other. 
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The  position  that  no  person  can,  under  the  constitution,  be 
deprived  of  his  life,  liberty  or  property,  except  by  due  pro- 
cess of  law,  is  novel  when  applied  to  the  facts  of  this  case; 
nor  is  the  force  of  the  position  at  all  obvious.  We  wholly 
fail  to  see  its  pertinency.  The  constitution  has  not  in  the 
remotest  manner  provided  for  or  alluded  to  such  a  return. 
On  the  contrary,  the  1st  section  of  article  9  of  the  constitu- 
tion of  1870  has  made  it  the  duty  of  the  General  Assembly 
to  provide  all  such  revenue  as  may  be  needful,  by  levying  a 
tax;  and  that  body,  in  the  exercise  of  its  sovereign  powers, 
may  adopt  any  and  all  means  for  the  purpose,  within  the 
limitations  contained  in  that  article;  nor  do  we  find  any  lim- 
itation on  the  subject  of  a  return  by  the  assessor,  or  the  time 
it  shall  be  made,  or  the  length  of  time  the  tax-payer  shall  be 
allowed  to  examine  his  return.  The  taxing  power  of  a  State 
is  absolute  and  uncontrolled,  except  so  far  as  it  is  limited  by 
constitutional  provisions.  Within  such  limitations,  the  Gen- 
eral Assembly  are  the  sole  judges  of  the  manner  in  which 
taxes  shall  be  imposed  and  collected,  and  our  constitution 
contains  no  limitation  on  the  question  under  consideration. 
This  objection  can  not  be  exalted  to  the  dignity  of  a  consti- 
tutional question. 

There  is  no  error  in  this  record,  and  the  appeal  must  have 
been  taken  for  delay,  and  the  judgment  of  the  court  below 
must  be  affirmed,  with  five  per  cent  damages. 

Decree  ajii-med. 


Sidney  W.  Sea 

v. 

William  H.  Morehouse. 

Chancery — removing  cloud  upon  title  to  land.  Where  the  owner  of 
land  gave  to  another,  by  an  instrument  in  writing,  the  exclusive  sale  and 
option  of  purchase  thereof,  for  sixty  days,  upon  certain  conditions,  and 
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lie,  after  the  expiration  of  the  sixty  days,  without  having  notified  the 
owner  of  his  intention  to  accept  the  purchase,  and  without  having  com- 
plied with  any  of  the  conditions  upon  which  a  sale  was,  by  the  terms  of 
the  writing,  authorized,  placed  such  instrument  in  writing  upon  record, 
it  was  proper  for  a  court  of  chancery,  by  decree,  to  set  aside  such  instru- 
ment as  a  cloud  upon  the  title  of  the  owner,  upon  a  bill  filed  for  that 
purpose. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

Messrs.  McDaid  &  Wilson,  for  the  appellant. 

Messrs.  Page  &  Plum,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill   in  equity,  filed    by  William  H.  Morehouse 
against  Sidney  W.  Sea,  to  set  aside,  as  a  cloud  upon  the  title 
of  Morehouse,  the  following  instrument  in  writing: 
WW.  H.  Morehouse  to  Sidney  W.  Sea  : 

Chicago,  August  22d,  1873. 

"This  agreement,  made  this  day,  witnesseth  that  I  give 
Sidney  W.  Sea  the  exclusive  sale  and  option  of  purchase  on 
my  farm  of  one  hundred  and  fifty  acres,  situated  in  town  of 
Lyons,  Cook  county,  Illinois,  for  sixty  days  from  this  date,  in 
consideration  of  one  dollar  in  hand  paid,  and  his  commission 
of  2J  per  cent,  in  case  of  sale.  The  price  of  said  land  to  be 
one  hundred  and  twenty-five  dollars  per  acre,  ($125) ;  said  sale 
can  be  made,  and  I  hereby  authorize  it,  for  $1000  cash  in  hand, 
$4000  in  six  months,  and  the  residue,  $13,750,  in  eight  years, 
at  7  per  cent,  and  privilege  of  paying  it  sooner  if  desired  by 
purchaser;  payments  of  $13,750  to  be  made  as  follows: 
$2000  cash,  and  seven  equal  annual  payments  of  $1678.60 
each  year,  with  interest  at  7  per  cent,  W.  J  N.  W.J,  Sec.  26, 
and  E.  J  N.  E.  i,  Sec.  27,  T.  38,  E.  12. 

W.  H.  Morehouse,  [seal.] 

Witness  :  S.  M.  Richards." 
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The  bill  alleges  that  Sea  did  not,  during  the  sixtv  davs 
mentioned  in  the  agreement,  purchase  the  property  on  his 
own  behalf,  or  on  behalf  of  any  other  party,  and  that  the  day 
after  the  writing  was  signed,  Sea  wrongfully  caused  it  to  be 
recorded. 

The  court  below  decreed  the  relief  sought,  and  the  defend- 
ant appealed. 

The  evidence  clearly  sustains  the  decree.  Morehouse  tes- 
tifies that  Sea  did  not  exercise  the  option  within  sixty  days,' 
and  that  he  had  no  notice  of  its  exercise  within  that  time. 
Sea  testifies  that,  sometime  in  September  following  the  making 
of  the  writing,  he  notified  Morehouse  that  he  would  take  the 
land.  But,  taking  the  whole  of  his  testimony,  it  shows,  as 
also  does  his  answer,  that  he  was  willing  to  take  the  land 
only  in  case  Morehouse  could  show  a  good  title  thereto.  The 
evidence  shows  that  the  abstract  of  title  exhibited  by  More- 
house was  objected  to  by  Sea.  Efforts  were  made  to  obviate 
supposed  defects,  but  they  were  unavailing.  The  title  as  it 
appeared  was  not  satisfactory  to  Sea,  and  in  his  own  words,  "I 
told  him  (Morehouse)  I  was  ready  to  go  on  with  my  contract,  if 
he  would  remove  the  objections/'  showing  plainly  the  pretended 
acceptance  of  the  option  was  not  an  unconditional  one,  but 
conditional  only  on  the  showing  of  a  good  title.  The  writing 
did  not  require  a  good  title,  but  only  the  title  which  More- 
house had.  And  the  acceptance,  to  have  been  binding  on 
Morehouse,  must  have  been  unconditional,  not  conditional  on 
something  not  required  by  the  writing. 

The  exercise  of  the  option  given,  too,  did  not  consist  in 
merely  signifying,  within  the  sixty  days,  a  willingness  to  take 
the  land,  but  there  must  have  been,  within  that  time,  the 
payment  of  $1000  cash  in  hand.  There  is  no  pretense  that 
that  sum  was  paid,  or  any  offer  of  its  payment  made. 
The  decree  will  be  affirmed. 

Decree  affirmed. 
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David  A.  Gage 

v. 

George  C.  Smith  et  al. 

1.  Practice  in  chancery — on  demurrer  overruled,  what  questions  arise. 
The  sufficiency  of  the  affidavit  to  a  creditor's  bill  to  authorize  a  prelimi- 
nary decree  for  injunction  and  the  appointment  of  a  receiver,  is  not 
properly  before  the  court  when  a  demurrer-is  overruled  to  the  bill,  and  a 
decree  pro  confesso  rendered  on  refusal  of  the  defendant  to  answer.  In 
such  case,  the  only  question  is  whether  the  allegations  of  the  bill  are 
sufficient  to  authorize  the  decree. 

2.  Receiver — when  properly  appointed.  When  the  existence  of  a  judg- 
ment against  a  debtor,  and  the  return  of  an  execution  unsatisfied,  are  dis- 
tinctly and  positively  alleged  in  the  bill,  and  it  is  also  alleged,  on  informa- 
tion and  belief,  that  the  debtor  has  property  of  the  value  of  more  than  one 
hundred  dollars,  exclusive  of  all  prior  claims,  which  the  creditor  com- 
plainant has  been  unable  to  reach  b}-  execution,  and  the  defendant,  after 
demurrer  overruled,  refuses  to  answer,  and  permits  a  decree  pro  confesso 
to  be  entered,  the  court  is  authorized  to  appoint  a  receiver. 

3.  In  these  cases  of  creditors'  bills,  where  the  return  of  the  execution 
unsatisfied  presupposes  that  the  property  of  the  defendant,  if  any  he  has, 
will  be  misapplied,  and  entitles  the  complainant  to  an  injunction  in  the 
first  instance,  it  seems  to  be  almost  a  matter  of  course  to  appoint  a  re- 
ceiver to  collect  and  preserve  the  property  pending  the  litigation. 

4.  Same — of  disposition  of  property  by  the  receiver.  The  defendant-  in 
a  creditor's  bill  can  not  be  injured  by  a  decree  directing  the  receiver  to 
satisfy  the  judgment  against  him  by  a  sale  of  propert}'  to  be  discovered. 
Whether  the  receiver  is  invested  with  power  to  sell  property  subsequent 
or  prior  to  the  discovery  thereof,  can  make  no  difference,  as  he  can  only 
execute  the  power  when  there  is  something  upon  which  it  can  act. 

5.  Fokeign  statute— construction.  When  a  statute  is  adopted  from 
another  State  it  should  receive  the  same  construction  given  to  it  \>y  the 
courts  of  the  State  from  which  it  is  adopted,  unless  such  construction  is 
inconsistent  with  the  spirit  and  policy  of  our  laws. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Appellees  filed  their  bill  in  chancery,  in  the  office  of  the 
clerk  of  the  Superior  Court  of  Cook  county,  alleging  that  at 
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the  November  term,  1874,  of  the  Superior  Court,  they  ob- 
tained a  judgment  against  appellant  for  $1486.14;  that  on 
the  18th  day  of  November,  1874,  an  execution  was  issued 
thereon  to  the  sheriff  of  Cook  county,  which  was  returned  by 
him  on  the  23d  day  of  December,  1874,  unsatisfied,  and  that 
the  judgment  is  still  in  force. 

It  is  further  alleged,  that  on  or  about  January  1st,  1874, 
appellant  was  engaged  in  the  hotel  business  in  Chicago;  that 
appellees  are  informed  and  believe  that  in  the  course  of  said 
hotel  business,  divers  persons  became  indebted  to  him  to  a 
large  amount,  and  that  the  defendant,  at  the  time  of  filing  the 
bill,  had  debts  due  him  to  a  large  amount,  and  for  which  he 
holds  divers  securities  and  evidences  to  a  large  amount,  and 
has  divers  goods,  wares,  merchandise  and  other  articles  of 
personal  property  of  value,  which  belong  to  him,  or  in  which 
he  is,  in  some  way  or  manner,  beneficially  interested,  and  that 
he  has  equitable  interests  and  things  in  action  of  some  nature 
or  kind,  which  might,  or  ought  to  be,  applied  to  the  payment 
of  appellees' judgment. 

It  is  further  alleged,  that  appellant  is  the  owner  of,  or  in 
some  manner  beneficially  interested  in,  some  real  estate  in 
this  or  some  other  State,  or  some  chattels  real,  of  some  name 
or  kind,  or  some  contract  or  agreement  relating  to  real  es- 
tate, or  the  rents,  issues  and  profits  of  some  real  estate;  and, 
also,  that  appellant  is  owner  of,  or  in  some  way  beneficially 
interested  in,  the  stock  of  some  company  or  co-partnership; 
and,  also,  that  he  has  in  his  possession  some  money  in 
coin  or  bank  bills,  or  that  he  has  money  deposited  in  some 
bank  or  elsewhere  to  his  credit,  or  that  he  has  money  or  se- 
curities held  by  some  other  person,  in  trust  or  otherwise,  for 
his  benefit. 

And  it  is  charged,  on  belief,  if  appellant  has  made  any 
sale,  assignment,  or  transfer  of  his  property  or  effects,  or  anv 
part  thereof,  such  sale,  assignment  or  transfer  is  merely  col- 
orable, and  made  with  a  view  of  protecting  the  property  or 
effects  of  appellant  so  assigned,  and  placing  the  same  beyond 
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the  reach  of  appellees'  judgment,  and  enabling  appellant  to 
control  and  enjoy  the  same  and  the  avails  thereof,  or  to  hin- 
der and  delay  appellees  in  the  collection  of  their  debt,  and 
that  so  it  would  appear  if  appellant  would  state  a.nd  set  forth 
where  and  to  whom  such  sale,  etc.,  was  made,  and  what  was 
the  amount  in  value  of  the  property  or  effects  so  sold,  and 
what  were  the  terms  of  such, sale,  etc. 

Appellees  claim  a  full  discovery  of  all  such  property,  be- 
longing to  appellant,  and  of  all  trusts  whereby  any  property 
or  effects  are  held  for  him;  and  of  any  sale,  assignment  or 
transfer  which  appellant  has  made  of  his  property,  and  of  the 
persons  to  whom  such  sale,  etc.,  has  been  made,  and  the  trusts 
upon  which  such  sale,  etc.,  was  made. 

It  is  charged  that  appellees  have  reason  to  believe  and  do 
believe  that  appellant  had  property,  etc.,  of  the  value  of  $100 
and  upwards,  exclusive  of  all  prior  first  claims,  and  which 
orators  have  been  unable  to  reach  by  execution. 

It  is  also  alleged,  that  the  bill  is  not  exhibited  with  col- 
lusion, etc. ;  that  appellees  have  reason  to  believe,  and  do 
believe  that  George  Taylor  has  property,  things  in  action  or 
effects,  held  in  trust  for  appellant ;  and  that  George  W. 
Gage  and  John  A.  Rice  are  indebted  to  him  and  hold  prop- 
erty in  trust  for  him. 

The  prayer  is  that  appellant  answer;  that  he  be  prohibited 
from  making  any  assignment  of  his  property,  and  from  con- 
fessing any  judgment  for  the  purpose  of  giving  any  prefer- 
ence to  any  other  creditor  over  appellees,  to  obtain  his 
property  ;  that  a  receiver  be  appointed,  and  for  general  relief. 

The  affidavit  annexed  to  the  bill  is  as  follows: 
"Statu  of  Illinois,  ) 
Cook  county.  J 

On  this  29th  day  of  December,  one  thousand  eight  hun- 
dred  and  seventy-four,  personally  came  before  me  D.  K. 
Tenney,  who,  being  duly  sworn,  saith  that  he  is  one  of  the 
attorneys  of  the  complainants;  that  he  has  heard  the  forego- 
ing bill  of  complaint  read  and  knows   the  contents   thereof, 
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and  that  the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  and  things  therein  stated  upon  information  and 
belief,  and  as  to  those  he  believes  it  to  be  true. 

[seat,.]  N.  Bacon,  Notary  Public" 

Appellant  demurred  generally  and  specially  to  the  bill, 
and  assigned  for  cause  : 

1st.     Want  of  equity. 

2d.  That  the  bill  is  not  signed  and  sworn  to  according  to 
the  rules  and  practice  of  the  court. 

3d.  That  the  charges  of  the  bill  are  in  the  alternative  and 
not  positive. 

The  court  overruled  the  demurrer,  and  appointed  a  receiv- 
er, and  directed  that  appellant  assign,  transfer  and  convey  to 
him  all  his  property,  equitable  interests,  things  in  action  and 
effects,  except  as  aforesaid,  and  all  books,  papers  and  vouch- 
ers relating  thereto,  and  that  he  submit  to  be  examined,  etc. 

The  final  decree  recites  that  the  bill  was  taken  as  confessed, 
for  want  of  an  answer,  and  it  decrees  that  appellees  recover 
of  appellant  $1492.89,  with  interest  thereon  from  the  18th  of 
November,  1874,  together  with  costs;  that  the  receiver  pay 
the  amount  of  the  same  out  of  the  proceeds  of  the  property 
of  appellant  which  has  been,  or  may  be,  assigned  to  him,  pur- 
suant to  the  order  of  the  court,  according  to  the  equitable 
priority  of  appellees,  as  between  them  and  the  complainants, 
in  other  creditors*  suits  against  appellant,  and  that  he  bring 
the  residue  of  the  proceeds  of  the  property  into  court  to  abide 
the  further  order  thereof,  etc. 

Messrs.  Jackson  &  Skinner,  for  the  appellant.  * 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  ap- 
pellees. 

Mr.  Justice  Schoefieed  delivered  the  opinion  of  the 
Court : 

We  are  of  opinion  the  sufficiency  of  the  affidavit  to  the*  bill 
to  authorize  a  preliminary  decree  for  injunction  and  the  ap- 
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pointment  of  a  receiver,  is  not  properly  before  us.  No  such 
use  was  made  of  it.  Appellant  appeared  and  demurred  to 
the  bill,  and,  upon  the  demnrrer  being  overruled,  he  refused 
to  answer  further,  whereupon  the  court  rendered  a  decree  pro 
confesso /  and  the  only  question  is,  therefore,  whether  the  al- 
legations of  the  bill  are  sufficient  to  authorize  the  decree. 

The  forty-ninth  section  of  the  Chancery  Code  (R.  L.  1874,  p. 
203-4.)  provides,  "  whenever  an  execution  shall  have  been 
issued  against  the  property  of  a  defendant,  on  a  judgment  at 
law  or  in  equity,  and  shall  have  been  returned  unsatisfied,  in 
whole  or  in  part,  the  party  suing  out  such  execution  may  file 
a  bill  in  chancery  against  such  defendant,  and  any  other  per- 
son, to  compel  the  discovery  of  any  property  or  thing  in  ac- 
tion, belonging  to  the  defendant,  and  of  any  property,  money 
or  thing  in  action  due  to  him,  or  held  in  trust  for  him,  and 
to  prevent  the  transfer  of  any  such  property,  money  or  thing 
in  action,  or  the  payment  or  delivery  thereof  to  the  defend- 
ant, except  when  such  trust  has,  in  good  faith,  been  created 
by,  or  the  fund  so  held  in  trust  has  proceeded  from  some  per- 
son other  than  the  defendant  himself.  The  court  shall  have 
power  to  compel  such  discovery,  and  to  prevent  such  transfer, 
payment  or  delivery,  and  to  decree  satisfaction  of  the  sum 
remaining  due  on  such  judgments,  out  of  any  personal  prop- 
erty, money,  or  things  in  action,  belonging  to  the  defendant, 
or  held  in  trust  for  him,  with  the  exception  above  stated, 
which  shall  be  discovered  by  the  proceedings  in  chancery, 
whether  the  same  wrere  originally  liable  to  be  taken  in  execu- 
tion at  law  or  not." 

This  section  was  adopted,  almost  literally,  from  a  prior 
statute  of  the  State  of  New  York,  (Edwards  on  Receivers,  p. 
269-70.)  under  which  it  was  held  that  the  appointment  of  a 
receiver  follows,  as  a  matter  of  course,  where  the  equity  of 
the  bill  is  not  denied  on  the  hearing;  see  Edwards  on  Receiv- 
ers, supra,  Bloodgood  v.  Clark,  A  Paige,  574,  Corning  v.  White, 
2  Paige,  567,  Congden  v.  Lee,  3  Edwards,  304,  Bank  v.  Schem- 
merhorn,  Clarke,  214,  Austin  v.  Figueira,  7  Paige,  o6.     In  the 
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first  cited  of  the  above  cases  the  Chancellor  said  :  "  In  these 
cases  of  creditors'  bills,  where  the  return  of  the  execution 
unsatisfied  presupposes  that  the  property  of  the  defendant,  if 
any  he  has,  will  be  misapplied,  and  entitles  the  complainant 
to  an  injunction  in  the  first  instance,  it  seems  to  be  almost  a 
matter  of  course  to  appoint  a  receiver,  to  collect  and  preserve 
the  property  pending  the  litigation." 

We  have  repeatedly  recognized  the  rule  of  construction, 
that  in  adopting  the  statute  of  another  State,  it  is  presumed 
the  General  Assembly  intends  that  it  shall  receive  the  con- 
struction given  it  by  the  courts  of  the  State  from  which  it  is 
adopted,  unless  such  construction  is  inconsistent  with  the 
spirit  and  policy  of  our  laws.  Campbell  v.  Quinlin,  3  Scam. 
2£8;  Bigg  et  al  v.  Wilton,  13  111.  15;  Streeter  v.  The  People, 
G9  id.  598. 

No  such  inconsistency  being  apparent  in  the  present  in- 
stance, the  construction  adopted  by  the  courts  of  New  York 
should  be  followed. 

The  existence  of  the  judgment,  and  the  return  of  the  exe- 
cution unsatisfied,  are  distinctly  and  positively  alleged  in  the 
bill;  and  it  is  also  alleged,  on  information  and  belief,  that 
appellant  has  property,  etc.,  of  the  value  of  more  than  $100, 
exclusive  of  all  prior  claims,  which  appellees  have  been  un- 
able to  reach  by  execution.  If  this  was  untrue,  appellant 
should  have  answered  and  denied  it.  It  comes  with  an  ill 
grace  from  him,  after  having  refused  to  answer,  and  disclose 
the  facts  with  regard  to  the  property  which  it  is  claimed  he 
conceals  and  withholds  from  the  payment  of  his  debts,  to  say 
that  the  quantity  and  quality  of  such  property  is  not  alleged 
with  sufficient  certainty.  If  it  were  known  precisely  what 
property  he  has,  how  concealed  and  where,  it  would  be  un- 
necessary to  call  upon  him  for  discovery. 

The  remaining  objection  urged,  is  to  the  form  of  the 
decree  in  directing  that  the  amount  of  the  judgment  shall 
be  satisfied  by  a  sale  of  the  property  to  be  discovered,  be- 
fore any  property  is,  in   fact,  discovered.     We  do  not  per- 
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ceive  how  appellant  is  injured  by  this.  It  is  very  clear, 
even  under  the  terms  of  the  decree,  there  can  be  no  sat- 
isfaction of  the  judgment  until  something  is  discovered 
out  of  which  it  can  be  satisfied.  And  whether  the  receiver 
is  invested  with  the  power  to  make  sale,  subsequent  or  prior 
to  the  discovery,  would  seem  to  make  no  possible  difference. 
He  can  only  execute  the  power  when  there  is  something  upon 
which  it  can  act ;  and  appellant  can  not  be  heard  to  object, 
unless  the  receiver  shall  attempt  to  satisfy  the  decree  out  of 
property  exempt  from  seizure  for  that  purpose,  or  shall  un- 
necessarily sacrifice  or  waste  property  liable  to  be  so  seized. 
When,  if  ever, this  shall  happen,  the  law  will  afford  an  ade- 
quate remedy  ;  but,  until  it  does,  it  can  scarcely  be  considered 
important  to  discuss  it. 

In  our  opinion  there  is  no  error  in  the  record,  and  the  de- 
cree will  therefore  be  affirmed. 

Decree  affirmed. 


D.  D.  Foster  et  al. 

v. 

Henry  Clark. 

1.  Mistake  in  master^  deed — corrected  in  equity.  Where  a  decree  of 
foreclosure  of  a  mortgage  directed  all  the  lands  described  in  the  mort- 
gage to  be  foreclosed,  and  they  were  all  advertised,  by  the  master,  for 
sale  under  the  decree,  and  were,  in  fact,  all  sold  by  him,  but,  by  mistake, 
one  of  the  tracts  was  omitted  in  the  certificate  of  sale,  and  in  the  deed 
subsequently  made  by  him,  it  was  7ield,  that  a  court  of  chancery  had 
power  to  correct  the  mistake,  upon  a  bill  filed  by  the  purchaser  for  that 
purpose,  and  that  such  correction  should  be  made. 

2.  In  such  case,  it  seems  that  the  mistake  in  the  certificate  of  sale 
before  the  deed  was  made,  might  have  been  corrected,  by  motion,  on 
proper  proof,  yet  the  court  could  not,  on  motion,  reform  the  deed,  and 
the  only  remedy  the  purchaser  would  have  to  correct  his  deed,  would  be 
an  application  to  a  court  of  equity  by  bill. 

15— 79th  III. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  S.  G.  Bovie,  for  the  appellants. 

Messrs.  Doyle  &  King,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  appellee,  in  the  cir- 
cuit court  of  Iroquois  county,  against  appellants,  for  the  pur- 
pose of  correcting  a  mistake  in  a  certificate  of  sale  and  a 
deed,  which  were  executed  and  delivered  to  appellee  by  the 
master  in  chancery,  on  the  sale  of  certain  lands  under  a 
decree  foreclosing  a  mortgage  thereon. 

It  is  conceded  that,  under  the  decree  of  foreclosure,  all  the 
lands  described  in  the  mortgage  were  decreed  to  be  sold.  It 
is  also  an  undisputed  fact  that  all  the  lands  were  advertised, 
bv  the  master,  for  sale  under  the  decree;  and  we  think  the 
evidence  ample  to  establish  the  fact  that  the  lands  were  all 
sold  to  appellee,  but  in  the  certificate  of  sale  made  by  the 
master,  as  well  as  in  the  deed  subsequently  given,  one  forty- 
acre  tract  was  omitted. 

It  is,  however,  urged  by  appellants,  that,  if  a  mistake  was 
made,  a  court  of  equity  has  no  jurisdiction  to  correct  the 
mistake  of  a  ministerial  officer;  that  appellee  had  a  remedy 
in  a  court  of  law  to  correct  the  mistake  by  motion,  and,  in 
support  of  that  position,  we  are  referred  to  Puterbaugh  v. 
Elliott,  22  111.  157,  and  the  cases  there  cited. 

In  the  case  of  Puterbaugh  v.  Elliott,  the  bill  was  filed  to 
correct  a  mistake  made  by  a  sheriff  in  the  description  of  the 
premises  contained  in  the  levy  indorsed  on  the  execution,  and 
also  a  like  mistake  contained  in  the  certificate  of  sale.  No 
mistake  was  alleged  in  the  deed,  nor  did  the  bill  seek  to 
reform  the  deed. 

Under  the  facts  of  that  case,  it  was  said  :  "There  is  no 
such  mistake  here  as  a  court  of  equity  can  be  called  upon  to 
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reform.    «An   adequate  remedy  exists  at  law,  and  to  a  court 
of  law  must  the  complainant  resort." 

It  is  quite  apparent  that  the  relief  asked  in  that  case  could 
have  been  granted,  on  motion,  in  a  court  of  law,  and  it  is  a 
familiar  principle  that,  where  there  is  a  complete  remedy  at 
law,  a  court  of  chancery  will  not  take  jurisdiction. 

But  here,  a  mistake  existed  not  only  in  the  certificate  of 
sale,  but  the  deed  made  by  the  master  contained  a  like  defect, 
and  appellee,  by  his  bill,  prayed  to  correct  the  mistake  in  the 
certificate  of  sale  and  to  reform  the  deed. 

While,  perhaps,  the  mistake  in  the  certificate  of  sale,  before 
a  deed  was  made,  might  have  been  corrected,  by  motion,  on 
proper  proof  before  the  court,  yet  the  court  could  not,  on 
motion,  reform  the  deed  ;  and  we  are  aware  of  no  remedy 
appellee  had  to  correct  his  deed,  except  on  application  to  a 
court  of  equity,  by  bill. 

While  it  is  true,  applications  of  this,  character  are  not  of 
frequent  occurrence,  and  a  decree  should  not  be  granted, 
except  upon  clear  and  satisfactory  proof,  yet,  as  the  proof 
here  clearly  shows  that  all  the  land  embraced  in  the  decree 
was  sold,  and  the  omission  of  the  master  in  chancery  to  insert 
one  of  the  tracts  in  the  certificate  of  sale  and  deed  was  a 
mistake,  we  perceive  no  reason  why  the  relief  asked  should 
not  be  granted.  Aside  from  the  direct  proof,  the  mistake  is 
obvious  from  the  manner  in  which  both  appellee  and  appel- 
lant treated  the  land  after  the  time  of  redemption  expired, 
in  the  spring  of  1873.  Appellant  no  longer  made  any  claim 
to  the  property.  He  suffered  it  to  be  sold  for  taxes,  and, 
after  appellee  obtained  a  deed  from  the  master,  he  redeemed 
it  from  tax  sales,  took  possession  of  the  tract  now  in  dispute, 
which  contained  the  buildings,  and  has  occupied  it  as  his  own 
property  ever  since,  no  claim  whatever  having  been  made  by 
appellant  until  the  filing  of  the  bill,  in  1875. 

Uniess  the  mistake  can  be  corrected,  appellee  will  suffer 
great  injury,  as  the  tract  omitted  from  the  certificate  and  deed 
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is  the  most  valuable  portion  of  the  land  embraced  in"  the  pur- 
chase. 

In  DeBevier  v.  Cantillon,  4  Johnson  Ch.  85,  which  was  a 
bill  in  equity  to  correct  a  mistake  of  a  sheriff,  made  in  a 
deed,  it  was  held,  that  a  court  of  chancery  had  jurisdiction. 
Chancellor  Kent,  in  delivering  the  opinion  of  the  court, 
said:  " Can  it  be  possible  that  such  an  obvious  and  injurious 
mistake  as  this  ought  not  to  be  corrected?  The  correction 
is  required  by  the  most  obvious  justice.  The  defendants,  in 
equity  and  good  conscience,  are  bound  to  abstain  from  avail- 
ing themselves  of  that  mistake,  to  the  prejudice  of  the  plain- 
tiffs."    See,  also,  Bartlett  v.  Judd,  23  Barb.  262. 

What  was  said  in  the  case  cited,  applies  with  great  force 
to  the  facts  of  the  case  under  consideration. 

The  acts  of  appellant  in  suffering  the  land  to  be  sold  for 
taxes,  and  making  no  claim  to  it  after  the  time  of  redemp- 
tion had  expired  on  the  sale  under  the  decree,  and  quietly 
permitting  appellee  to  go  into  possession  and  receive  the 
rents  and  profits,  all  clearly  show  he  knew  the  land  had  been 
sold  under  the  decree,  and  manifest  his  intention  to  abandon 
the  property  and  acquiesce  in  the  sale. 

Under  such  circumstances,  it  would  be  no  less  than  a  denial 
of  justice  for  a  court  of  equity  to  refuse  the  relief  asked. 

We  are  satisfied  the  decree  of  the  circuit  court  was  correct, 
and  it  will  be  affirmed. 

Decree  affirmed. 


John  W.  Turner  et  ah 

v. 

Newton  Jenkins. 

1.  Chancery  practice' — objection  that  bill  is  not  signed  is  waived  by 
answer.  The  fact  that  a  bill  may  not  have  been  signed  either  by  the  com- 
plainant  or  counsel  can  not  be  insisted  upon  for  the  first  time  in  the 
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Supreme  Court.    At  most,  it  is  a  mere  irregularity,  and  will  be  deemed  to 
have  been  waived  by  an  answer,  even  by  guardian  ad  litem. 

2.  Return  of  service — in  chancery.  Where  the  return  by  the  sheriff 
of  a  chancery  summons  was,  that  he  had  served  it  by  reading  and  deliver- 
ing a  true  copy  to  the  "within  named  defendants,"  naming  them,  it  will  be 
inferred  that  a  copy  of  the  summons  was  delivered  to  each  defendant 
named. 

3.  Jurisdiction  of  the  person — presumption — recital  in  decree.  Every 
reasonable  presumption  will  be  indulged  in  favor  of  the  jurisdiction  of 
a  court  of  general  jurisdiction,  and  its  finding  in  a  decree  that  defend- 
ants were  "duly  summoned,"  will  be  held  to  be  prima  facie  evidence  of 
the  existence  of  the  jurisdictional  fact. 

4.  Where  the  service  of  a  summons  to  the  September  term  of  court 
was  defective,  and  the  cause  was  continued  without  any  steps  being  taken, 
and,  at  the  ensuing  term,  a  decree  was  rendered  which  recited  that  the 
defendants  "were  duly  served  ten  days  before  the  first  da}r  of  the  October 
term,"  and  only  the  summons  to  the  September  term  appeared  in  the 
record,  it  was  held,  that  there  was  nothing  appearing  in  the  record  to  re- 
but the  presumption  in  favor  of  the  jurisdiction  of  the  court  as  indicated 
by  its  finding  in  the  decree. 

15.  Guardian  ad  litem— waiver  of  rights  of  infants.  No  doctrine  is 
better  settled,  than  that  a  guardian  ad  litem  can  not  admit  awa}*-  any  of 
the  substantial  rights  of  infants,  who  are  always,  in  chancery,  regarded 
as  the  wards  of  the  court. 
6.  If  it  be  conceded  that  infants  are  bound  by  the  acts  of  their  guardian 
in  all  matters  relating  to  the  practice  in  the  court,  still  mere  non-action 
on  the  part  of  the  guardian  will  not  be  construed  as  a  waiver  of  anything 
in  favor  of  infants,  whether  it  relates  to  mere  practice  or  to  the  substance 
of  the  defense. 
7.  Where  testimony  is  taken  before  a  master  in  chancery  without  any 
notice  to  the  guardian  ad  litem  of  infant  defendants,  it  is  not  admissible, 
as  against  the  infants,  for  want  of  notice,  notwithstanding  the  guardian 
may  make  no  positive  objection  on  the  hearing.  The  rule  is  different  as 
to  adults.  If  they  make  no  objection  to  testimony  taken  before  the  master 
without  notice,  they  will  be  considered  as  having  waived  the  want  of 
notice. 

8.  Evidence— sufficiency.  On  bill  to  subject  land,  the  legal  title  to  which 
was  in  infant  defendants,  to  payment  of  a  judgment  against  one  who  was 
alleged  to  be  the  equitable  owner,  a  decree  was  rendered  based  upon  the 
report  of  the  master  alone,  without  any  record  of  the  judgment  being 
produced.  The  decree  found,  from  the  master's  report,  that  the  com- 
plainant obtained  a  judgment  against  the  alleged  equitable  owner  of  the 
land,  but  found  nothing  as  to  when  or  in  what  court  it  was  obtained,  or 
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whether  it  was  unsatisfied,  and  a  lien  upon  the  judgment  debtor's  equit- 
able estate:  Held,  that  the  evidence  was  not  sufficient  to  support  the 
decree. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  Sabin  D.  Puterbatjgh,  Judge,  presiding. 

Messrs.  Cooper  &  Bassett,  for  the  plaintiffs  in  error. 

Messrs.  McCulloch,  Stevens  &  Wilson,  for  the  defend- 
ant in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  fact  the  bill  may  not  have  been  signed  either  by  com- 
plainant or  counsel,  can  not  be,  insisted  upon  for  the  first  time 
in  this  court.  At  most,  it  is  a  mere  irregularity,  and  will  be 
deemed  to  have  been  waived  by  answer,  even  by  guardian 
ad  litem.  It  is  a  question  that  pertains  to  practice,  and  the 
rights  of  an  infant  defendant  will  not  be  considered  preju- 
diced if  the  guardian  ad  litem  answers  without  suggesting  the 
omission,  which  would  be  equivalent  to  an  express  waiver. 

No  substantial  defect  is  perceived  in  the  service  upon  the 
minor  defendant.  The  officer  returns,  he  served  the  summons 
by  reading  and  delivering  a  true  copy  "to  the  within  named 
defendant,  John  W.  Turner,  and  Mary  Turner."  A  similar 
objection  taken  to  the  service  on  defendants  in  Greenman  v. 
Harvey,  53  111.  386,  was  declared  to  be  untenable.  So,  in  this 
case  as  in  that,  it  may  reasonably  be  inferred,  from  the  lan- 
guage used,  a  copy  of  the  summons  was  delivered  to  each 
defendant  named. 

Confessedly,  the  service  upon  John  Turner  to  the  Septem- 
ber term  of  court  was  defective.  Without  any  steps  having 
been  taken,  the  cause  was  continued.  At  the  ensuing  term, 
the  decree  recites,  defendants  "were  duly  served  ten  days  before 
the  first  day  of  the  October  term."  Only  the  summons  to  the 
September  term  is  found  in  this  record.  Non  constat  but  a  sum- 
mons may  have  been  issued  to  the  October  term;  duly  served 
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on  defendants,  and  lost  from  the  files.  Every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the  jurisdiction  of  a 
court  of  general  jurisdiction,  and  its  finding  in  the  decree 
defendants  were  "duly  summoned,"  will  be  held  to  be  prima 
facie  evidence  of  the  existence  of  that  jurisdictional  fact. 
Nothing  appears  in  this  record  that  rebuts  the  presumption 
in  favor  of  the  jurisdiction  of  the  court,  as  indicated  by  its 
finding  in  the  decree. 

This  bill  was  to  subject  lands,  the  legal  title  to  which  was 
in  the  minor  defendants,  to  the  payment  of  a  judgment  in 
favor  of  complainant  against  John  Turner,  on  the  ground  he 
was  the  equitable  owner.  The  judgment  debtor  made  no 
defense  in  the  court  below,  nor  does  he  join  in  this  writ  of 
error. 

The  usual  answer  was  filed  by  a  guardian  ad  litem  admit- 
ting the  minority  of  the  defendants  named,  and  invoking  the 
protection  of  the  court.  The  cause  having  been  referred  to 
the  master,  he  made  a  report  of  testimony  taken  by  him, 
"and  from  the. proof  taken  before  the  master,"  the  court  finds 
certain  facts  which,  in  its  opinion,  establish  the  equities  of 
complainant.  No  other  evidence  is  found  in  the  record  ex- 
cept that  contained  in  the  master's  report.  And  indeed  the 
recitals  in  the  decree  exclude  the  idea  any  other  testimony 
was  heard.  All  the  findings  of  the  court  are  based  on  the 
"proof  taken  before  the  master." 

Aside  from  the  objection  the  testimony  was  taken  before 
the  master  without  notice  to  the  guardian  ad  litem,  we  do  not 
think  the  evidence  is  sufficient  to*  support  the  decree.  There 
was  no  legitimate  testimony  to  establish  the  existence  of  a 
judgment  in  favor  of  complainant,  and  against  Turner,  un- 
satisfied and  subsisting  at  the  time  the  proof  was  taken.  No 
record  of  any  judgment  in  any  court  was  exhibited.  The 
decree  only  finds  complainant  obtained  judgment  against 
Turner,  but  when,  in  what  court,  and  whether  it  was  unsatis- 
fied, and  a  lien  upon  the  judgment  debtor's  equitable  estate, 
it  is  silent. 
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But  the  testimony  contained  in  the  master's  report  was  im- 
properly considered,  for  the  reason  it  was  taken  without 
notice  to  the  guardian  ad  litem,  whose  business  it  was  to  de- 
fend for  the  minor  defendants,  and  whose  interest  in  the 
property  was  about  to  be  cut  off  by  the  decree.  This  posi- 
tion is  not  answered  by  the  suggestion,  infants  are  bound  by 
the  acts  of  their  guardian  in  all  matters  relating  to  the  prac- 
tice in  the  court.  No  doctrine  is  better  settled  than,  that  a 
guardian  ad  litem  can  not  admit  away  any  of  the  substantial 
rights  of  infants,  who  are  always,  in  chancery,  regarded  as 
the  wards  of  the  court.  But  conceding  the  correctness  of  the 
rule  asserted,  there  must  be  an  express  waiver 'of  an  irregu- 
larity in  practice,  or  some  positive  act  from  which  a  waiver 
may  be  inferred.  Mere  non-action  on  the  part  of  the  guar- 
dian will  not  be  construed  as  a  waiver  of  anything  in  favor  of 
infants,  whether  it  relates  to  mere  practice  or  to  the  substance 
of  the  defense.  In  this  case,  the  guardian  did  nothing  by 
which  the  infants  would  be  bound.  He  had  no  notice  the 
testimony  was  to  be  taken,  and  he  could  not  be  present,  nor 
did  he  do  any  act  that  could  be  construed  into  a  waiver  of  the 
irregularity  that  intervened  after  the  testimony  had  been 
reported  in  court.  Hence  the  testimony  was  not  admissible, 
as  against  the  infant  defendants,  for  want  of  notice,  notwith- 
standing their  guardian  may  have  failed  to  make  any  positive 
objection  on  the  hearing.  It  would  be  otherwise  had  defend- 
ants been  adults.  Had  they  made  no  objection,  they  would 
have  been  considered  as  having  waived  the  want  of  notice  as 
to  taking  the  testimony. 

Independently  of  the  "proof  taken  before  the  master,"  the 
court  found  no  facts  that  would  sustain  the  decree  against  the 
infants. 

The  decree  will  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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Henry  Kruse 

v. 
John  Wilson. 

1.  Affidavit /or  attachment— jurat  not  signed.  In  an  attachment  pro- 
ceeding the  affidavit  praying  for  the  writ,  was,  in  all  respects,  good  and 
formal,  and  signed  by  the  affiant,  and  a  proper  jurat  written  thereunder, 
but  not  signed  by  the  officer.  The  attachment  writ,  issued  on  the  same 
day  the  affidavit  was  filed,  recited  that  the  affiant  named  in  the  affidavit 
had  complained  on  oath  to  the  clerk  issuing  the  writ,  etc.,  and  the  affiant 
testified  that  he  did,  in  fact,  swear  to  the  affidavit  on  the  day  it  was  filed: 
Held,  that  the  affidavit  was  sufficient  to  authorize  the  issuing  of  the  attach, 
ment,  and  could  not  be  assailed  by  the  defendant  therein  in  an  action  of 
ejectment  brought  by  him  to  recover  the  land  sold  under  the  attachment 
proceeding. 

2.  Jurisdiction— when  causes  are  transferred  by  statute  from  one  court 
to  another.  Where  an  action  is  pending  in  a  court,  which  by  statute  has: 
jurisdiction,  and  before  final  judgment  the  statute  conferring  such  juris- 
diction is  repealed,  and  all  causes  pending  in  such  court  are,  by  the  re. 
pealing  statute,  transferred  to  another  court,  such  other  court  has 
jurisdiction  of  the  cause  to  render  final  judgment. 

3.  Same — in  attachment  proceedings.  The  objection  to  the  record  of 
an  attachment  proceeding,  under  which  land  was  sold,  that  it  does  not 
appear  that  the  sheriff  attached  the  property  of  the  defendant,  goes  only 
to  the  regularity  of  the  proceedings  under  the  writ,  and  does  not  pertain 
to  the  jurisdiction  of  the  court.  The  affidavit  confers  jurisdiction.  It 
starts  the  judicial  power  in  motion,  and  that  is  jurisdiction. 

4.  Description  in  deed.  Where  there  are  two  descriptions  of  the 
property  in  a  deed,  the  one,  as  it  were,  superadded  to  the  other,  and  one 
description  being  complete  and  sufficient  of  itself,  and  the  other  which  is 
subordinate  and  superadded  is  incorrect,  the  incorrect  description,  or 
feature,  or  circumstance,  of  the  description  is  rejected  as  surplusage,  and 
the  complete  and  correct  description  is  allowed  to  stand  alone. 

5.  When  one  of  the  calls  in  the  description  of  land  in  a  deed  was 
"thence  northwesterly  along  Moss  street,"  etc.,  which,  taken  in  connection 
with  the  other  calls,  was  senseless  and  unmeaning,  but  which,  by  the 
omission  of  the  word  "northwesterly,"  and  adapting  the  line  to  Moss 
street,  answered  the  call,  and  made  a  complete  description,  it  was  held, 
that  the  word  "  northwesterly  "  should  be  rejected  as  surplusage. 

6.  Deed—  when  it  relates  back.  When  necessary  for  the  advancement 
of  right,  and  furtherance  of  justice,  and  where  the  rights  of  third  parties 
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are  not  to  be  injuriously  afl'ected,  a  deed  will  have  relation  to  and  take 
effect  from  the  time  the  grantee  was  entitled  to  receive  it. 

7.  Where  a  sheriff  executed  a  deed  to  the  holder  of  a  certificate  of  sale 
under  an  attachment,  at  the  proper  time,  but  omitted  to  affix  a  seal  or 
scrawl  thereto,  and  afterwards,  when  the  omission  was  discovered,  the  suc- 
cessor of  the  sheriff  executed  another  deed,  in  proper  form,  it  was  held 
that  this  subsequent  deed  should  relate  back  to  the  date  of  the  first  one, 
that  being  the  time  when  the  grantee  was  entitled  to  receive  a  perfect 
deed. 

8.  Color  of  title — what  evidence  required  to  show.  The  instrument 
relied  upon  as  color  of  title  must  purport,  on  its  face,  to  convey  title  to 
the  holder.  Not  that  the  title  should  purport,  when  traced  back  to  its 
source,  to  be  an  apparent  legal  title,  but  that  the  instrument  under  which 
claim  is  made  must  itself  profess  to  convey  a  title  to  the  grantee. 

9.  A  sheriff's  deed  without  a  seal,  but  otherwise  formal,  is  an  instru- 
ment in  writing  purporting  to  convey  title,  and  constitutes  color  of  title 
within  the  requirements  of  the  statute. 

10.  Payment  op  taxes — under  a  contract  to  purchase  from  the  holder  of 
color  of  title,  is  payment  under  that  title.  Where  the  holder  of  color  of 
title  held  possession  and  paid  taxes  on  the  land  for  four  years,  and  then 
gave  a  contract  to  sell  the  land  to  another,  who  went  into  possession  and 
paid  taxes  for  five  years  more,  the  payment  of  the  last  five  years'  taxes 
was  a  payment  under  the  title  of  the  holder  of  the  color  of  title,  and 
enured  to  establish  the  bar. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Sabin  D.  Puterbaugb,  Judge,  presiding. 

Messrs.  Hopkins  &  Munson,  for  the  appellant. 

Messrs.  McCulloch,  Stevens  &  Wilson,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  ejectment,  in  the  Peoria  circuit  court,  by  John  Wil- 
son, plaintiff,  and  against  Henry  Kruse,  defendant,  to  recover 
the  possession  of  certain  premises,  described  in  the  declara- 
tion by  metes  and  bounds,  being  part  of  the  north-west 
quarter  of  section  8,  in  township  8  north,  of  range  8  east 
of  the  fourth  principal  meridian.  The  tract  claimed  by  the 
plaintiff  was  about  five  acres,  and  he  deraigned  the  title  from 
the  patentee  of  the  quarter  section,  one  James  Marden. 
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The  cause  was  tried  by  the  court  without  a  jury,  on  the 
general  issue,  resulting  in  a  finding  and  judgment  for  the 
plaintiff,  to  reverse  which  defendant  appeals. 

The  defendant  placed  his  defense  upon  two  grounds  :  First. 
An  outstanding  paramount  title  in  Thomas  S.Dobbins,  by 
purchase,  sale  and  deed,  under  an  execution  in  an  attach- 
ment proceeding  levied  on  this  land,  and  against  the  plain- 
tiff, Wilson.  Second.  By  holding  claim  and  color  of  title, 
made  in  good  faith,  with  payment  of  all  taxes  assessed 
against  the  land  for  seven  successive  years,  under  this  claim 
and  color,  arid  actual  possession  of  the  premises  for  seven 
fears. 

To  sustain  the  first  ground  of  claim,  defendant  relied  on 
certain  proceedings  in  attachment,  and  a  levy  of  the  same 
upon  the  premises,  and  a  regular  judgment  and  execution 
thereon,  and  a  levy  of  the  same,  and  sale  thereunder,  with 
the  usual  certificate  of  sale  and  the  sheriff's  deed. 

These  proceedings  are  attacked  in  limine  by  the  plaintiff, 
he  insisting  they  were  void,  and  no  title  could  be  derived 
under  them.  He  insists,  as  the  affidavit  is  the  foundation 
of  the  proceeding,  if  no  affidavit  was  filed,  all  the  subsequent 
proceedings  are  void;  that  it  is  a  jurisdictional  fact,  and  if 
there  was  no  affidavit  there  was  no  jurisdiction  to  entertain 
the  proceeding. 

The  basis  of  defendant's  title  being  proceedings  in  attach- 
ment, appellee  insists* they  must  be  in  compliance  with  the 
statute,  and  as  the  affidavit  is  the  foundation  and  commence- 
ment of  the  suit,  without  which  the  court  had  no  jurisdiction 
to  issue  the  writ,  if  that  is  radically  defective,  and  shows  upon 
its  face  that  it  was  a  nullity,  all  subsequent  proceedings  are 
void. 

What  purports  to  be  the  affidavit  is  in  the  usual  form  of 
an  affidavit  against  a  non-resident  debtor,  and  is  unexcep- 
tionable in  all  its  statements,  and  concludes  with  a  prayer 
that  a  writ  of  attachment  may  issue  against  said  Wilson,  and 
be  levied  on  his  lands  and  tenements,  in  accordance  with  the 
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statute  in  such  case  made  and  provided,  and  is  signed  Wm. 
A.  Hemon,  and  where  the  j'wm^  should  be  is  the  following: 
"Subscribed  and  sworn  to  before  me,  this  30th  day  of  Janu- 
ary, A.  D.  1861." 

This  affidavit  was  filed  in  the  clerk's  office.  The  writ  of 
attachment  was  issued  the  same  day,  in  the  form  prescribed 
by  the  statute,  in  which  is  this  recital :  Whereas,  William 
A.  Hemon,  of  the  county  of  Peoria,  and  State  of  Illinois,  has 
complained,  on  oath,  to  Charles  Kettele,  clerk  of  the  county 
court,  etc. 

On  objection  made  in  the  circuit  court,  on  the  trial  of  this 
ejectment,  that  the  affidavit  was  not  sworn  to,  and  was  there- 
fore void,  William  A.  Hemon  was  sworn,  and  he  testified  he 
signed  the  affidavit,  and  swore  to  it  at  the  time,  in  the  clerk's 
office,  before  the  deputy  clerk.  He  was  there  to  commence 
a  suit  in  attachment,  and  swore  to  the  affidavit  for  that  pur- 
pose ;  he  signed  it  there  at  the  counter,  at  the  same  time  that 
he  swore  to  it;  his  recollection  is  very  distinct  that  he  swore 
to  it.  On  his  cross-examination  he  said  he  made  two  affida- 
vits for  attachments  in  the  county  court ;  does  not  remember 
before  whom  he  swore  to  the  other  one ;  this  case  he  took  to 
Kettele,.  and  got  out  the  papers. 

But  independent  of  this  testimony,  what  are  the  presump- 
tions that  this  affidavit  was  sworn  to  ?  It  was  filed  in  the 
clerk's  office,  and  the  clerk  recites  in  the  writ  of  attachment 
that  William  A.  Hemon  had  complained,  on  oath,  to  Charles 
Kettele,  clerk,  etc. 

The  statute  says,  if  any  creditor,  or  his  agent  or  attorney, 
shall  file  an  affidavit  in  the  office  of  the  clerk,  etc.,  setting 
forth,  etc.,  it  shall  be  lawful  for  such  clerk  to  issue  a  writ  of 
attachment,  directed  to  the  sheriff,  etc. 

That  such  an  affidavit  was  filed,  the  file  mark  on  this  shows, 
and  that  the  complaint  was  on  the  oath  of  the  party  praying 
the  writ,  we  have  the  recital  of  the  fact  in  the  writ.  It  is 
not  to  be  presumed  the  clerk  has  made  a  false  statement  in 
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the  writ,  or  that  he  would  have  issued  the  'writ  without  the 
oath. 

Had  the  affidavit  been  attacked  on  the  ground  here  as- 
sumed, in  the  county  court,  it  could  have  been  amended  there 
under  sec.  8  of  the  statute.  This  section  is  very  broad  and 
comprehensive.  If  amendable  there,  as  it  clearly  was,  it 
can  not  be  alleged  of  it  that  it  was  void.  What  is  amenda- 
ble is  not  void.  It  was  held  by  this  court,  in  Campbell  v. 
Whetstone,  3  Scam.  361,  amendments  should  be  allowed,  how- 
ever defective  the  affidavit  may  be,  and  although  it  was  sworn 
to  before  an  improper  officer,  and  it  would  be  error  to  refuse 
it. 

But  this  affidavit  needs  no  amendment.  All  the  facts  and 
circumstances  attending  it  show,  conclusively,  it  was  sworn 
to  at  the  time  it  was  signed. 

Several  cases  are  referred  to,  where  in  the  attachment  pro- 
ceeding the  question  arose  upon  a  like  objection.  One, 
English  v.  Wall,  12  Rob.  Law,  132,  where  it  was  held,  when 
an  affidavit  for  attachment  had  written  upon  it  by  the  judge 
the  words  "subscribed  and  sworn  to  before  me,"  the  sig- 
nature of  the  judge  being  omitted,  but  below  the  judge  signed 
an  order  that  the  writ  issue,  that  these  facts  showed,  by  strong 
implication,  that  the  affidavit  was  sworn  to  before  him. 

The  clerk  who  issued  the  writ  in  question  is  quite  as 
clearly  connected  with  the  oath  of  the  attaching  creditor  as 
the  judge,  for  he  states  complaint  was  made  to  him  on  oath. 

In  Cook  v.  Jenkins  et  ah  30  Iowa,  452,  when  this  question 
was  raised  in  a  collateral  proceeding,  as  here,  the  court  held 
that  the  attachment  proceedings  could  not  be  attacked  on 
the  ground  that  the  jurat  to  the  affidavit  was  not  signed  by 
the  officer  administering  the  oath,  if  it  be  shown  that  in  fact 
the  oath  was  administered  by  him.  This  court,  in  Booth  et  al, 
v.  Rees,  26  111.  45,  held  that  a  defective  affidavit  in  attachment 
is  not  void,  and  could  only  be  attacked  in  a  direct  proceeding. 

If  an  oath  was  administered,  and  by  the  proper  officer,  as 
it  assuredly  was,  the  law  was  satisfied,  and  the  mere  omission 
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of  the  clerk  to  put  his  Dame  to  an  act  which  was  done 
through  him  as  the  instrument,  should  not  prejudice  an  in- 
nocent party,  who  has  done  all  he  was  required  to  do.  The 
clerk's  omission  to  write  his  name,  where  it  should  have  been 
written,  was  not  the  fault  or  neglect  of  the  affiant.  He  signed 
and  swore  to  the  affidavit.  The  clerk  filed  it,  and  issued 
the  writ,  reciting  therein  that  the  plaintiff  therein  had  made 
oath  before  him,  and  it  is  the  oath  required  by  the  statute. 

We  hold  this  affidavit,  so  made  and  filed,  can  not  be  as- 
sailed. 

Another  objection  is  made,  and  claimed  to  go  to  the  juris- 
diction of  the  court,  and  that  is,  it  does  not  appear  the 
sheriff  attached  the  property  of  John  Wilson.  This  objection 
goes  more  to  the  regularity  of  the  proceedings  under  the  writ, 
and  pertains  not  to  the  jurisdiction.  The  affidavit  confers 
jurisdiction  ;  that  starts  the  judicial  power  in  motion,  and  that 
is  jurisdiction. 

A  point  is  made  by  appellee  as  to  the  jurisdiction  of  the  cir- 
cuit court  in  which  the  judgment  was  rendered,  and  from  which 
the  execution  issued.  We  do  not  think  there  is  anything  in 
this  point.  The  case  originated  in  the  county  court,  where 
by  law  it  had  concurrent  jurisdiction  with  the  circuit  court 
in  actions  of  this  nature.  While  the  action  was  pending  in 
that  court,  the  statute  conferring  this  jurisdiction  was  repealed, 
and  all  causes  pending  were  transferred  by  statute  to  the 
circuit  court. 

Other  objections  go  to  the  regularity  of  the  proceedings, 
which  are  of  no  importance  in  a  collateral  action,  the  court 
having  jurisdiction.  If  the  form  of  the  judgment  was 
wrong  as  to  the  kind  of  execution  to  be  awarded,  it  would 
appear  the  judgment  was  that  an  execution  issue.  Now,  the 
statute  defines  what  kind  of  an  execution  shall  issue,  and 
that  is  a  special  execution  against  the  property  attached, 
which  was  the  kind  of  execution  which  was  issued.  It  was 
held,  in  Kerr  et  al.  v.  Swallow,  33   111.  379,  that  a  special 
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execution  might  issue,  although  a  general  execution  was 
awarded. 

The  objection  of  most  importance  is  to  the  deed  executed 
by  the  sheriff  to  the  holder  of  the  certificate  of  sale, 
Thomas  S.  Dobbins.  The  objection  is  of  two  kinds — first,  to 
the  description  of  the  property  contained  in  the  deed. 

It  is  very  evident  the  term  "northwesterly"  has  no 
business  there,  for  a  line  running  in  that  direction  would 
enclose  nothing.  Rejecting  that  word,  and  the  boundary  is 
all  right;  "thence  along  Moss  street  five  chains,"  makes, 
with  the  other  lines  described,  the  tract  in  question.  In  Myers 
et  al.  v.  Ladd  et  al.  26  111.  415,  it  was  said  the  rule  is,  where 
there  are  two  descriptions  in  a  deed,  the  one,  as  it  were, 
superadded  to  the  other,  and  one  description  being  complete 
and  sufficient  of  itself,  and  the  other,  which  is  subordinate 
and  superadded,  is  incorrect,  the  incorrect  description,  or 
feature,  or  circumstance  of  the  description  is  rejected  as  sur- 
plusage, and  the  complete  and  correct  description  is  allowed 
to  stand  alone. 

Taken  in  connection  with  the  other  points  and  lines  of  the 
survey,  the  description  »"  thence  northwesterly  along  Moss 
street  five  chains,"  is  senseless  and  unmeaning.  Moss  street, 
where  the  west  line  of  this  survey  strikes  it,  runs  north-east. 
By  rejecting  the  word  "  northwesterly,"  the  line  is  adapted 
to  Moss  street,  and  answers  the  call. 

The  other  objection,  that  the  deed  has  no  seal,  is  met  by 
the  fact  that  on  the  discovery  of  the  omission,  the  successor 
of  the  sheriff*  who  neglected  to  put  a  scrawl  to  the  deed,  in 
1872,  and  in  whose  office  was  the  certificate  of  sale,  made  a 
perfect  deed  to  Dobbins,  the  grantee  in  the  defective  deed. 
This  deed,  on  every  principle  of  right  and  justice,  should 
have  relation  back  to  the  time  of  the  execution  of  the  de- 
fective deed.  The  sheriff  could  have  been  compelled  to  make 
a  sufficient  deed.     Maxcy  v.  Olabaugh,  1  Gilm.  26. 

This  doctrine  of  relation  ought  to  apply  in  such  case,  for 
the  purchaser  was  entitled  to  a  good  and  sufficient  deed  when 
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the  time  of  redemption  expired,  that  is,  when  the  first  deed 
was  made.  As  bearing  on  this  point,  Ferguson  v.  Miles,  3 
Gilm.  358,  may  be  cited,  were  it  was  said,  the  law  is  well 
settled,  that  for  the  advancement  of  a  right  and  the  further- 
ance of  justice,  and  where  the  rights  of  third  parties  are  not 
to  be  injuriously  affected,  a  deed  will  have  relation  to,  and 
take  effect  from  the  time  the  grantee  was  entitled  to  receive  it. 

There  was,  then,  an  outstanding  paramount  title  in  Thomas 
S.  Dobbins,  and  as  the  action  of  ejectment  turns  on  the 
right  of  possession,  the  plaintiff  necessarily  failed  in  the 
action. 

The  other  ground  on  which  the  defendant  placed  his  de- 
fense, that  is,  possession  and  payment  of  taxes  under  a  claim 
and  color  of  title  made  in  good  faith,  will  be  considered. 

Defendant  was  in  possession  under  a  contract  of  purchase 
from  Thomas  S.  Dobbins,  claiming  to  hold  the  legal  title  by 
a  sheriff's  deed.  This  deed,  although  it  had  no  seal,  was  an 
instrument  in  writing  purporting  to  convey  title,  and  meets 
the  requirements  of  the  statute,  as  construed  by  this  court  in 
several  cases. 

In  Bride  v.  Watt  et  al.  23  111.  507$  it  was  said,  at  page  511, 
the  instrument  relied  upon  as  color,  must  purport,  on  its  face, 
to  convey  title.  The  deed,  or  other  instrument  relied  upon, 
must,  apparently,  transfer  title  to  the  holder.  Not  that  the 
title  should  purport,  when  traced  back  to  its  source,  to  be  an 
apparently  legal  title,  but  the  instrument  under  which  the 
occupant  holds,  and  upon  which  he  relies,  must  itself  profess 
to  convey  a  title  to  the  grantee. 

In  Watts  y.  Parker)  27  111. -224,  this  court  held  color  of  title 
could  be  established  through  a  paper  writing  purporting  to 
convey  the  land,  having  the  formalities  of  a  deed,  except  the 
seal. 

It  may  be  asked,  where  the  necessity  of  this  limitation 
act  of  1839,  if  a  party  claiming  color  of  title  must  produce 
a  deed  in  all  respects  formal?  In  such  case,  there  would  be 
no  pretense    of  mere  color;  there  is   the  reality.      It    was 
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designed,  by  this  legislation,  to  protect  titles  really  invalid, 
where  there  was  claim  and  color  made  in  good  faith,  payment 
of  taxes  for  seven  successive  years,  and  actual  possession 
taken.  The  statute  declares  he  shall  be  held  and  adjudged 
to  be  the  legal  owner  of  said  lands  or  tenements,  to  the  ex- 
tent and  according  to  the  purport  of  his  or  her  paper  title, 
and  this  court  has  always  held  such  paper  title  must  be,  not 
a  good  and  valid  deed,  but  an  instrument  in  writing  purport- 
ing to  convey  the  title,  apparently  conveying  the  title  to  the 
holder. 

That  the  taxes  paid  exceeded  seven  years  in  succession,  and 
possession  had  at  the  same  time,  and  although  the  taxes  from 
1862  to  1866  were  paid  by  Dobbins,  the  holder  of  the  sheriff's 
deed,  and  grantee  therein,  and  from  1866,  in  which  year 
appellant  went  into  possession  under  a  contract  with  Dobbins 
to  purchase,  the  payment  of  taxes  by  appellant  from  1866  to 
1871,  was  a  payment  under  Dobbins'  title,  and  enures  to  the 
establishing  the  bar.  The  reports  are  full  of  this  doctrine. 
Rand  v.  Scqfield,  43  111.  167;  Elston  et  ah  v.  Kennicott,  46  ib. 
187;  culminating  in  Hale  v.  Gladfelder  et  a!.  52  ib.  91. 

Something  has  been  said,  in  regard  to  the  execution  of  the 
second  deed  by  the  sheriff,  after  the  lapse  of  ten  years,  about 
the  case  of  Rucker  v.  Dooley,  49  111.  377,  the  deed  having 
been  made  after  the  time  therein  prescribed,  and  without  an 
order  of  court.  We  can  not  think  this  case  bears  any  resem- 
blance to  that  case.  There,  no  deed  had  ever  been  made  by  the 
sheriff,  and,  after  the  lapse  of  more  than  twenty  years,  other 
rights  in  the  meantime  having  intervened,  a  deed  was  made 
to  the  prejudice  of  intervening  claimants,  and  to  the  party  in 
actual  possession  under  them,  by  bona  fide  purchase.  There 
is  nothing  of  this  kind  here. 

From  the  showing  in  this  record,  the  verdict  and  judgment 
should  have  been  for  the  defendant. 

For  the  reasons  given,  fhe  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
16— 79th  III. 
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Edmund  Curtis 

v. 
George  Baugh. 

1.  Measure  of  damages — on  contract  to  indemnify  vendor  of  land  for 
depreciation  on  removal  of  timber.  The  owner  of -land,  a  portion  of  which 
was  timber,  sold  it,  and  took  a  deed  of  trust  upon  it  to  secure  the  pur- 
chase money.  The  purchaser  quit-claimed  the  land  to  his  father,  who, 
with  a  view  to  raise  money  to  pay  the  notes  given  by  his  son  for  the  pur- 
chase money,  proposed  to  sell  the  timber  without  the  land,  and,  for  that 
purpose,  had  the  timbered  land  platted  and  advertised  for  sale  in  lots. 
On  the  day  of  sale,  the  vendor  and  holder  of  the  deed  of  trust  objected, 
but  the  father  of  the  purchaser,  in  order  to  induce  him  to  permit  the  sale 
to  proceed,  gave  him  a  deed  of  trust  on  his  farm,  for  $3000,  to  indemnify 
him  against  loss  by  the  sale  and  removal  of  the  timber.  Thereupon,  the 
sale  proceeded,  and  the  timber  on  a  portion  of  the  land  was  sold  for  all  it 
was  worth,  and  afterwards  the  vendor  enjoined  the  further  sale  of  the 
timber.  The  notes  given  for  the  purchase  of  the  land  were  not  paid,  and 
the  land  was  all  sold,  under  the  deed  of  trust,  for  nearly  $5000  less  than 
the  amount  of  the  indebtedness.  On  a  bill  filed  to  ascertain  the  amount 
pf  damages  the  holder  of  the  deed  of  trust  had  sustained  by  the  removal 
of  the  timber,  and  to  subject  the  land  of  the  father  of  the  purchaser  to 
sale  under  the  deed  of  trust  executed  by  him,  it  was  held,  that  the  proper 
measure  of  damages  was  the  price  for  which  the  timber  was  sold. 

2.  In  such  case,  the  fact  that  the  father  gave  his  note  for  $3000,  due  ii 
two  years  from  date,  with  ten  per  cent  interest,  and  executed  the  deed  oi 
trust  to  secure  it,  would  not  entitle  the  holder  to  collect  the  amount  of  th< 
note.  It  having  been  given  for  no  indebtedness  due  from  the  maker  t( 
the  payee,  but  solely  for  the  purpose  of  indemnifying  him  against  loss 
by  the  sale  of  the  timber,  the  only  consideration  supporting  the  transac- 
tion was  the  loss  sustained,  not  on  the  sale  of  the  land,  but  the  depreci* 
tion  in  its  value  by  the  removal  of  the  timber  therefrom,  and  the  amount 
of  such  depreciation  would  be  the  measure  of  recovery. 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Bushnell,  Bull  &  Gilman,  for  the  appellant. 

Mr.  William  Barge,  and  Mr.  Sherwood  Dixon,  for  the 
appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  March,  1869,  appellee  sold  to  Athe  K.  Curtis,  a  son  of 
appellant,  a  half  section  of  land,  for  the  sum  of  $11,840,  of 
which  he  paid  $3000  at  the  time,  leaving  a  balance  of  $8840, 
for  which  sum  notes  were  given,  falling  due  at  different  dates, 
and  a  trust  deed  given  on  the  lands  to  secure  the  purchase 
money.  Between  150  and  160  acres  of  this  land  was  tim- 
bered, and  Athe  quit-claimed  the  land  to  his  father,  who 
proposed  to  sell  the  timber  without  the  land,  to  provide 
means  to  meet  his  son's  notes.  With  a  view  to  such  a  sale, 
he  had  the  timber  land  surveyed  and  platted  and  advertised 
for  sale,  in  lots,  at  auction. 

On  the  day  of  sale,  appellee  objected,  but  appellant,  to 
enable  it  to  proceed,  gave  to  appellee  a  trust  deed  on  his  own 
farm,  to  the  amount  of  $3000,  to  indemnify  him  against  loss 
by  the  sale  and  removal  of  the  timber  thus  advertised  for 
sale.  Appellee  then  announced  his  consent  that  the  sale 
might  proceed.  On  that  and  a  subsequent  day  to  which  the 
sale  was  adjourned,  there  was  sold  the  timber  on  83  acres, 
at  an  average  of  $26.52  J-  per  acre,  making,  in  the  aggregate, 
$2201.16;  but  appellee  subsequently  enjoined  the  further  sale 
of  the  timber. 

After  Athe's  trust  deed  fell  due,  and  no  portion  of  it  being 
paid,  appellee  sold  the  land  described  in  the  deed  for  $6278 
over  expenses,  leaving  a  balance  due  him  of  $4936,  or  near 
that  sum.  Appellee  thereupon  filed  this  bill  to  ascertain  the 
amount  of  damage  he  had  sustained,  and  to  subject  appel- 
lant's land  described  in  his  trust  deed  to  sale,  for  the  pay- 
ment of  the  amount  thus  found.  On  a  hearing,  the  court 
below  found  that  appellee  had  sustained  damage  to  the  amount 
of  $3500,  and  decreed  the  sale  of  a  sufficient  amount  of  the 
land  to  pay  the  same,  from  which  defendant  appeals. 

It  is  true,  in  this  case,  that  appellant  gave  his  note  to 
appellee  for  $3000,  drawing  ten  per  cent  interest,  and  due  in 
two  years,  and  executed  the  trust  deed  to  secure  its  payment; 
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but  it  is  also  true  that  appellant,  at  the  time,  owed  appellee 
nothing.  They  were  executed  as  collateral  security  to  the 
indebtedness  of  Athe  R.  Curtis,  and  for  the  sole  purpose  of 
indemnifying  appellee  from  loss  by  the  sale  of  timber  from 
the  lands  mortgaged  by  Athe  to  appellee.  Then,  what  should 
be  the  measure  of  the  damages  in  foreclosing  this  deed  of 
trust?  Is  it  the  amount  of  the  note  and  interest,  or  is  it  the 
actual  damage  sustained  by  appellee?  Manifestly  the  latter. 
Suppose  appellant  had  sold  none  of  the  timber,  would  any 
one  contend  that  appellee  could  have  foreclosed  for  anything? 
Surely  not,  because  there  would  have  been  a  failure  or  want 
of  consideration  to  support  the  transaction.  Or  suppose  but 
an  acre  of  the  timber  had  been  sold,  could  it  be  held  that 
appellant  would  have  become  liable  to  pay  the  whole  note, 
with  the  accruing  interest?  Clearly  not,  because  it  would 
have  been  contrary  to  the  intention  of  the  parties,  which  was 
not  to  create  a  penalty,  but  to  indemnify  against  loss.  Hence 
the  consideration  supporting  the  transaction  was  the  loss  sus- 
tained by  appellee,  not  on  the  sale  of  the  lands  embraced  in 
Athe's  deed  of  trust,  but  the  depreciation  in  its  value  by  the 
removal  of  the  timber  from  that  land.  There  can  be  no 
question  that  such  was  the  intention  of  the  parties. 

Had  appellant  given  a  penal  bond  in  the  same  sum  to 
indemnify  appellee  against  loss  by  the  removal  of  this  tim- 
ber, what  would  have  been  the  measure  of  damages?  Ob- 
viously the  loss  that  was  sustained  by  reason  of  its  removal, 
and  not  the  deficiency  in  their  sale  to  meet  the  indebtedness 
of  Athe  ;  and  the  present  transaction,  although  in  a  different 
form,  only  in  substance  amounts  to  such  a  bond  of  indem- 
nity, and  the  measure  of  damages  should  be  the  same. 

Then,  what  is  the  true  measure  of  damages  in  this  case? 
Is  it  the  sum  of  money  for  which  the  timber  sold,  or  was  it 
what  the  witnesses  say  the  land  was  worth  with  the  timber 
standing,  after  deducting  the  value  of  the  land?  Even  if 
the  latter  proposition  were  adopted,  still,  in  the  great  conflict 
of  evidence,  it  is  impossible  to  say  that  there  was  any  loss  to 
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appellee  beyond  what  the  timber  actually  sold  for  at  the  sale. 
The  evidence  varies  largely  as  to  the  value  of  the  land  with- 
out the  timber,  as  it  does  with  the  timber  standing.  Some 
of  appellee's  witnesses  fix  the  value  per  acre,  with  the  tim- 
ber, at  from  $55  to  $60,  and  after  it  was  removed,  at  from  $7 
to  $10  per  acre.  On  the  other  hand,  witnesses  fix  the  value, 
with  the  timber,  at  from  $30  to  $40  per  acre,  and  without  it, 
at  from  $10  to  $12;  and  they  generally  place  the  value  of 
the  timber  alone  at  from  $25  to  $30  per  acre. 

In  this  conflict  of  evidence,  it  would  seem  that  the  timber 
sold  for  all  that  it  was  worth.  It  appears  that  at  the  first 
sale  there  were  near  a  hundred  persons  present,  and  at  the 
latter  about  sixty,  and  the  bidding  active  and  spirited;  nor 
does  it  appear  that  there  was  anything  unfair  in  the  mode 
of  conducting  the  sale.  As  a  general  rule,  the  price  brought 
at  such  sales  is  regarded  as  the  value  of  the  article  sold,  and 
it  requires  strong  and  satisfactory  evidence  to  overcome  it, 
which  has  not,  we  think,  been  produced  in  this  case. 

Nor  is  it  shown  that  the  sale  of  this  timber  depreciated  the 
balance  of  the  mortgaged  premises ;  nor  can  we  see  how  it 
could.  They  seem  to  be  valuable  for  the  purposes  of  culti- 
vation, arid  if  so,  then  all  they  require  is  only  sufficient  tim- 
ber to  furnish  fuel  and  repairs  to  the  farm,  and  there  is  no 
evidence  showing  that  enough  was  not  left  to  answer  these 
purposes:  and  there  is  nothing  to  show  that  the  land  denuded 
of  the  timber  would  not  be  valuable,  in  connection  with  the 
farm  land,  for  purposes  of  pasturage,  to  a  large,  if  not  an 
equal,  extent,  as  had  it  remained  timber. 

All  the  evidence  considered,  we  are  of  opinion  the  proper 
measure  of  damages  is  the  price  for  which  the  timber  was 
sold,  and  that  all  appellant  was  required  to.  pay  above  and 
beyond  that  surii  was  erroneous,  and  that  the  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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Harriet  C.  Roberts  et  al. 
Helen  M.  Beckwith. 

1.  Partition — rents  and  profits  may  be  made  a  lien  on  real  estate  of  those 
receiving  them.  On  a  petition  for  partition  of  real  estate,  where  two  de- 
fendants, who  are  husband  and  wife,  in  their  answer,  state  that  they,  by- 
inheritance  and  purchase,  are  seized  of  all  the  land,  except  one-fifth 
claimed  by  the  petitioner,  and  admit  that  they  have  been  in  possession 
of  the  whole  premises,  and  claim  that  they  have  paid  the  petitioner  all 
the  rent  due  her,  it  is  proper  to  render  a  joint  decree  against  them  for 
whatever  rent  may  be  found  due  the  petitioner,  and  to  make  it  a  lien  on 
the  interest  of  the  wife  as  well  as  upon  that  of  the  husband. 

2.  Same — homestead  right  preserved.  In  such  case,  if  the  property  on 
which  the  decree  is  made  a  lien,  be  the  homestead  of  the  defendants, 
their  homestead  would  be  saved  to  them,  in  case  the  land  should  be  taken 
on  execution  under  the  decree,  by  being  set  off  to  them  by  the  officer,  in 
the  same  manner  as  by  the  sheriff  in  case  of  execution  at  law. 

3.  Same — permanent  improvements  should  be  set  off  against  rents  and 
profits.  Where  a  decree  of  partition  is  rendered,  and  a  portion  of  the 
tenants  in  common  are  charged  with  rents  and  profits,  they  should  be 
allowed  for  such  lasting  and  valuable  improvements  as  they  may  have 
made  on  the  premises. 

4.  Pleading  and  evidence.  Where  permanent  improvements  are,  in 
a  proceeding  for  partition,  considered  and  treated  by  both  sides,  in  their 
testimony,  as  to  be  allowed  for,  the  defendants  would  have  the  right  to 
consider  the  permanent  improvements  as  in  issue,  whether  any  claim 
therefor  is  set  up  in  the  answer  or  not,  and  they  should  be  taken  into  con- 
sideration in  rendering  a  decree. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Munn  &  Munn,  for  the  appellants. 

Messrs.  Barber  &  Logan,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  partition  of  certain  real  estate,  and 
an  account  for  rents  and  profits. 
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There  was  a  decree  for  partition  and  for  $390  rents  and 
profits  for  the  portion  allotted  to  plaintiff's  one-fifth  part — 
26  acres  for  five  years,  at  the  rate  of  $78  per  annum.  Defend- 
ants appealed. 

It  is  insisted  that  the  court  erred  in  rendering  a  decree 
against  Harriet  C.  Roberts,  and  making  it  a  lien  on  her  real 
estate.  The  defendants,  Alexander  Roberts  and  Harriet  C. 
Roberts,  were  husband  and  wife.  The  petition  alleged  that 
the  defendants  owned  a  four-fifth  share  in  the  real  estate,  and 
that  they  were,  and  had  been  for  three  years  past,  in  the 
exclusive  possession  of,  and  had  cultivated  and  enjoyed  all 
the  rents,  issues  and  profits  of  all  said  real  estate,  and  had 
not  accounted  to  petitioner  for  her  one-fifth  share  of  the  rents 
and  profits,  or  any  part  thereof. 

The  answer,  joint  and  several  of  the  defendants,  admits 
that  they,  by  inheritance  and  purchase,  became  seized  in  fee 
of  the  whole  of  said  real  estate,  except  one-fifth  interest 
claimed  by  the  petitioner;  that  they  had  been  in  possession 
of  the  premises  named  as  described  in  the  petition,  and  aver 
that  they  have  paid  the  petitioner  the  full  amount  of  the  rent 
her  due.  This  answer  is  an  entirely  sufficient  warrant  for  the 
joint  form  of  the  decree,  and  making  it  a  lien  on  the  real 
estate  of  Harriet  C.  Roberts. 

It  is  objected  that  the  decree  is  made  a  lien  on  the  home- 
stead of  the  defendants.  If  so,  there  has  been  no  adjudica- 
tion against  any  homestead  right,  and  should  there  come  to 
be  a  taking  of  the  land  on  execution  under  the  decree,  the 
homestead  could  be  saved  to  the  defendants  by  being  set  off 
by  the  officer,  in  the  same  manner  as  by  the  sheriff  in  case 
of  execution  at  law. 

It  is  complained  that  the  decree  was  for  the  full  amount 
of  rent  due,  without  making  any  deduction  for  permanent 
improvements. 

In  this  respect,  it  appears  to  us  there  was  a  plain  injustice 
done  the  defendants.  The  decree  seems  to  allow  about  the 
average  of  the  annual  rental  value  of  farming  lands,  as  testi- 
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fied  to  by  complainant's  witnesses,  viz:  $3  per  acre.  All  the 
witnesses  concur  that,  when  defendants  took  the  land,  it  had 
been  long  in  cultivation,  was  much  worn,  and  the  fences  out 
of  repair.  Defendants'  testimony  showed  that  many  hundred 
dollars  were  expended  in  making  necessary  improvements 
upon  the  land,  and  that,  even  during  the  last  year,  there  had 
been  hundreds  of  dollars  expended  in  permanent  improve- 
ments. The  decree  strikes  us  as  palpably  erroneous  in  the 
allowance  of  the  amount  of  rent  due. 

It  is  said  the  answer  sets  up  no  claim  for  permanent  im- 
provements, but  alleges  merely  the  payment  of  all  rent  due; 
but  the  permanent  improvements  were  considered  and  treated 
by  both  sides,  in  their  testimony,  as  to  be  allowed  for,  as 
well  as  by  the  decree,  it  finding  the  amount  of  rent  allowed 
to  be  over  and  above  all  lasting  and  valuable  improvements. 
After  all  this,  defendants  were  entitled  to  consider  the  per- 
manent improvements  as  a  proper  subject  of  consideration. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Decree  reversed. 


Fkancis  Binz 

V. 

James  E.  Tyler  et  al. 

1.  Pleading — conclusions  of  the  pleader,  which  are  mere  surplusage,  do 
not  affect  preceding  material  allegations.  Where  the  instrument  sued  on 
is  set  forth  in  hcec  verba  in  the  declaration,  it  is  for  the  court  to  deter- 
mine its  legal  effect,  and  that  determination  can  not  be  influenced  by  any 
subsequent  averment  made  as  a  matter  of  conclusion  of  the  pleader,  as 
to  what  its  legal  effect  is,  and  such  averment  is  mere  surplusage,  which 
can  not  affect  the  preceding  material  allegations  in  the  declaration. 

2.  Contract  of  guaranty — construction — recovery  of  installments.  A 
guaranty  of  the  prompt  fulfilment  of  all  the  conditions,  provisions  and 
agreements  mentioned  in  a  lease  therein  referred  to,  and  that  full  payment 
shall  be  made  of  the  sum  or  sums  of  money  in  such  lease  specified,  by 
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the  lessee,  embraces  every  obligation  imposed  by  the  lease  on  the  lessee, 
and  guarantees  that  the  pajmients  provided  for  in  the  lease  shall  be  made 
as  the  sum  or  sums  shall  become  due,  by  the  terms  of  the  lease. 

3.  The  lessor  in  a  lease  which  provides  for  the  payment  of  rent  at  the 
rate  of  a  certain  sum  yearly,  in  monthly  installments  on  the  first  day  of 
each  and  every  month,  can  recover  the  amount  of  any  installment  remain, 
ing  unpaid,  in  a  suit  against  a  guarantor  who  has  guaranteed  the  prompt 
fulfilment  of  all  the  conditions,  provisions  and  agreements  on  the  part 
of  the  lessee  in  the  lease,  and  the  full  payment  of  the  sum  or  sums  of 
money  therein  specified,  and  is  not  bound  to  wait  until  the  expiration  of 
the  lease,  before  suing  the  guarantor. 

4.  Judgment  on  demurrer — as  excluding  defense.  Where  a  judgment 
is  rendered  in  favor  of  the  plaintiff  on  demurrer  in  the  declaration,  on 
default  of  plea  the  defendant  is  so  far  out  of  court  as  to  be  entitled  to 
cross-examine  witnesses  for  the  purpose  of  reducing  damages  only,  and 
it  is  not  admissible  for  him  to  make  any  defense  to  the  action. 

5.  In  such  case,  the  demurrer  admits  every  material  allegation,  and 
there  is  nothing  left  to  be  inquired  into  but  the  amount  of  damages  sus- 
tained by  the  plaintiff. 

Appeal  from  the  Superior  Court  of  Cook  county :  the 
Hon.  Joskph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  appellees  against  ap- 
pellant. 

The  first  count  of  the  declaration  is  as  follows  : 

"For  that  whereas,  the  said  plaintiffs  heretofore,  to-wit : 
on  the  3d  day  of  September,  A.  D.  1873,  at  the  city  of  Chi- 
cago, to-wit :  at  the  county  of  Cook  aforesaid,  demised  and 
leased,  by  a  certain  indenture  of  lease,  bearing  date  the  day 
and  year  last  aforesaid,  to  'The  South  Chicago  Turn  Verein 
of  the  city  of  Chicago/  certain  premises,  with  the  appurte- 
nances thereunto  belonging  and  appertaining,  for  a  certain 
term  of  years,  to-wit:  for  the  term  of  from  the  3d  day  of 
September,  A.  D.  1873,  for  and  during  and  until  the  1st  day 
of  May,  A.  D.  1879,  at  a  rental  at  the  rate  of  $1000  per 
annum,  until  May  1st,  A.  D.  1874,  and  thereafter  until  the 
full  end  and  termination  of  said  lease,  at  the  yearly  rent  of 
$2000,  which  said  rent  was  to  be  paid  on  the  first  day  of  each 
and    every    month,    in    equal  portions   and   installments,   in 
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advance,  a  copy  of  which  said  indenture  is  hereunto  attached, 
and  marked  exhibit  'A,'  and  is  hereby  made  a  part  and  parcel 
of  this,  the  first  count  in  this  declaration,  and  which  said 
indenture  was,  on,  to-wit:  the  day  and  year-last  aforesaid,  at 
the  county  aforesaid,  duly  executed  by  the  said  plaintiffs,  and 
the  said  'The  South  Chicago  Turn  Verein  of  the  city  of  Chi- 
cago/ and  that  thereupon  the  said  'The  South  Chicago  Turn 
Verein  of  the  city  of  Chicago7  went  into  aiwl  used,  held,  occu- 
pied and  enjoyed  said  premises  from  thence  hitherto,  and  is 
still  in  the  occupancy  of  the  same;  and  also,  on,  to-wit:  the 
day  and  year,  and  at  the  county  aforesaid,  in  consideration 
of  the  renting  and  demising  of  the  aforesaid  premises,  and 
making  and  executing  of  the  indenture  of  lease  last  afore- 
said, so  by  the  said  plaintiffs  made  and  executed,  he^  the  said 
defendant,  entered  into  and  made  the  following  agreement  in' 
writing,  upon  the  back  of  said  indenture  of  lease,  and  then 
and  there,  on  the  day  and  year,  and  fcat  the  place  last  afore- 
said, signed,  sealed  and  delivered  the  said  writing  to  the  said 
plaintiffs,  which  said  writing  is  in  the  words,  letters  and  fig- 
ures following,  viz : 

"  In  consideration  of  one  dollar  to  me  in'  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  I  hereby  guarantee 
to  James  E.  Tyler,  B.  W.  Phillips  and  Jacob  Weil,  their 
heirs,  executors,  administrators  or  assigns,  the  full'' payment 
of  the  sum  or  sums  of  money  specified  in  the  within  lease, 
and  also  guarantee  to  said  Tyler,  Phillips  and  Weil  the 
prompt  fulfillment  of  all  the  provisions,  conditions  and 
agreements  therein  mentioned,  hereby  binding  myself,  my 
heirs,  executors,  administrators  and  assigns. 

(Signed)  F.  Bijsz.  •       [seal.] 

Witness :  G.  Heinrici. 

"  By  which  said  writing  the  said  defendant  bound  himself 
to  pay  the  rent,  and  fulfill  and  perform  all  and  every  of  the 
covenants  therein  in  said  lease  contained,  to  be  performed 
and  fulfilled  on  the  parta«d  behalf  of  the  lessees  in  said  lease 
mentioned;  that  on,  to-wit:  the  1st  day  of  November,  in  the 
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year  A.  D.  1874,  at,  to-wit :  Cook  county  aforesaid,  a  large 
sum  of  money  became  and  was  due  and  payable  to  the  said 
plaintiffs,  from  the  said  'The  South  Chicago  Turn  Verein  of 
the  city  of  Chicago/  by  and  under  the  terms  of  the  said  in- 
denture of  lease  to  them  made  as  aforesaid,  to-wit :  the  sum 
of  $1166.66  of  rent  aforesaid,  in  said  lease  reserved,  to  be  by 
them  paid  as  aforesaid;  that  the  said  rent  has  been  by  the 
said  plaintiffs  demanded  of  the  said  i  The  South  Chicago 
Turn  Verein  of  the  city  of  Chicago/  and  was  by  it  refused 
the  payment  of  the  said  last  mentioned  sum  of  money,  and 
thereafter,  and  upon,  to-wit:  the  day  anft  year  last  aforesaid, 
at  the  county  aforesaid,  the  said  plaintiffs  notified  the  said 
defendant  of  the  non-payment  of  said  rent  by  said  '  The  South 
Chicago. Turn  Verein  of  the  city  of  Chicago/  and  then  and 
there  requested  and  demanded  payment  of  the  said  lastfcmen- 
tioned  sum-  of  money  so  due  to  the  plaintiffs  as  aforesaid,  in 
pursuance  and  accordance  with^  the  terms  and  conditions  of 
his  said  writing  and  guaranty,  so  by  him  made  and  executed 
to  the  said  plaintiffs  as  aforesaid,  but,  to  pay  the  said*sum  of 
money  due  as  aforesaid,  the  said  defendant  then  and  there 
failed  and  refused  so  to  do." 

Following  are  the  consolidated  common  counts. 

The  appellant  demurred  to  the  special  count,  and,  for  cause 
of  demurrer,  assigned — 

First — That  the  plaintiffs  have  declared  upon  an  under- 
taking of  the  defendant,  as  though  it  was  an  ordinary  under- 
taking', and  not  a  conditional  one. 

Second — That  it  appears,  from  the  instrument  declared  on, 
that  the  action  is  premature. 

Third — Also,  that  the  declaration  is,  in  many  respects,  un- 
certain, informal,  and  insufficient. 

The  court  overruled  the  demurrer,  and  appellant  electing 
to  abide  by  his  demurrer,  by  agreement  of  parties  it  was 
referred  to  the  court  to  assess  appellees'  damages,  and  the  court 
thereupon   proceeded   to  assess  the  same  at  $1166.66,  upon 
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which  judgment  was  given,  and  this  appeal  was  prayed  and 
perfected. 

The  errors  assigned  are: 

First — The  court  erred  in  overruling  the  demurrer  to  the 
appellees'  declaration. 

Second — The  verdict  was  contrary  to  the  evidence. 

Third — The  plaintiffs'  evidence  showed  that  the  right  of 
action,  if  any  existed,  belonged  to  James  Tyler  alone,  and 
not  in  connection  with  the  other  appellees. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Mr.  Jesse  Holdom,  and  Messrs.  J.  C.  &  J.  J.  Knicker- 
bocker, for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  objected  that  the  declaration  treats  the  instrument  by 
which  defendant's  liability  is  charged,  as  an  original  under- 
taking, whereas  it  is  collateral,  and  should  have  been  so  de- 
clared on.  It  is  stated,  as  matter  of  conclusion  of  the 
pleader,  that  the  defendant,  by  the  writing  previously  set 
forth  in  hcee  verba,  "bound  himself  to  pay  the  rent,  and  ful- 
fill and  perform  all  and  every  of  the  covenants  therein  in  said 
lease  contained,"  etc.  But  the  instrument  itself  being  before 
the  court,  its  legal  effect  was  to  be  determined  by  the  court,  am 
that  determination  could  not  be  influenced  by  the  subsequent 
allegation  of  the  pleader  as  to  its  legal  effect.  This  allega- 
tion was,  therefore,  surplusage  only,  which  did  not  affect  thi 
preceding  material  allegations  in  the  count. 

It  is  also  objected  that  the  action  was  prematurely  brought; 
that  appellees  could  not  sustain  an  action  for  the  rent  until 
the  expiration  of  the  lease,  which,  the  declaration  shows,  ha< 
not  occurred  when  the  action  was  commenced. 

This  has  no  support  in  anything  in  the  declaration.  Th( 
lease    therein    described    requires    the    payment  of   rent,  at 
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the  rate  of  $2000  yearly,  on  the  first  day  of  each  and  every 
month,  in  equal  portions  and  installments,  and  we  are  aware 
of  no  principle  which  will  prevent  a  recovery  for  any  install- 
ment remaining  unpaid  after  it  is  due.  To  hold  there  could 
be  no  recovery  for  rent  until  the  expiration  of  the  term, 
would  require  us  to  make  a  new  contract  for  the  parties,  en- 
tirely different  from  the  one  they  have  made  for  themselves. 
The  guaranty  is  as  broad  in  its  terms  as  is  the  lease.  The 
words,  "the  prompt  fulfillment  of  all  the  provisions,  condi- 
tions and  agreements  therein  mentioned, "  we  think,  should 
be  held  to  embrace,  as  they  literally  import,  every  obligation 
imposed  by  the  lease  on  the  lessee.  Apart  from  this,  how- 
ever, the  undertaking  that  full  payments  shall  be  made  "of 
the  sum  or  sums  of  money  specified  in  the  within  lease,"  can, 
in  our  opinion,  be  reasonably  construed  in  no  other  way  than 
that  payments  shall  be  made  as  the  sum  or  sums  shall  be- 
come due,  as  provided  by  the  terms  of  the  lease. 

When  it  is  said,  payment  shall  be  made  of  a  debt,  in  the 
absence  of  any  expression  to  the  contrary,  the  reasonable  and, 
indeed,  necessary  implication  is,  that  this  shall  be  when  the 
debt  is  due. 

The  remaining  objection  urged,  that  the  verdict  was  con- 
trary to  the  evidence,  can  not  be  considered.  The  judgment 
was  on  the  demurrer,  for  default  of  plea.  The  defendant,  by 
permitting  jiylgment  thus  to  be  given,  was  so  far  out  of  court 
that  he  was  entitled  to  cross-examine  witnesses  for  the  pur- 
pose of  reducing  the  damages,  only,  and  it  was  not  admissible 
for  him  to  make  a  defense  to  the  action.  The  demurrer 
admitted  every  material  allegation  in  the  declaration,  and 
nothing  was  left  to  be  inquired  into  but  the  amount  of  dam- 
ages sustained  by  the  plaintiff.'  Morton  v.  Bailey  et  aL  1  Scam. 
213;   Cook  v.  Skelton,  20  111.  107. 

The  judgment  is  affirmed. 

Judgment  affirm  ed. 
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Samuel  K.  Dow 

v. 

Bei^.  Eyster. 

1.  Husband  and  wife — liability  of  husband  for  debt  of  wife.  An  action 
at  law  can  not  be  maintained  by  a  solicitor,  against  a  husband,  who  may- 
prosecute  or  defend  an  action  for  divorce  for  the  wife. 

2.  While  it  is  true,  where,  by  the  misconduct  of  the  husband,  the  wife 
is  compelled  to  leave  his  house,  she  carries  with  her  his  credit  for  neces- 
saries furnished  suitable  to  her  condition  in  life,  yet  solicitors'  fees,  for 
services  rendered  in  the  prosecution  or  defense  of  an  action  for  divorce, 
are  not  recognized  as  necessaries. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  F.  J.  Smith,  for  the  appellant. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  appellant,  to  recover  from 
Benj.  Eyster  for  professional  services  rendered  for  Mrs.  Jane 
E.  Eyster,  the  wife  of  Benj.  Eyster,  in  a  suit  for  divorce, 
brought  by  the  former  against  her  husband  in  1869. 

A  trial  of  the  cause  was  had  before  the  court  without  a 
jury,  by  agreement,  and  upon  the  evidence  the  court  rendered 
a  judgment  against  the  plaintiff  for  costs,  to  reverse  which 
this  appeal  was  brought. 

It  appears,  from  the  evidence,  that,  while  the  cause  for 
divorce  was  pending,  the  appellant  obtained  an  order  that  the 
defendant  in  the  action  should  pay  the  complainant  $30  per 
month  alimony,  and  also  $50  to  appellant,  the  solicitor  of  the 
complainant,  as  solicitor's  fees.  Tins  order  the  defendant 
observed,  and  the  money  was  paid. 

It  also  appears  that  the  complainant  obtained  a  decree  for 
divorce,  which,  among  other  things,  provides  that  "complain- 
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ant  shall  henceforth  have  the  care,  custody  and  education 
of  the  said  Cora  and  Benjamin  Eyster,  children  of  said  par- 
ties;  and  it  also  appearing  to  the  court  that  the  defendant 
has  deeded  to  one  Samuel  T.  Atwater  the  real  estate  in  said 
bill  mentioned,  in  trust  for  the  use  and  benefit  of  said  com- 
plainant and  his  children,  Cora  Eyster  and  William  Benjamin 
Eyster,  during  her  lifetime,  remainder  in  fee  to  said  children, 
and  has  also  furnished  and  paid  to  said  Atwater  $2000,  to  be 
bv  said  Atwater  expended  in  the  improvement  of  said  real 
estate,  in  lieu  of  alimony  and  of  dower,  it  is  hereby  decreed 
that  the  marriage  in  this  case  is  dissolved  without  alimony, 
now  or  at  any  time  hereafter  to  be  granted,  and  said  com- 
plainant is  hereby  debarred  from  any  right  of  dower  in  the 
lands  of  said  defendant,  now  or  hereafter  to  be  acquired." 

While  it  is  true  that,  prior  to  the  revision  of  1874,  the 
statute  did  not  confer  express  authority  on  courts  to  allow 
alimony,  pending  an  action  for  divorce,  to  enable  a  wife  to 
employ  counsel,  and  otherwise  prepare  for  the  trial  of  her 
cause,  yet  it  was  held  by  this  court,  in  Petrie  v.  The  People, 
40  111.  334,  that,  in  the  absence  of  statutory  provision,  the 
court  had  the  power  to  award  alimony  pendente  lite,  and  money 
to  defray  the  expenses  of  the  litigation,  upon  the  principle 
that  alimony  was  an  incident  to  the  divorce;  and  as  we  had 
adopted  the  common  law,  the  right  existed  as  a  part  of  the 
common  law  jurisdiction. 

When,  therefore,  the  action  for  divorce  was  pending,  the 
court  had  the  power  to  decree  alimony  pendente  lite,  and  money 
to  pay  solicitors'  fees,  and  that  power  in  the  court  was  exer- 
cised. 

In  awarding  solicitors'  fees,  the  court  had  all  the  facts 
before  it  necessary  to  determine  the  proper  amount  to  be 
paid.  Upon  these  facts,  the  court,  in  the  proper  exercise  of 
its  powers,  adjudicated  and  decreed  the  payment  of  the  sum 
of  $50  to  appellant. 

This  action  of  the  court  must  be  regarded  as  final  and 
conclusive. 
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If  appellant  was  not  satisfied  with  the  amount  allowed  by  the 
court,  while  the  action  was  pending,  or  at  the  time  the  final 
decree  was  rendered,  he  should  have  applied  to  the  court  and 
obtained  an  additional  allowance.  Having  failed  to  do  this, 
we  must  hold  that  he  is  concluded  by  the  order  of  the  court 
in  the  allowance  made. 

The  language  of  the  final  decree,  prepared  by  appellant 
himself,  as  the  solicitor  of  the  complainant,  is  significant  of 
the  fact  that  the  whole  question  of  alimony  was  definitely 
and  finally  settled,  and  as  solicitors'  fees  may  be  regarded  as 
a  part  of  the  alimony,  the  decree  is  conclusive  of  the  whole 
subject.  It  is  as  follows:  "It  is  hereby  decreed  that  the 
marriage  in  this  case  is  dissolved  without  alimony,  now  or  at 
any  time  hereafter  to  be  granted." 

After  appellant  obtained  a  decree  of  this  character,  to  hold 
that  he  could  maintain  an  action  at  law  against  the  defend- 
ant in  the  divorce  suit,  for  services  rendered  the  wife,  would 
be  repugnant  to  every  principle  of  justice. 

But,  independent  of  these  considerations,  an  action  at  law 
can  not  be  maintained  by  a  solicitor,  against  a  husband,  who 
may  prosecute  or  defend  an  action  for  divorce  for  the  wife. 

There  are,  no  doubt,  authorities  that  sustain  a  contrary 
doctrine,  but  the  decided  weight  of  authority  is  in  harmony 
with  this  view.  Sheldon  v.  Pendleton,  18  Conn.  417;  Johnson 
v.  Williams,  3  Iowa,  97;  Williams  v.  Monroe,  18  B.  Monroe, 
514;  Wing  v.  Hulburt,  75  Verm.  607;  Parsons  v.  Dorrington, 
32  Alabama,  227 ;  Morrison  v.  Holp,  42  N.  H.  478. 

While  it  is  true,  where,  by  the  misconduct  of  the  hus- 
band, the  wife  is  compelled  to  leave  his  house,  she  carries 
with  her  his  credit  for  necessaries  furnished  suitable  to  her 
condition  in  life,  yet  we  can  not  regard  solicitors'  fees,  ren- 
dered in  the  prosecution  or  defense  of  an  action  for  divorce, 
as  falling  within  any  well  recognized  list  of  articles  known 
as  necessaries. 

As  the  judgment  of  the  court  was  fully  justified  by  the 

evidence,  it  will  be  affirmed.  r   ,         .     ~        , 

;  Judgment  affirmed* 
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Henry  Harms 

V. 

John  Aufield. 

1.  Consideration— whether  sufficient.  Where  a  party  in  possession  of 
real  estate,  claiming  in  good  faith  some  interest  therein,  surrenders  the 
same  to  the  owner  in  consideration  of  receiving  from  such  owner  his 
promissory  note,  the  surrender  of  possession  is  a^sumcient  consideration 
for  the  note. 

2.  The  defendant  in  a  suit  on  a  promissory  note,  in  a  special  plea,  al- 
leged that  the  plaintiff  was  in  possession  of  certain  land  of  which  the 
defendant  was  the  owner,  and  which  he  had,  by  verbal  contract,  agreed  to 
sell  to  the  plaintiff,  and  that  it  was  in  consideration  that  plaintiff  would 
surrender  defendant  the  possession  of  the  premises  acquired  under  that 
contract,  that  the  note  was  given.  It  was  also  averred  that  the  plaintiff 
had  been  occupying  the  land  without  any  right,  but  it  was  stated  that 
after  plaintiff  had  obtained  possession  under  the  contract,. defendant  ac- 
cepted from  him  a  partial  payment  on  the  purchase  money:  Held,  that 
the  facts  alleged  did  not  show  a  want  of  consideration  for  the  note,  and 
that  a  demurrer  to  the  plea  was  properly  sustained. 

3.  Bill  op  exceptions— when  necessary.  Where  a  plea  is  stricken 
from  the  files,  and  the  motion  and  ruling  0f  the  court  in  that  respect  are 
not  preserved  in  a  bill  of  exceptions,  they  are  not  part  of  the'record, 
and  can  not  come  before  this  court  for  consideration. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Burns,  Judge,  presiding. 

Messrs.  Forrester,  Beem  &  Gibbs,  for  the  appellant. 
Messrs.  Runyan,  Avery  &  Comstock,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  action  was  upon  two  promissory  notes.  Two  pleas 
were  filed  by  defendant;  first,  the  general  issue,  and  second, 
a  special  plea,  in  which  it  is  attempted  to  allege  a  want  of 
consideration.  A  demurrer  was  sustained  to  the  special  plea, 
and  that  is  one  of  the  causes  of  error  assigned. 
17— 79th  III. 
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We  think  the  demurrer  was  properly  sustained.     The  facts 
alleged  in  the  plea  do  not  show  there  was  no   consideration 
for  the  notes.     It  is   averred,  In  substance,  plaintiff  was  in 
possession  of  a  certain  tract  of  land  of  which  defendant  was 
the  owner,  and  had,  by  verbal   contract,  agreed  to  sell  and 
convey  it  to  plaintiff,  and  it  was  in  consideration  that  plain- 
tiff would  surrender  .defendant  the  possession  of  the  premises 
that  he  had  acquired  under  that  contract,  that  the  notes  were 
given.     It  is  true  it  is  averred  plaintiff  had  been  occupying 
the  premises  without  any  right,  but  it  is  also  stated  that  after 
he  had  obtained  possession  under  the  contract,  defendant  ac- 
cepted from  him  a  partial  payment  on  the  purchase   money. 
It  is  apparent,  even  from  the  facts  alleged  in  the  plea,  plain- 
tiff mav,  in    good   faith,  have  claimed  some  interest   in   the 
premises  which  he  agreed  to  surrender  to  defendant,  in  con- 
sideration   of  receiving  the   notes,  and   that   is  sufficient  to 
sustain  the  action.     If  it  was  nothing  more  than  rightful  pos- 
session, the  releasing  of  it  was  a  good   consideration  for  the 
notes.     Defendant  chose  to  buy  off  plaintiff  rather  than  liti- 
gate  the  controversy  between  them.     This   he   had  a  clear 
right  to  do,  and  the    facts   alleged   show  no   reason  why  he 
should  not  perform  his  contract. 

In  regard  to  striking  defendant's  third  plea  from  the  files,  it 
is  sufficient  to  say  the  motion  and  ruling  of  the  court  in  that 
respect  are  not  preserved  in  any  bill  of  exceptions,  and  hence 
are  not  before  us  for  consideration.  It  was  declared  in  Snell 
v.  Trustees  M.  E.  Church,  58  111.  290,  motions  of  this  character 
do  not  become  a  part  of  the  record,  unless  made  so  by  means 
of  a  bill  of  exceptions,  and  the  rule  announced  in  that  case 
has  been  frequently  followed  in  recent  cases. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Garden;  City  Insurance  Company 

v. 

Pankratz  Stayart. 

1.  Record  of  court— presumption  that  clerk  performs  his  duty.  Where 
a  record  is  filed  in  the  Supreme  Court,  containing  a  praecipe,  summons 
and  return  thereon,  a  default,  assessment  of  damages  and  judgment,  but 
no  declaration,  and  a  supplemental  record  is  filed,  containing  a  declara- 
tion in  the  case,  without  any  file-marks,  the  presumption  being  that  the 
clerk  performs  his  duty  in  every  case,  it  must  be  presumed  that  the  decla- 
ration was  not  filed. 

2.  Practice— filing  a  declaration  nunc  pro  tunc.  On  the  7th  of  No- 
vember, 1872,  a  judgment  by  default  was  rendered,  and,  in  February, 
1875,  the  plaintiff  asked  leave  to  file  a  declaration  nunc  pro  tunc  as  of 
October  25,  1872,  and,  in  support  thereof,  filed  the  affidavit  of  a  clerk  of 
the  attorney  for  the  plaintiff,  to  the  effect  that  the  attorney  had  prepared 
and  given  to  the  affiant  a  declaration  in  the  cause,  and  that  he,  the  affiant, 
had  taken  the  same  to  the  clerk  of  the  court  and  given  it  to  him,  and 
requested  him  to  file  it,  on  the  25th  of  October,  1872,  and  that  the  clerk 
took  and  kept  it  in  his  control,  and  affiant  supposed  he  had  filed  it.  The 
attorney  of  the  plaintiff  also  made  affidavit  that  a  declaration  then  in  the 
wrapper  containing  the  files  in  the  case  was  the  same  that  he  drew  and 
gave  to  his  clerk  to  have  filed  in  the  case.  On  the  other  hand,  the  affida- 
vit of  a  party  was  filed,  stating  that,  during  the  months  of  September  and 
October,  1872,  there  were  many  suits  brought  against  the  defendant,  and. 
he  was  employed  to  watch  them,  and  examine  and  ascertain  their  condi- 
tion, and  that  he  prepared  and  kept  a  docket,  in  which  he  noted  the  con- 
dition of  the  suits;  that,  on  the  10th  of  November,  1872,  he  examined  the 
files,  as  he  had  frequent^  done  before;  that  there  was  in  his  said  docket 
a  memorandum,  in  his  own  handwriting,  showing  that  no  declaration 
in  this  case  was  on  file  November  10,  1872;  that  such  memorandum  was 
the  result  of  a  personal  inspection,  and  that,  at  that  time,  he  saw  no  decla- 
ration among  the  files  of  this  suit,  marked  filed  or  otherwise:  Held, 
that  this  evidence  greatly  overbalanced  that  of  the  attorney's  clerk,  and 
that  it  was  error  for  the  court  to  permit  the  declaration  to  be  filed  nunc 
pro  tunc.  \ 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 

Mr.  Corydon  Beckwith,  for  the  plaintiff  in  error. 

Mr.  Lewis  Umlauf,  for  the  defendant  in  error. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

On  the  3d  day  of  October,  1872,  the  defendant  in  error, 
Pankratz  Stayart,  filed  in  the  clerk's  office  of  the  Superior 
Court  of  Cook  county  a  praecipe  for  a  summons  against  the 
plaintiff  in  error,  the  Garden  City  Insurance  Company,  in  a 
plea  of  trespass  on  the  case  upon  promises,  on  which  day,  in 
obedience  to  this  praecipe,  a  summons  was  issued,  returnable 
on  the  first  day  of  the  next  term  of  that  court,  to  be  held  on 
the  first  Monday  of  the  month  of  November  then  next. 

This  summons  was  duly  served,  and,  on  the  7th  day  of 
November,  1872,  the  plaintiff  appeared,  by  his  attorney,  and 
the  defendant  being  three  times  solemnly  called,  came  not; 
whereupon  the  default  of  the  defendant  was  entered,  and 
damages  assessed  at  twenty-six  hundred  and  twenty-five  dol- 
lars, and  costs,  for  which  the  court  rendered  judgment. 

To  reverse  this  judgment,  the  defendant  prosecutes  this 
writ  of  error,  and  makes  the  point  that  the  court  erred  in 
rendering  this  judgment,  there  being  no  declaration  on  file 
at  the  time. 

The  original  record  filed  in  this  court  does  not  contain  any 
narr — nothing  but  the  praecipe,  summons,  sheriff's  return, 
judgment  by  default,  assessment  of  damages  and  final  judg- 
ment thereon. 

An  amended,  or  supplemental,  record  has  been  filed,  which 
shows  a  declaration  in  case,  upon  promises,  as  of  the  25th  of 
October,  1872,  but  without  any  file-mark. 

To  remedy  this  defect,  the  plaintiff's  attorney,  on  the  6th 
of  February,  1875,  it  being  one  of  the  days  of  February 
term,  1875,  entered  his  motion,  on  affidavit  filed,  that  the 
declaration  be  marked  by  the  clerk  as  filed  on  October  25, 
1872,  which  was  ordered  by  the  court,  the  defendant's  attor- 
nev  being  present  and  excepting  thereto. 

In  the  bill  of  exceptions  is  found  the  affidavit  of  the  clerk 
of  the  plaintiff's  attorney,  and  then  a  student  in  his  office, 
deposing  that,  on  the  25th  of  October,  1872,  the  attorney, 
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Theodore  Schintz,  gave  deponent  the  declaration  in  this  cause, 
to  have  the  same  duly  filed  in  court;  that  thereupon,  on  the 
same  day,  he  took  the  declaration  to  the  said  Superior  Court, 
and  handed  and  gave  it  to  the  clerk  of  said  court,  and,  at  the 
same  time,  requested  the  clerk  to  file  the  same  in  the  said  cause 
"then  and  there/'  and  that  the  clerk,  understanding  the  said 
request,  thereupon  received  the  said  declaration  for  filing,  and 
retained  the  same  in  his  custody  and  control,  and  he  supposed 
the  clerk  had  duly  filed  the  same  as  requested. 

The  attorney  himself  makes  affidavit  that  the  declaration 
then  in  the  wrapper  containing  the  files  in  the  cause  is  the 
declaration  he  drew  in  the  cause,  and  upon  which  this  judg- 
ment was  rendered,  and  that  it  is  the  same  declaration  he 
ordered  his  clerk  to  file  as  the  declaration  in  the  cause. 

One  Homer  Cook,  in  opposition  to  the  motion  to  file  the 
declaration  as  of  October  25,  1872,  deposed  that,  during  the 
months  of  September  and  October,  1872,  there  were  many 
suits  commenced  against  this  defendant  company  in  the  Su- 
perior Court,  and  he  was  employed  by  the  attorney,  and  some 
of  the  parties  interested  in  that  company,  to  watch  those 
suits,  and  to  examine  and  ascertain  their  condition,  soon  after 
they  had  been  commenced;  that,  on  the  10th  of  November, 
he  examined  the  files  of  that  court,  as  he  had  before  done, 
and  particularly  this  suit;  that  he  prepared  and  kept  a  list, 
or  docket,  of  the  same,  wherein  he  noted  the  condition  of  the 
suits;  that  he  finds  these  memoranda,  in  his  own  handwriting, 
to  said  suit:  "Superior  Court — Pankratz  Stayart — No.  suit 
40,354 — filed  Nov.  10,  1872;"  that  said  entry  as  to  narr. 
being  filed  Nov.  10,  ?72,  was  made  on  the  list,  or  docket,  of 
said  suits,  and  as  the  result  of  a  personal  inspection  by  him; 
and  he  further  states  that  he,  at  that  time,  saw  no  declaration 
among  the  files  of  that  suit,  marked  filed  or  otherwise;  that, 
prior  to  that  time,  the  defendant  had  been  adjudicated  a 
bankrupt,  and,  as  he  was  informed,  the  attorney  of  the  com- 
pany had  caused  the  prosecution  of  the  suits  to  be  stayed,  in 
consequence  of  the   bankruptcy;  that   affiant   duly  reported 
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the  condition  of  this  and  the  other  suits  to  the  attorney  of 
the  company,  on  or  about  the  10th  or  11th  of  November, 
1872,  and  had  no  further  charge  of  them  until  in  December 
following,  when  he  was  requested  again  to  examine  those 
suits,  which  he  did  during  the  December  term,  1872,  of  that 
court,  when  he  found  judgment  had  been  rendered  in  this 
suit  on  the  13th  of  November,  1872,  as  appeared  from  a  fur- 
ther entry  he  made,  and  he  then  found  among  the  files  of  the 
suit  a  declaration,  which  was  not  marked  filed,  which  was 
the  first  time  he  ever  saw  it. 

This  evidence,  we  think,  greatly  overbalances  that  of  the 
attorney's  clerk,  and  satisfies  us  no  declaration  was  on  file 
when  the  judgment  was  entered.  If  it  was,  in  fact,  filed,  it 
would  be  very  easy  to  show  it  by  the  affidavit  of  the  clerk. 
The  presumption  must  be,  the  clerk  performs  his  duty  in 
every  case,  and  when  a  declaration  or  other  paper  appears  in 
a  supplemental  record  without  any  file-mark,  it  must  be  pre- 
sumed it  was  not  filed. 

The  court  erred  in  ordering  the  declaration  to  be  filed  nunc 
pro  tunc,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  Ottawa,  Oswego  and  Fox  River  Valley  Rail- 
road Company 
v. 
Jacob  P.  Black  et  al. 

1.  Contract — whether  a  purchase  of  stock,  or  subscription  to  stock  of  a 
railroad  company.  A  promise  to  pay  a  certain  sum  to  a  railroad  com- 
pany when  a  certain  amount  of  the  work  of  construction  is  done,  with  an 
agreement  on  the  part  of  the  company  to  deliver  to  the  party,  upon  the 
payment  of  the  money,  a  certificate  for  a  like  amount  of  its  capital  stock, 
on  demand,  is  a  subscription  to  the  stock  of  the  road  to  assist  in  its  con- 
struction, and  not  a  purchase  of  stock. 
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2.  Subscriptions  to  railroad  stock— failure  of  consideration.  In 
such  a  case,  if  the  company  should,  without  auy  authority  granted  in  its 
charter  for  that  purpose,  attempt  to  sell  and  transfer  its  powers  to  another 
company,  such  attempt  would  be  unlawful,  and  would  constitute  no  de- 
fense against  the  payment  of  the  subscription. 

3.  The  exercise  of  any  legitimate  power  granted  by  the  charter  of  a 
railroad  company  can  never  be  held,  however  disastrous  to  the  enterprise, 
to  constitute  a  failure  of  consideration  for  a  subscription  to  the  capital 
stock. 

4.  Same — made  with  reference  to  the  provisions  of  the  charter.  Where  a 
railroad  company,  by  its  charter,  has  power  to  lease  its  road,  subscrip- 
tions to  its  capital  stock  will  be  regarded  as  having  been  made  with  refer- 
ence to  such  power,  and  the  exercise  of  it  will  not  exonerate  subscribers 
to  the  stock  of  the  company  from  the  payment  of  their  subscriptions. 

5.  Railroads — effect  of  lease  not  authorized  by  the  charter.  If  a  railroad 
company,  without  any  authority  so  to  do,  leases  its  road  to  another  com- 
pany, the  lessee  will  only  be  regarded  as  the  servant  of  the  company 
owning  the  road,  anfl  such  company  will  not  be,  by  the  act  of  leasing, 
discharged  from  its  contracts  or  released  from  any  of  its  liabilities,  and  a 
subscriber  to  the  stock  of  the  company  owning  the  road,  when  he  has 
paid  his  subscription  and  received  his  certificate  of  stock,  will  have 
equitable  rights  to  be  protected  by  the  courts,  and  may  prevent  gross  mis- 
management of  the  property  and  misapplication  of  the  funds  of  the 
corporation,  but  the  mere  fact  of  leasing,  and  probable  or  even  certain 
loss  in  the  earnings  of  the  company,  will  constitute  no  defense  to  the  pay- 
ment of  the  subscription. 

6.  Same — relief  against  effect  of  unauthorized  lease,  is  in  equity,  and  not 
at  law.  If  a  railroad  company  has  power  to  lease  its  road,  and,  in  doing 
so,  exceeds  its  power,  or  if  the  lease  is  contrived  for  the  purpose  of  de- 
frauding the  stockholders,  and  sacrificing  their  rights,  or  to  pervert  the 
franchises  and  property  from  their  legitimate  to  fraudulent  and  illegal 
purposes,  a  court  of  equity  will  afford  the  requisite  relief,  but  these  are 
questions  that  can  not  be  investigated  in  a  court  of  law. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Eldkidge  &  Lewis,  for  the  appellants. 
Mr.  T.  Lyee  Dickey,  for  the  appellees. 
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Mr.  Justice  Wa lker  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  on  the  following  instrument: 

"  Yorkvieee,  October  3,  1867. 

For  value  received,  we,  J.  P.  and  F.  A.  Black,  of  the  town  of 
Kendall,  county  of  Kendall,  State  of  Illinois,  promise  to  pay 
to  the  Ottawa,  Oswego  and  Fox  River  Valley  Railroad  Com- 
pany, three  thousand  dollars,  payable  when  the  iron  for  said 
company's  railroad  is  laid  from  Wenona,  in  the  county  of 
Marshall,  in  said  State,  to  Yorkville,  in  Kendall  county,  as 
follows:  Twenty-five  per  cent,  of  said  sum  when  the  iron  is 
so,  as  aforesaid,  laid,  and  twenty-five  per  cent  every  three 
months  thereafter  until  paid,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  :  Provided,  that  if  default  be  made  in  any 
payment  as  the  same  becomes  due,  the  whole  sum  subscribed 
shall  thereupon  become  immediately  due  and  payable  when  the 
iron  is  laid,  at  my  option.  When  the  said  sum  of  money  is 
fullv  paid,  the  said  Ottawa,  Oswego,  and  Fox  River  Valley 
Railroad  Company  hereby  agree  to  deliver  to  the  subscriber 
hereto  a  certificate  for  a  like  amount  of  its  capital  stock, 
on  demand. 

W.  Bushneee,  PresH.  J.  P.  AND  F.  A.  Beack. 

D.  F.  Cameron,  Sec." 

Defendants  filed  a  large  number  of  pleas,  a  portion  of 
which  are  not  urged  as  presenting  a  sufficient  defense.  The 
theory  of  the  defense  presented  by  the  pleas  and  questioned 
by  the  demurrer,  is,  that  the  consideration  of  the  note  has 
failed,  either  in  whole  or  in  part.  The  second  plea  avers 
that,  by  the  amended  charter  of  the  company,  they  were 
authorized  to  construct  a  railroad  from  Geneva,  on  the 
Chicago  and  Northwestern  railroad,  to  Wenona,  on  the  Illi- 
nois Central  railroad,  in  Marshall  county;  that  the  line  of 
the  road  had  been  located  by  the  way  of  Yorkville,  between 
the  two  points  of  termination,  and  that  the  road  had  been 
completed  from  Wenona  to  Streator,  a  distance  of  thirteen 
miles,  when    the   note  was  given;  that  this  portion  of   the 
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road  was  sold  to  another  company,  and  was  in  their  hands 
and  control,  and  that  appellants  have  at  no  time  owned  a 
road,  with  the  iron  laid,  from  Wenona  to  Yorkville,  as  re- 
quired by  the  condition  of  the  note  described  in  the  declara- 
tion. 

The  sixth  plea  avers  the  power  to  con  struct  the  road,  as 
recited  in  the  second  plea,  its  location,  and  its  construction 
from  AVenona  to  Streator,  and  avers  that  at  the  time  the  in- 
strument was  executed,  the  stock  of  the  company  was  at  par, 
and  its  chief  value  consisted  in  the  connection  of  the  road 
with  the  Illinois  Central  railroad  at  Wenona,  and  its  con- 
nection with  the  Chicago  and  Northwestern  railroad  at 
Geneva;  that  in  pursuance  of  an  agreement  to  purchase  thirty 
shares  of  the  stock  of  the  company,  the  note  was  given,  with 
the  condition  therein  named,  when  paid  for,  and  on  no  other 
consideration.  After  the  note  was  given,  and  without  the 
consent  of  defendants,  and  before  the  iron  was  laid  to  York- 
ville. to  the  great  depreciation  of  the  stock,  the  company  sold 
that  part  of  the  road  between  Wenona  and  Streator,  worth 
$500,000,  for  $10,000,  and  delivered  the  same  into  the  pos- 
session of  the  purchaser,  whereby  the  stock  of  the  company 
became  worthless,  and  so  remained,  and  thus  was  of  no  value 
whatever.  And,  by  reason  of  such  sale, ^plaintiffs  were  un- 
able to  deliver  stock  in  a  road  ironed  from  Wenona  to  York- 
ville, or  in  a  company  the  stock  of  which  defendants  agreed 
to  receive. 

Plea  denominated  "  9  a"  avers  the  power  of  the  company 
to  build  the  road  ;  that  it  was  located,  and  that  appellees  had 
an  interest  in  the  construction  of  the  same,  as  thereby  this 
road  would  become  a  competing  line  with  the  Chicago.  Bur- 
lington and  Quincy  railroad,  to  obtain  a  reduction  of  fare 
and  charges  for  passengers  and  freights  to  the  markets,  and 
at  the  time  the  instrument  was  made,  it  was  important  to  the 
value  of  the  stock  of  the  company  that  a  connection  with 
the  Illinois  Central  railroad  should  be  continued,  and  that 
the  consideration  of  the  instrument  was  that  the  road  should 
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be  completed  in  a  continuous  line  from  "Wenona  to  Geneva, 
on  account  of  railroad  connections  thus  to  be  formed,  so  as 
to  be  conducted  and  operated  in  competition  with  the  Chicago, 
Burlington  and  Quincy  Railroad  Company;  and  that,  on 
payment  of  the  note,  as  provided  therein,  plaintiffs  should 
deliver  to  defendants  thirty  shares  of  the  stock  of  their  com- 
pany. And  that  the  consideration  had  wholly  failed  in  this: 
that  after  making  the  note,  and  before  the  iron  was  laid  from 
Wenona  to  Yorkville,  by  the  wrong  of  plaintiffs,  and  with- 
out the  knowledge  or  consent  of  defendants,  and  for  an  inad- 
equate price,  and  greatly  to  the  depreciation  of  the  stock 
of  the  company,  such  acts  were  done  by  the  company  that 
they  became  divested  of  all  rights  and  interest  in  about  thir- 
teen miles  of  their  road,  between  Wenona  and  Streator,  and 
which  terminated  at  the  Illinois  Central  railroad,  and  that 
portion  was  sold  and  possession  delivered  to  the  purchaser. 
And  before  the  iron  was  laid  from  Wenona  to  Yorkville, 
plaintiffs  demised  the  entire  road,  with  its  appurtenances  and 
equipments,  to  the  Chicago,  Burlington  and  Quincy  railroad, 
in  perpetuity,  having  previously  executed  a  mortgage  or  trust 
deed  thereon  for  $1,260,000  to  secure  bonds  issued  to  obtain 
that  sum  of  money,  by  which  the  lessees  were  authorized  to 
use.  employ,  and  operate  the  road,  reserving  forty  per  cent 
of  the  gross  earnings  of  the  road  to  purchase  these  bonds, 
and  when  so  purchased  to  be  held  and  owned  by  the  lessees. 
Whereby  the  capital  stock  of  the  company  had  become  worth- 
less and  of  no  value  whatever,  and  deprived  themselves  of 
all  power  ever  to  become  a  competing  road  with  the  Chicago, 
Burlington  and  Quincy  railroad.  And  that  the  consideration 
had  thereby  failed. 

These  are  substantially  the  defenses  urged  and  relied  on  to 
defeat  a  recovery  on  the  note.  And  on  the  argument  of  the 
case,  the  principal  point  of  dispute  seemed  to  be,  whether  this 
instrument  imported  an  agreement  to  purchase  thirty  shares 
of  the  capital  stock  of  a  road  from  Wenona  to  Yorkville  as 
an  entirety,  or  whether  it  was  a  subscription  for  thirty  shares 
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of  stock,  with  an  agreement  to  pay  the  money  to  that  amount 
to  aid  in  the  construction  of  the  road.  In  other  words, 
whether  it  was  a  subscription  to  the  stock  of  the  road,  or 
was  it  a  purchase  of  stock.  In  the  case  of  Hays  v.  The  0., 
0.  and  F.  R.  V.  B.  R.  61  111.  422,  the  suit  was  on  an  instru- 
ment similar  in  all  its  material  features,  and  it  was  there 
held  that  it  was  a  subscription  to  the  stock  to  aid  in  building 
the  road,  and  not  a  purchase  of  shares  in  the  company. 

It  was  there  said  :  "  But  a  sale  and  transfer  of  the  powers 
of  one  company  to  another,  without  the  authority  of  the 
legislature,  are  against  public  policy,  and  courts  will  do 
nothing  which  would  promote  the  transfer,  as  it  is  in  utter 
disregard  of  the  duties  and  obligations  of  the  company.  If 
the  sale,  then,  was  without  authority  granted  in  the  charter, 
it  was  merely  an  unlawful  attempt  to  accomplish  what  can 
only  be  done  by  the  legislature,  and  is  no  defense  against  the 
payment  of  the  subscription." 

"If  there  was  power  to  lease,  the  subscription  must  be  re- 
garded as  having  been  made  with  reference  to  it.  If  there 
was  not,  is  the  act  of  leasing  such  a  material  and  fundamental 
alteration  of  the  responsibilities  and  duties  of  the  company 
as  to  exonerate  the  subscribers  from  payment?  *  *  If 
the  leasing  was  not  authorized  by  law,  then  the  liabilities  and 
duties  of  the  company  to  which  the  subscription  was  made 
exist  in  full  force,  and  the  courts  will  hold  it  to  a  strict  per- 
formance of  all  its  obligations  to  the  subscriber  and  to  the 
public.  The  lessee  will  only  be  regarded  as  its  servant,  and 
the  corporation,  which  receives  its  franchise  from  the  State, 
is  not,  by  the  act  of  leasing,  discharged  from  its  contracts  or 
released  from  any  of  its  liabilities.  When  plaintiff  in  error 
shall  have  paid  his  subscription  and  received  his  certificate 
of  stock,  he  then  will  have  equitable  rights  to  be  protected 
by  the  courts,  and  may  prevent  gross  mismanagement  of  the 
property  and  misapplication  of  the  funds  of  the  corporation,  but 
the  mere  fact  of  leasing,  and  probable  or  even  certain  loss  in 
the  earnings  of  the  company,  constitute  no  defense  to  the  note." 
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That  case  disposes  of  the  second  and  sixth  pleas  in  terms, 
and  plea  "  9  a,"  in  effect.  The  pleas  in  that  case  were  the 
same  as  the  second  and  sixth  in  this.  If  the  company 
had  no  power  to  lease  the  road  and  its  franchises,  then  the 
lease  is  void,  and  appellees  can,  when  they  receive  their 
stock,  apply  to  a  court  of  equity  and  have  the  lease  canceled. 
If,  on  the  other  hand,  the  charter  empowers  the  company 
to  make  such  a  lease,  then  appellees  must  have  known  the 
fact  when  they  subscribed,  and  the  exercise  of  a  power 
granted  by  the  charter  must  be  presumed  to  have  been  con- 
templated by  appellees  when  they  gave  the  note.  The  exer- 
cise of  any  legitimate  power  granted  by  the  charter  can 
never  be  held,  however  disastrous  to  the  enterprise,  to  con- 
stitute a  failure  of  consideration  for  a  subscription  to  the 
capital  stock.  To  so  hold,  would  be  to  restrict  the  company 
in  their  action,  so  that  every  step  taken  must,  under  all  cir- 
cumstances, be  beneficial  to  the  company,  or  the  subscriber 
would  be  released,  if  not  entitled  to  sue  for  and  recover  back 
subscriptions  paid.     Such  a  rule  can  not  be  the  law. 

Again,  if  the  company  have  the  power  to  lease  the  road, 
and  in  doing  so  have  exceeded  their  powers,  a  court  of  equity 
would  give  relief,  on  a  proper  showing.  Or  if  the  lease  was 
contrived  for  the  purpose  of  defrauding  the  stockholders  and 
sacrificing  their  rights,  or  to  pervert  the  franchises  and  prop- 
erty from  their  legitimate  to  fraudulent  and  illegal  purposes, 
then  a  court  of  equity,  when  properly  invoked,  would  afford 
the  requisite  relief.  But  these  are  not  questions  that  can  be 
investigated  in  a  court  of  law. 

A  petition  for  a  rehearing  having  been  filed  in  this  case  since 
filing  the  opinion,  we  have  carefully  examined  the  grounds 
urged  for  a  rehearing,  and  have  also  re-examined  the  grounds 
for  the  decision  heretofore  announced,  and  are  satisfied  with 
and  adhere  to  it;  but  have  seen  proper  to  modify  the  opinion 
then  filed,  and  to  substitute  this  in  its  stead.  The  judgment 
of  the  court  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 

Chicago,  Burlington   and  Quincy  Railroad  Co. 

V. 

Patrick  McGinnis. 

1.  Railroads — not  liable  for  damages  to  property  on  streets  along  which 
they  run.  It  has  been  the  long  settled  doctrine  in  this  State,  that  when, 
by  the  charter  of  a  city,  its  local  authorities  are  vested  with  exclusive 
control  over  the  streets,  and  these  authorities  grant  permission  to  lay 
down  railway  tracks  along  a  street,  the  owners  or  occupants  of  property 
fronting  on  such  street  can  not  enjoin  the  laying  of  such  track,  nor  be 
allowed  any  damages  or  compensation  for  such  use  of  a  street. 

2.  Measure  of  damages — in  suit  against  a  railroad  company  for  injury 
to  property  upon  a  street.  The  recovery  of  damages  in  a  suit  against  a 
railroad  company  for  injury  to  property  fronting  on  a  street  in  a  city 
over  which  it  passes,  where  there  is  any  liability  at  all,  is  confined  to 
the  direct  physical  injury  done  to  the  property  by  the  operation  of  the 
road;  and  it  is  erroneous  to  permit  the  plaintiff  to  prove  what  the  value 
of  the  property  and  its  rental  value  is  with  the  railroad,  and  what  it 
would  be  without  the  railroad. 

3.  Where  the  plaintiff',  in  a  suit  against  a  railroad  company  to  recover 
for  damages  to  his  property,  occasioned  by  the  building  and  operating 
the  road  along  a  public  street  in  front  of  the  property,  proved  what,  in 
the  opinion  of  witnesses,  the  rental  value  of  the  property  would  have 
been  without  the  railroad  and  what  it  was  with  the  railroad,  it  was  ad- 
missible for  the  defendant,  in  rebuttal,  to  show  that  there  were  a  gas  factory 
and  starch  factory  near  the  premises,  to  lay  the  foundation  for  a  judg- 
ment that  the  depreciation  of  rental  value  was  not  wholly  due  to  the 
railroad,  and  to  what  extent  these  other  causes  might  have  contributed 
to  produce  such  depreciation. 

4.  And  in  such  a  suit,  where  the  plaintiff  testified  that  certain  trestle 
work  upon  which  the  railroad  track  was  laid,  in  front  of  plaintiff's 
property,  was  unnecessarily  high,  such  testimony  tended  to  show  that  the 
defendant  had  been  guilty  of  negligence,  and  that  the  plaintiff  was  unne- 
cessarily injured  thereby,  and  the  defendant  should  have  been  permitted 
to  prove  that  the  building  of  the  trestle  work,  in  the  manner  in  which  it 
was  built,  was  necessary,  in  order  to  cross  a  river  at  that  point,  and  over- 
come the  grade  on  the  opposite  side. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;    the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 
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The  Ottawa,  Oswego  and  Fox  River  Valley  Railroad  Com- 
pany was  chartered  June  21.  1852.  It  constructed  a  railroad 
through  the  city  of  Ottawa.  From  the  Illinois  river,  north, 
it  passed  over  a  public  street,  known  as  Walker  street,  in 
pursuance  of  an  ordinance  of  the  city  council  of  the  city  of 
Ottawa,  authorizing  the  construction  of  a  railroad  along  that 
street.  The  plaintiff  was  the  owner  of  lot  8,  in  block  1,  in 
Walker's  addition  to  Ottawa,  which  abutted  upon  that  street, 
on  which  lot  he  had  a  dwelling  house,  in  which  he  resided, 
and  another  smaller  building,  which  he  rented. 

The  lots  were  laid  out  before  the  street  was  dedicated,  and 
no  portion  of  the  street  was  taken  from  these  lots,  so  that  the 
fee  of  the  street  was  never  in  the  plaintiff.  The  road  was 
constructed  and  in  operation  along  the  street  prior  to  the 
adoption  of  the  present  constitution  of  the  State.  The  Ottawa, 
Oswego  and  Fox  River  Valley  Railroad  Company,  on  the 
20th  day  of  August,  1870,  executed  a  lease  of  this  road  tH5 
the  Chicago,  Burlington  and  Quincy  Railroad  Company,  and 
surrendered  the  possession  thereof  to  the  latter  company  on 
the  20th  day  of  January,  1871,  since  which  time  the  road  has 
been  operated  by  the  last  named  company. 

Plaintiff  brought  this  suit  against  the  Chicago,  Burlington 
and  Quincy  Railroad  Company,  claiming  damages  to  his 
premises  aforesaid,  arising  from  the  construction  of  the  road 
along  the  street,  and  the  maintenance  and  operation  of  the 
road  thereon.  A  trial  had,  resulted  in  a  verdict  and  judg- 
ment against  the  defendant,  and  it  prosecutes  this  appeal. 

The  track  of  the  railroad  in  front  of  this  lot  is  laid  upon 
trestle  work,  extending  from  the  railroad  bridge  across  the 
Illinois  river  on  the  south,  to  a  point  several  rods  north  of 
the  lot.  The  top  of  the  trestle  work,  at  the  south-east  corner 
of  the  lot,  is  nine  and  one-third  feet  above  the  street,  and 
thence  north  the  height  gradually  decreases,  until,  at  the 
north-east  corner  of  the  lot,  it  is  about  six  feet  above  the 
street.  This  trestle  work  is  the  approach  of  the  railroad  to 
the  railroad  bridge  across  the  river.     From  the  east  front  of 
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the  lot  to  the  west  rail  of  the  railroad,  the  distance  is  thirty- 
one  feet,  four  inches.  A  short  distance  north  of  the  lot  is  a 
passenger  and  freight  depot,  and  trains  stopping  there  were 
run  down  to  and  allowed  to  stand  in  front  of  appellee's  premi- 
ses. Dust,  smoke  and  cinders  from  the  cars  and  locomotives 
passing  and  standing  upon  the  track,  when  there  was  an  east 
wind,  would  be  blown,  into  appellee's  houses  and  upon  his 
premises.  Vehicles  were  prevented,  by  the  trestle  work, 
from  crossing  the  street,  except  at  the  south  end,  where  they 
could  pass  under.  These  are  plaintiff's  chief  causes  of  com- 
plaint. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Mr.  D.  P.  Jones,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  are  two  questions  here  presented  :  one  upon  the 
rejection  of  the  testimony,  the  other  as  to  the  rule  of  damages, 
adopted  by  the  court  below. 

The  court  permitted  the  plaintiff  to  prove  what,  in  the 
opinion  of  witnesses,  the  rental  value  of  the  place  would  have 
been  without  the  railroad  and  what  it  was  with  the  railroad. 
The  defendant  offered  to  prove,  in  cross-examination  and  by 
direct  evidence,  that  there  were  a  gas  factory  and  a  starch 
factory  near  the  plaintiff's  premises,  which  were  offensive 
things,  and  made  the  premises  undesirable  for  any  one  to 
occupy,  and  tended  to  depreciate  their  rental  value. 

The  court  excluded  the  testimony.  The  rental  value  of 
the  premises  having  been  made  by  the  plaintiff  a  subject  of 
evidence,  it  was  admissible  in  rebuttal  to  show  the  existence 
of  these  other  causes  which  affected  such  rental  value,  to  lay 
the  foundation  for  the  contention  that  the  depreciation  of 
rental  value  was  not  wholly  due  to  the  railroad,  and  to  show 
to  what  extent  these  other  causes  might  have  contributed  to 
produce  such  result. 
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The  plaintiff  gave  testimony,  to  the  effect  that,  in  his  opin- 
ion, the  trestle  work  need  not  have  been  so  high — that  he 
did  not  believe  it  necessary  to  have  it  there. 

The  defendant  offered  to  prove,  by  civil  engineers,  that  the 
building  of  the  trestle  work  in  the  manner  in  which  it  was 
built  was  necessary,  in  order  to  cross  the  river  and  overcome 
the  grade  on  the  opposite  side,  but  the  court  refused  to  admit 
this  testimony.  The  testimony  given  by  the  plaintiff  tended 
to  show  that  the  company  had  been  guilty  of  negligence  and 
want  of  proper  care  in  constructing  the  road  in  a  proper 
manner,  so  that  the  plaintiff  was  unnecessarily  injured.  It 
was  surely  competent  for  the  defendant  to  rebut  this,  by 
showing  that  the  trestle  work  was  necessary;  that  there  was 
no  want  of  proper  skill  and  care  in  the  construction  of  the 
road  in  such  manner;  and  that  plaintiff  was  not  needlessly 
injured.  We  think  that,  upon  the  theory  on  which  the  case 
went  to  the  jury,  both  descriptions  of  testimony  were  improp- 
erly rejected. 

The  Ottawa,  Oswego  and  Fox  River  Valley  Railroad  Com- 
pany, by  its  charter,  had  a  legal  right  to  construct  and  ope- 
rate this  railroad.  The  city  council  of  Ottawa  was  vested 
with  the  exclusive  control  and  regulation  of  the  streets  of  the 
city.  It  granted  to  the  railroad  company  permission  and 
authority  to  construct,  use  and  maintain  a  railroad  track  upon 
this  Walker  street,  in  front  of  plaintiff's  lot. 

The  trestle  work  in  question  we  may  suppose,  as  was  offered 
to  be  proved,  was  a  necessary  erection  in  the  proper  construc- 
tion of  the  railroad. 

It  has  been  the  long  settled  doctrine  in  this  State,  at 
least  anterior  to  the  adoption  of  the  constitution  of  1870.  that 
where,  by  the  charter  of  a  city,  its  local  authorities  are  vested 
with  exclusive  control  over  the  streets,  and  those  authorities 
grant  permission  to  lay  down  railway  tracks  along  a  street, 
the  owners  or  occupants  of  property  fronting  on  such  street 
can  not  enjoin  the  laying  of  such  tracks,  nor  be  allowed  any 
damage  or  compensation  for  such  use  of  a  street.     Moses  v. 
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The  Pittsburgh,  Ft.  Wayne  and  Chicago  Railroad  Co.  21  111.  516 ; 
Murphy  v.  The  City  of  Chicago,  29  id.  279  ;  and  see  Stone  v. 
Fairbury,  Pontiac  and  Northwestern  Railroad  Co.  68  111.  394. 

The  court  below,  against  the  objection  of  the  defendant, 
permitted  evidence  to  be  given  of  what  would  have  been  the 
value  of  the  property,  and  its  rental  value,  without  the  rail- 
road, and  what  they  were  with  the  railroad.  This  was  adopt- 
ing an  erroneous  rule  of  damages,  and  this  may  be  said  without 
reference  to  the  question  of  the  bearing  of  the  provision  of 
the  constitution  of  1870,  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation/' 
upon  a  railroad  constructed  before  the  adoption  of  the  con- 
stitution. In  Stone  v.  Fairbury,  Pontiac  ayid,  Northwestern 
Railroad  Co.  supra,  in  respect  to  a  railroad  constructed  since 
the  adoption  of  the  constitution  of  1870,  while  it  was  held 
there  was  a  right  of  recovery  against  a  railway  company  for 
a  direct  physical  injury  done  to  adjacent  property,  by  throw- 
ing smoke  and  cinders  upon  it,  it  was  said  there  were  various 
annoyances  and  inconveniences  arising  from  a  railroad  which 
would  cause  damage  to  property  for  which  there  would  be  no 
remedy.  For  any  damage  on  account  of  the  trestle  work  in 
this  case,  we  are  of  opinion  there  was  no  right  of  recovery. 

Recognizing,  as  the  court  below  did,  the  rule  of  damages 
to  be  the  difference  between  the  value  of  the  property  with- 
out the  railroad  and  with  the  railroad,  would  be  to  allow  a 
recovery  for  damage  to  the  property  from  all  causes  whatso- 
ever by  reason  of  the  railroad,  and  so  of  the  rental  value  in 
such  respect.  If  there  be  any  liability  in  respect  of  the  dust, 
smoke  and  cinders — as  to  which,  under  the  circumstances  of 
this  case,  we  express  no  opinion — the  inquiry  should  have 
been  confined  to  the  question  of  what  material  damage,  if 
any,  was  done  to  the  property  by  the  throwing  of  dust,  smoke 
and  cinders  upon  it. 

For  the  errors  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 

18— 79th  III. 


274  Moody  et  al  v.  Thomas.  [Sept.  T. 

Opinion  of  the  Court. 


Leland  Moody  et  al. 

v. 

Hakeiet  C.  Thomas. 

1.  Practice— -failure  to  file  declaration  ten  days  before  the  second  term 
of  court.  Where  a  defendant  is  served  with  summons  ten  days  before  the 
term  of  court,  and  no  declaration  is  filed  until  after  the  commencement 
of  the  next  succeeding  term,  it  is  error  to  render  a  judgment  by  default 
against  the  defendant,  with  a  rule  and  service  of  it  on  him  to  plead. 

2.  In  such  case,  it  makes  no  difference  that  there  were  other  defend- 
ants upon  whom  service  was  not  had,  and  against  whom  alias  summons 
was  issued,  but  not  served.  The  defendant  who  is  served  can  not  lose  his 
statutory  right,  in  regard  to  the  filing  of  the  plaintiff's  declaration,  be- 
cause  there  are  other  defendants  not  served,  and  who  will  not  be  affected 
by  the  judgment  against  him. 

3.  Where  there  are  several  defendants,  one  of  whom  is  served  ten  days 
before  the  term  to  Miiich  the  first  summons  is  returnable,  and  the  others 
are  not  served,  and  alias  summons  is  issued  against  them,  it  seems  that  a 
declaration  filed  ten  days  before  the  return  day  of  the  summons  which  is 
served,  would  be  sufficient  to  warrant  a  judgment  by  default  against  them, 
but  not  against  the  one  served  with  the  first  summons. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  John  G.  Bogers,  Judge,  presiding. 

Mr.  Allan  C.  Story,  for  the  plaintiffs  in  error. 
Mr.  C.  F.  Remick,  for  the  defendant  in  error. 

Mr.  Justice  Scholfieed  delivered  the  opinion  of  the 
Court : 

Suit  was  commenced  on  the  8th  day  of  April,  1873,  to  the 
April  term,  1873,  of  the  court  below,  being  more  than  ten 
days  before  the  first  day  of  that  term,  and  summons  was 
issued  to  appellants  and  three  others,  which  was  served  on 
appellants  on.  the  same  day. 

By  law,  the  terms  of  the  court  commenced  on  the  third 
Monday  in  each  month,  and   no  declaration  was  filed  in  the 
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cause  until  the  30th  of  May,  1873,  which  was  after  the  com- 
mencement of  the  second  term  of  court  held  subsequent  to 
the  commencement  of  the  suit.  The  cause  remained  on 
docket,  no  plea  being  filed  or  appearance  entered  by  appel- 
lants, and  no  rule  to  plead  being  taken  upon  them  by  appellee, 
until  the  23d  of  April,  1874,  when  she  called  up  the  case  and 
took  judgment  by  default  against  appellants. 

Appellants  afterwards  moved  to  set  aside  the  default,  but 
the  court  overruled  the  motion. 

The  question  is,  was  it  error  to  render  judgment  by  default 
against  appellants,  under  these  circumstances  ? 

The  38th  section  of  the  Practice  Act,  (2  Gross,  288,)  author- 
izes judgment  to  be  given  by  default  for  want  of  appearance, 
except  in  cases  where  the  process  has  not  been  served,  or 
declaration  filed,  ten  days  before  the  term  of  the  court.  And 
the  17th  section  of  the  same  act,  (2  Gross,  286,)  provides, 
'•if  the  plaintiff  shall  not  file  his  declaration,  together  with 
a  copy  of  the  instrument  of  writing  on  account  of  which  the 
action  is  brought,         *  ten   days   before  the  court 

at  which  the  summons  or  capias  is  made  returnable,  the  court, 
on  motion  of  the  defendant,  shall  continue  the  cause  at  the 
cost  of  the  plaintiff,  unless  it  shall  appear  that  the  suit  was 
commenced  within  ten  days  of  the  sitting  of  the  court,  in 
which  case  the  cause  shall  be  continued  without  costs,  unless 
the  parties  shall  agree  to  have  a  trial;  and  if  no  declaration 
shall  be  filed  ten  days  before  the  second  term  of  the  court, 
the  defendant  shall  be  entitled  to  a  judgment,  as  in  case  of  a 
non-suit"  etc. 

Under  the  same  statute,  as  found  in  the  revision  of  1845, 
it  was  held,  where  a  declaration  was  filed  after  the  time  thus 
provided,  it  was  error  to  enter  a  judgment  by  default  without 
a  rule,  and  service  of  it,  requiring  the  defendant  to  plead, 
and  it  was  said  :  ''Undoubtedly,  the  right  is  one  which  may 
be  waived,  but  we  think  a  party  should  at  least  have  an 
opportunity  to  be  heard,  before  he  is  to  be  considered  as 
having  waived  that  right.         *  *  *  The  record 
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shows  no  waiver  of  the  defendant's  right  to  have  the  suit 
dismissed.  We  think  it  wTas  an  error  in  disregarding  the  con- 
dition of  the  record  as  it  then  stood,  in  entering  a  judgment 
by  default,  without  a  rule,  and  service  of  it,  requiring  the 
defendant  to  plead. 

"  He  was  not,  under  the  circumstances,  in  default,  and  he 
should  have  been  placed  in  that  situation  before  a  judgment 
was  rendered  against  him  by  reason  of  it.  Ordinarily,  a 
party  who,  without  any  rule,  fails  to  plead,  according  to  the 
practice  of  the  court,  is  in  default,  but  a  party  who  is  not 
required  to  plead,  can  not  be  justly  said  to  be  in  default  for 
not  doing  so."  Pratt  v.  Grimes,  35  111.  164.  Kor  do  we  per- 
ceive that  it  makes  any  difference  in  principle,  because  par- 
ties were  made  defendants  with  appellants,  who  were  not 
served,  and  against  whom  alias  summons  was  issued.  It 
would,  as  against  them  alone,  if  they  had  been  served  and 
were  the  only  complaining  parties,  have  doubtless  been  suffi- 
cient that  a  declaration  was  filed  ten  days  before  the  return 
day  of  the  summons  which  was  served  upon  them.  But  that 
case  is  not  now  presented.  The  alias  summons  was  not  served, 
and  the  appellants  were  served  on  the  day  the  first  summons 
was  issued,  and  we  fail  to  comprehend  how  they  can  lose 
their  statutory  rights,  in  regard  to  the  filing  of  the  plain  tiffs' 
declaration,  because  there  were  other  defendants  not  served, 
and  who  are  unaffected  by  the  judgment  against  appellants. 
The  statute  makes  no  such  distinction,  and  we  know  of  no 
rule  of  construction  which  authorizes  us  to  make  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1875.]  City  of  Chicago  v.  Brophy.  277 

Syllabus. 


The  City  of  Chicago 

v. 
Bernard  T.  Brophy. 

1.  Cities — duty  of,  to  keep  the  streets  free  from  obstructions.  Whilst  a 
city  has  the  right  to  construct  sewers  in  its  streets,  yet,  in  doing  so,  it  has 
no  right  to  leave  piles  of  dirt  upon  the  street  in  such  a  condition  as  to 
render  it  unsafe  for  wagons  to  pass. 

2.  If,  in  making  improvements,  it  becomes  necessary  for  a  city  to 
leave  piles  of  dirt  in  the  street  in  such  a  way  as  to  render  it  dangerous 
for  wagons  to  pass,  it  is  negligence  on  the  part  of  the  city  to  do  so  with- 
out putting  up  guards,  or  notice  of  some  kind,  to  warn  travelers  of  the 
dangerous  condition  of  the  street. 

3.  Same — improvements  made  in  the  streets  of  a  city  are  presumed  to  he 
made  by  the  city.  It  is  a  reasonable  presumption,  when  work  is  done  on 
the  streets  of  a  city,  that  it  is  done  by  the  proper  authorities  of  the  city, 
and  in  a  suit  to  recover  damages  for  an  injury  occasioned  \>y  the  negli- 
gent manner  of  doing  such  work,  it  is  not  necessaiy  to  prove  that  it  was 
done  by  persons  employed  by  the  city. 

4.  Same—  bound  to  take  notice  of  the  condition  of  work  done  on  the  streets. 
When  a  city  causes  work  to  be  done  on  its  streets,  it  is  bound  to  take  no- 
tice of  the  character  of  the  work,  and  the  condition  in  which  it  is  left, 
■whether  safe  or  dangerous. 

5.  Instructions — need  not  be  repeated.  It  is  not  error  to  refuse  an  in- 
struction, though  it  may  contain  a  correct  proposition,  when  the  sub- 
stance of  it  is  contained  in  another  instruction  given  at  the  instance  of 
the  party  asking  the  one  refused. 

6.  Damages — whether  excessive.  Where  a  party,  by  reason  of  the  neg- 
ligence of  a  city  in  permitting  dangerous  obstructions  to  remain  in  its 
streets,  was  thrown  from  his  wagon,  and  had  the  large  bone  of  his  leg 
broken  about  midway  between  the  knee  and  ankle,  and  the  ankle  joint 
sprained,  and  it  was  not  certain  that  he  would  ever  entirety  recover,  it 
was  held,  that,  although  a  judgment  for  $1500  was  large,  it  was  not  so  ex- 
cessive as  to  justify  a  reversal. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Egbert  Jamieson,  for  the  appellant. 

Mr.  Walter  M.  Howlakd;  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee  against  the  city  of 
Chicago,  to  recover  for  an  injury  received  on  a  public  street 
of  the  city,  alleged  to  have  been  caused  by  an  obstruction 
placed  in  the  street  by  the  employees  of  the  city. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
in  favor  of  appellee,  for  $1500.  The  court  overruled  a  motion 
for  a  new  trial,  and  rendered  judgment  on  the  verdict. 

Three  grounds  are  relied  upon  by  appellant  to  reverse  the 
judgment:  «, 

1.  That  the  verdict  is  against  the  evidence. 

2.  That  the  court  erred  in  giving  appellee's  3d  instruc- 
tion, and  in  refusing  appellant's  instruction  No.  4. 

3.  That  the  damages  are  excessive. 

The  accident  occurred  on  the  20th  day  of  December,  1872, 
resulting  in  the  fracture  of  appellee's  leg,  and  otherwise  seri- 
ously injuring  him.  About  six  weeks  before  the  injury,  the 
city  had  placed  a  sewer  in  West  Eighteenth  street,  and.  two 
or  three  days  before  the  accident,  a  catch-basin  had  been 
placed  at  the  corner  of  West  Eighteenth  and  Ruble  streets, 
which  was  connected,  by  a  branch  sewer,  with  the  main  sewer, 
which  was  in  the  center  of  the  street.  The  dirt  taken  from 
the  excavation  in  constructing  the  branch  sewer  was  not  re- 
moved from  the  street,  but  it  was  piled  above  the  sewer, 
leaving  a  ridge  extending  from  the  catch-basin  to  the  center 
of  the  street,  from  a  foot  to  18  inches  in  height.  This  ridge, 
the  evidence  tends  to  show,  could  not  be  seen  when  the  acci- 
dent occurred,  for  the  reason  the  street  was  covered  with  snow, 
which  was  somewhat  drifted.  Appellee,  who  was  driving  a 
baker's  wagon,  in  the  usual  course  of  his  business,  his  team 
going  in  a  walk,  encountered  the  ridge  of  dirt.  The  wagon 
was  turned  over  and  fell  upon  him,  breaking  his  leg  and 
spraining  his  ankle. 

We  see  nothing  in  the  evidence  from  which  it  can  be  said 
appellee  failed  to  use  ordinary  care  and  caution  in   passing 
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over  the  street.  He  had  been  engaged  in  driving  a  baker's 
wagon  for  several  years,  and  seems  to  have  been  a  cautious 
driver.  While  he  was  familiar  with  the  condition  of  that 
part  of  the  street  where  the  main  sewer  was  constructed,  and 
had  passed  over  it  frequently,  as  we  understand  the  evi- 
dence, he  did  not  know  the  condition  of  the  street  where  the 
branch  sewer  was  constructed,  and  had  not  had  occasion  to 
pass  over  it,  after  it  had  been  finished,  until  the  day  of  the 
accident.  Appellee  was  not  aware  of  its  dangerous  condition, 
and  had  no  reason  to  suspect  it  was  unsafe. 

It  was  proven,  by  several  witnesses,  that  the  street,  in  the 
condition  in  which  it  was  when  the  accident  occurred,  was 
unsafe  and  dangerous. 

No  witness  was  called  to  show  or  explain  why  the  obstruc- 
tion was  left  in  the  street.  It  is  not  denied  that  it  is  a  duty 
resting  upon  the  city  authorities  to  keep  the  public  streets 
free  from  obstructions,  and  in  a  safe  condition  for  all  who 
may  have  occasion  to  travel  over  them. 

While  the  city  had  the  undoubted  right  to  construct  the 
sewer  in  the  street,  yet,  in  making  the  improvement,  it  had  no 
right  to  leave  piles  of  dirt  upon  the  street  in  such  a  con- 
dition that  it  would  be  unsafe  or  dangerous  for  wagons  to 
pass. 

It  does  not  appear,  from  the  evidence,  that  it  was  necessary, 
in  making  the  improvement,  to  leave  the  ridge  of  dirt  over 
the  sewer,  that  appears  to  have  been  done  ;  but  even  if  it  was, 
it  would-be  negligence  on  the  part  of  the  city  to  do  so,  unless 
guards  were  put  up,  or  notice  of  some  kind  given  to  warn 
travelers  of  the  dangerous  condition  of  the  street.  Nothing 
of  the  kind  was,  however,  done  in  this  instance. 

We  are,  therefore,  satisfied  that  the  evidence  before  the 
jury  was  sufficient  to  warrant  the  conclusion  that  appellee  was 
in  the  exercise  of  due  care,  and  that  the  accident  arose  from 
the  negligence  of  the  city,  in  failing  to  keep  the  street  free 
from  obstruction. 
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The  3d  instruction  given  for  appellee,  to  which  exception 
was  taken,  is  as  follows : 

"If  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  injury  complained  of  was  caused  by  a  dangerous  pile  of 
dirt  or  earth  left  in  Eighteenth  street  by  persons  employed 
by  the  city  authorities  to  place  a  sewer  or  catch -basin  in  such 
street,  then  the  jury  are  instructed  that  it  is  not  necessary 
that  the  plaintiff,  in  order  to  recover  in  this  suit,  should  prove 
that  the  city  authorities  had  actual  notice  that  such  pile  of 
dirt  or  earth  was  in  said  street." 

It  is  said  there  is  no  evidence  that  any  dangerous  pile  of 
earth  existed  in  the  street. 

We  do  not  so  understand  the  evidence.  Several  of  the 
witnesses  testify  to  the  dangerous  condition  of  the  street,  and 
the  proof  shows  the  ridge  of  dirt,  18  inches  high,  extending 
from  the  catch-basin  to  the  center  of  the  street.  These  facts, 
in  connection  with  the  additional  one,  that  appellee's  wagon, 
in  passing  over  the  obstruction,  was  overturned,  was  sufficient 
to  justify  the  instruction. 

It  is  also  urged,  that  there  was  no  proof  that  the  persons 
who  did  the  work  were  employed  by  the  city. 

This  objection  is  fully  met  by  the  decision  of  this  court  in 
City  of  Chicago  v.  Johnson,  53  111.  91,  in  which  it  was  held, 
that  it  is  a  reasonable  presumption,  when  such  work  is  done 
within  the  limits  of  the  city,  that  it  is  done  by  the  proper 
authority  of  the  city. 

Nor  is  the  objection  to  the  last  clause  of  the  instruction 
tenable.  If  the  city  caused  the  work  to  be  done,  it  was 
bound  to  take  notice  of  the  character  of  the  work,  and  the 
condition  in  which  it  was  left — whether  safe  or  dangerous. 

As  to  the  4th  instruction  of  appellant,  which  the  court  re- 
fused, its  substance  was  contained  in  appellant's  3d  instruction 
given,  and  even  if  it  contained  a  correct  proposition,  it  was 
not  error  to  refuse  it,  as  it  has  been  often  held  by  this  court 
not  to  be  error  to  refuse  duplicate  instructions. 
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This  brings  us  to  the  last  point  relied  upon  by  appellant, 
that  the  damages  are  excessive.  While  the  verdict  is  large, 
and  we  would  have  been  better  satisfied  had  it  been  smaller,  yet, 
under  all  the  evidence,  it  is  not  so  excessive  as  to  justify  a  re- 
versal. It  appears  that  the  larger  bone  of  the  leg  was  broken 
about  midway  between  the  knee  and  ankle  joint,  and  at  the 
same  time  the  ankle  joint  was  sprained.  At  the  time  of  the 
trial,  appellee  had  not  entirely  recovered  from  the  injury 
received,  and  it  was  by  no  means  certain  that  he  ever  would 
entirely  recover.  Under  these  circumstances,  we  can  not  dis- 
turb the  verdict  on  the  ground  that  it  is  excessive. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


William  H.  W.  Cushman  et  al. 

v. 

Illinois  Starch  Company. 

1.  Bankers — certificate  of  deposit  is  prima  facie  evidence  of  indebtedness. 
In  a  suit  against  a  bank,  on  the  common  counts,  a  certificate  of  deposit, 
signed  by  the  teller  of  the  bank  and  delivered  to  the  plaintiff,  when  pro- 
duced and  proof  made  that  it  was  signed  by  the  proper  officer  of  the 
bank,  makes  a  prima  facie  case.  The  certificate  is  an  acknowledgment 
that  the  bank  had  the  sum  of  money  specified  therein,  on  its  books,  to  the 
credit  of  the  plaintiff,  and  the  burden  of  proof  is  on  it  to  show  that  it  has 
in  some  way  discharged  the  liability. 

2.  Same — not  authorized  to  transfer  company  accounts  to  private  accounts 
of  its  treasurer,  by  private  arrangement  with  him.  An  arrangement  made 
between  the  treasurer  of  a  company  and  a  bank  with  which  the  funds  of 
the  company  are  deposited,  that  all  funds  deposited  to  the  credit  of  the 
company  should  be  transferred  to  the  private  account  of  the  treasurer, 
without  any  knowledge  of,  or  participation  therein  by,  the  managers  of 
the  business  of  the  company,  is  a  mere  private  arrangement  for  the  con- 
venience of  the  treasurer,  which  would  not  authorize  the  bank  to  transfer 
funds  to  the  credit  of  the  treasurer  for  which  it  had  issued  a  certificate 
of  deposit  to  the  companj-,  and  thus  relieve  itself  of  its  liability  to  the 
company  on  such  certificate. 
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3.  Officers  of  corporation — private  arrangements  after  their  term 
of  office  expires.  Where,  by  private  arrangement  between  a  bank  and 
the  treasurer  of  a  company  depositing  funds  with  it,  all  moneys,  as  soon 
as  deposited  by  the  company,  were  transferred  to  the  private  account  of 
such  treasurer  as  a  matter  of  convenience  to  him,  such  arrangement, 
whether  binding  on  the  company,  whilst  the  treasurer  continued  in 
office,  or  not,  would  not  authorize  the- bank  to  transfer  money  deposited 
by  the  company  to  his  private  account  after  he  ceased  to  be  such  treas- 
urer and  his  successor  is  elected,  and  whether  he  had  notice  of  his  sue 
cessor's  election  or  not,  would  be  immaterial. 

4.  Notice  to  officer  of  corporation  of  election  of  Ms  successor.  Where 
the  secretary  of  a  company  is  also  a  stockholder,  and  a  meeting  of  the 
stockholders  is  adjourned,  on  his  motion,  to  a  given  day,  and  on  that  day 
his  successor  as  secretary  is  elected,  he  will  be  presumed  to  have  notice 
of  such  election. 

5.  AVhere  a  successor  of  the  secretary  of  a  company  is  elected  at  a 
meeting  of  the  stockholders,  and  the  secretary  notifies  his  predecessor  of 
the  fact,  through  the  postoffice,  by  letter  directed  to  him  at  his  usual  place 
of  residence,  the  notice  is  sufficient, 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellants. 
Messrs.  Williams  &  Thompson,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

Only  one  question  arises  on  this  record,  and  that  has  rela- 
tion to  the  liability  of  defendants  for  the  money  deposited 
in  their  bank  on  account  of  the  Illinois  Starch  Company.  A 
certificate  of  deposit,  signed  by  the  teller  of  the  bank,  was 
issued  and  delivered  to  plaintiff,  and  which  is  the  basis  of 
this  action.  The  production  of  that  certificate,  with  proof  it 
was  signed  by  the  proper  officer  of  the  bank,  certainly  makes 
a,  prima  facie  case  against  defendants.  It  was  an  acknowledg- 
ment they  had  the  sum  of  money  specified  in  the  certificate 
in  their  bank,  to  the  credit  of  plaintiff,  and  the  burden  of 
proof  was    upon   them   to   show  they  had    in   some  way  dis- 
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charged  that  liability.  This,  defendants  have  not  done.  An 
attempt  was  made  to  show  that,  while  defendant  Cushman 
was  treasurer  of  the  starch  company,  all  deposits  made  to  the 
credit  of  plaintiff,  were  immediately  charged  to  his  individual 
account,  with  the  knowledge,  or,  at  least,  tacit  consent  of 
plaintiff,  that  the  deposit  in  controversy  was  so  made,  and 
hence  the  banking  firm  composed  of  defendants  is  not  liable 
for  it. 

The  witness  Lvneh,  who  was  the  secretarv  and  business 
manager  of  the  starch  company,  denies  that  he  had  any 
knowledge*  of  the  manner  in  which  the  accounts  were  kept 
in  defendants'  banking  house,  and  while  it  is  true  Harden 
states  that  he  thinks  he  notified  Lynch  how  the  accounts 
were  kept,  we  must  regard  the  finding  of  the  court  as  settling 
this  controverted  fact  in  favor  of  plaintiff.  Certainly  the 
evidence  does  not  preponderate  in  favor  of  defendants.  So 
far  as  it  appears  from  the  evidence,  the  manner  of  keeping 
the  accounts  was  a  mere  private  arrangement,  for  the  conve- 
nience of  Cushman,  made  between  himself  and  the  bank, 
which  did  not  concern  plaintiff,  and  of  which  it  had  no 
notice. 

Whatever  the  arrangement  may  have  been,  it  is  apparent  it 
must  have  terminated  when  Cushman  ceased  to  be  treasurer  of 
the  starch  company,  which  was  some  days  before  the  deposit  in 
controversy  was  made.  His  successor  was  elected  on  the  16th 
day  of  May,  and  the  deposit  was  not  made  until  some  time  in 
June  next  ensuing.  After  he  ceased  to  be  treasurer,  the  bank 
had  no  authority  from  any  one,  whatever  it  may  have  pre- 
viously had,  to  transfer  the  starch  company's  funds  to  the 
individual  account  of  Cushman. 

But  it  is  said  Cushman  had  no  notice  that  his  successor 
had  been  elected.  How  does  that  become  a  material  ques- 
tion ?  The  bank  made  the  credit  to  the  account  of  Cushman 
without  authority  from  plaintiff,  and  it,  therefore,  assumed 
the  responsibility  of  the  act,  and,  if  unauthorized,  defendants 
would  be  liable  for  the  deposit. 
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But,  aside  from  this  view,  Cushman  was  a  stockholder  in 
the  starch  company,  and  it  was  upon  his  motion  the  meeting 
was  adjourned  to  the  day  on  which  his  successor  was  elected. 
He  will  be  presumed  to  have  had  notice  that  his  successor 
was  elected  at  that  meeting;  but  if  any  notice,  in  fact,  was 
necessary,  he  was  notified  through  the  postoffice,  by  letter 
from  the  secretary  of  the  company,  directed  to  him  at  his 
usual  place  of  residence,  and  that  is  sufficient.  Notice  to 
one  member  of  the  banking  firm,  must  be  regarded  as  notice 
to  all  the  defendants. 

There  is  no  controversy  that  defendants  received  plaintiff's 
money  on  deposit  in  their  bank,  and,  having  shown  no 
authority  whatever  for  transferring  it  to  the  credit  of  Cush- 
man, they  are  liable  therefor,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Charles  W.  Allen  et  al. 

v. 

John  Watt  et  al. 

1.  Garnishee — discharged  from  his  creditor  vpon  payment  of  the  debt 
on  judgment  against  him.  Where  a  debt  lias  been  recovered  from  a  debtor 
by  garnishee  process  under  an  attachment  proceeding  in  a  court  of  com- 
petent jurisdiction  in  another  State,  the  recovery  is  a  protection  in  this 
State  to  the  garnishee  against  his  original  creditor,  and  the  fact  that  the 
debt  may  have  been  put  into  a  judgment,  does  not  change  the  rule. 

2.  Assignee  of  judgment  takes  it  subject  to  all  defenses.  The  assignee 
of  a  judgment  who  takes  the  assignment  after  the  creditors  of  the  plain- 
tiff therein  have  acquired  a  lien  upon  the  debt  represented  thereby,  by 
service  of  garnishee  process  on  the  defendant  in  the  judgment,  in  an  at- 
tachment suit  commenced  by  them  against  the  plaintiff  in  the  judgment, 
in  a  court  of  competent  jurisdiction  in  another  State,  takes  the  assign- 
ment subject  to  all  defenses  the  judgment  debtor  may  be  able  to  establish, 
and  no  defense  can  be  more  available  than  payment  under  legal  proceed- 
ings in  a  court  of  competent  jurisdiction. 
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3.  Injunction  in  favor  of  garnishee  against  his  creditor.  A  judgment 
against  a  garnishee,  and  payment  thereof,  may  be  pleaded  by  him  in  a 
suit  by  his  creditor  for  the  same  indebtedness;  but  where  the  garnishee 
has  been  served  with  garnishee  process,  and,  before  judgment  is  ren- 
dered in  that  suit,  the  creditor  of  the  garnishee  prosecutes  the  debt  to 
judgment,  and  afterwards  judgment  is  rendered  against  the  garnishee  as 
such  for  the  same  debt,  and  he  pays  it,  his  only  remedy  against  the  judg- 
ment in  favor  of  the  original  creditor  is  in  equity,  where  the  collection 
thereof  will  be  enjoined. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Dickey  &  Caulfield,  and  Mr.  J.  W.  Showalter, 
for  the  appellants. 

Mr.  M.  W.  Robinson,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  questions  raised  on  this  record  arise  out  of  the  follow- 
ing facts:  John  Watt  commenced  an  action  of  assumpsit 
in  the  Cook  circuit  court,  on  the  13th  of  January,  1873, 
against  Charles  W.  Allen  and  Almond  D.  Ellis,  wherein,  on 
the  29th  of  March,  1873,  a  judgment  was  rendered  against 
them  for  the  sum  of  five  hundred  and  forty-seven  dollars  and 
sixty-six  cents,  together  with  the  costs.  On  March  31,  the 
plaintiff  in  the  judgment  assigned  the  same  to  Carlisle  Mason, 
who,  on  the  third  day  of  May  thereafter,  placed  the  assign- 
ment on  file  in  the  clerk's  office,  and  caused  the  assignment 
to  be  noted  on  the  record.  On  February  20,  1874,  a  fieri 
facias  was  issued  on  this  judgment,  and  came  to  the  hands 
of  T.  M.  Bradley,  sheriff,  to  be  executed. 

On  March  10,  1873,  the  firm  of  Worthington  &  Power, 
doing  business  in  Cincinnati,  Ohio,  under,  that  name  and 
style,  and  creditors  of  John  Watt  and  one  Johnson,  com- 
menced their  action  by  attachment,  in  the  Court  of  Common 
Pleas  of  Hamilton  county,  State  of  Ohio,  against  Watt  and 
Johnson,  and  at  the  same  time  Allen  and  Ellis  were  summoned 
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as  garnishees,  as  debtors  of  Watt,  and  such  proceedings  were 
had  that,  on  March  22,  1873,  to  save  costs,  as  is  alleged,  they 
filed  their  answeMo  said  garnishment,  wherein  they  acknowl- 
edged they  were  indebted  to  Watt  at  the  time  of  the  service 
of  the  summons  upon  them,  in  the  sum  of  five  hundred  and 
forty-five  dollars  and  sixty-six  cents.  Watt  was  brought  into 
court  by  publication  against  him  and  Johnson,  and,  on  June 
30,  1873,  a  judgment  was  rendered  against  them  for  the  sum 
of  eight  hundred  and  eight  dollars  and  twentv-six  cents,  and 
then  and  there  it  was  ordered  Allen  and  Ellis  pav  the  amount 
of  their  indebtedness  to  Watt,  being  five  hundred  and  forty- 
five  dollars  and  sixty-six  cents,  to  the  clerk  of  the  court 
within  ten  days  thereafter.  This  amount  they  allege  they 
paid  at  the  time  to  Worthington  &  Power,  by  direction  of  the 
clerk  of  the  court,  and  this  amount,  they  allege,  is  the  iden- 
tical claim  sued  for  by  Watt,  and  for  which  he  recovered  the 
judgment  above  mentioned. 

On  February  20,  1873,  Worthington  &  Power  brought 
their  action  of  assumpsit  in  the  Superior  Court  of  Cook 
county,  against  Watt  and  Johnson,  for  the  same  cause  the 
attachment  proceedings  wrere  instituted  by  them  in  the  Court 
of  Common  Pleas  of  Hamilton  county.  To  this  action,  Watt 
and  Johnson,  at  the  March  term,  1873,  pleaded  the  general 
issue,  and  filed  therewith  the  affidavit  of  Watt,  that  they, 
Watt  and  Johnson,  had  a  good  defense  to  the  action,  to  the 
extent  of  six  hundred  and  eighty-nine  dollars  and  twenty- 
five  cents.  At  the  July  term  following,  the  defendants,  Watt 
and  Johnson,  filed  a  special  plea,  setting  up  the  recovery  of 
the  judgment  in  the  Court  of  Common  Pleas  of  Hamilton 
county.  Ohio,  against  them,  for  the  same  cause  of  action,  for 
eight  hundred  and  eight  dollars  and  twenty-six  cents,  and 
another  special  plea  in  bar  as  to  five  hundred  and  forty-five 
dollars  and  sixty-six  cents,  then  setting  out  these  attach- 
ment proceedings,  the  garnishment  of  Allen  and  Ellis,  and 
their  answer  admitting  a  debt  due  by  them  to  Watt  of  five 
hundred  and   forty-five  dollars  and  sixty-six  cents  ;  that,  at 


1875.]  Allen  et  al.  v.  Watt  et  al  287 

Opinion  of  the  Court. 

the  June  term,  1873,  of  the  Common  Pleas  court,  judgment 
was  rendered  against  them  for  eight  hundred  and  eight  dol- 
lars and  twenty-six  cents,  and  against  Allen  and  Ellis  for 
five  hundred  and  forty-five  dollars  and  sixty-six  cents,  in 
favor  of  Worthington  &  Power;  averring  execution  ordered 
against  Allen  &  Ellis  after  ten  davs  :  that  this  judgment  re- 
mains  in  full  force;  and  that,  afterwards,  in  July,  1873,  Allen 
and  Ellis  paid  five  hundred  and  forty-five  dollars  and  sixty- 
six  cents,  pursuant  to  said  order  of  court,  and  plead  the  same 
in  bar  of  a  recovery  by  Worth ington  &  Power  to  that  extent, 
against  them. 

At  the  time  of  filing  these  special  pleas,  Watt  filed  an  affi- 
davit for  a  continuance,  alleging,  as  cause,  that,  after  the 
commencement  of  the  suit,  the  plaintiffs  sued  defendants  for 
the  same  cause,  to  the  March  term  of  the  Court  of  Common 
Pleas  of  Hamilton  county,  Ohio,  setting  out  briefly  all  those 
proceedings,  and  Allen  and  Ellis'  answer  to  the  garnishee 
proceedings,  the  recovery  of  the  judgment  against  them  and 
against  Allen  and  Ellis,  their  information  that  Allen  and 
Ellis  had  paid  this  judgment,  alleging  that  this  payment  sat- 
isfied so  much  of  plaintiff's  claim  sued  for  in  the  action  then 
pending;  that  they  can  have  the  proof  of  this  payment  by 
the  next  term,  wherefore  a  continuance  is  asked.  A  continu- 
ance was  granted. 

So  far  as  the  record  informs  us,  this  cause  is  still  pending 
and  undetermined  in  the  Superior  Court. 

On  February  20,  1874,  a  writ  of  fieri  facias  issued  on 
this  judgment  recovered  by  Watt  and  assigned  to  Mason, 
which  came  to  the  hands  of  T.  M.  Bradley,  sheriff,  to  be  exe- 
cuted. Hence  this  bill  of  complaint  and  injunction  by  Allen 
and  Ellis  ;  and  the  question  is,  does  the  bill  show  any  equities 
to  justify  relief  against  this  judgment  of  the  Cook  circuit 
court? 

The  circuit  court  was  of  opinion  it  did  not,  and,  on  the 
hearing,  dissolved  the  injunction  and  dismissed  the  bill,  and 
the  defendants  appeal. 
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After  full  consideration  of  the  elaborate  arguments  sub- 
mitted on  both  sides  of  this  case,  we  are  of  opinion  the  de- 
cree of  the  circuit  court  should  be  reversed,  upon  several 
grounds. 

The  Court  of  Common  Pleas  of  Hamilton  county,  in 
the  State  of  Ohio,  in  which  these  attachment  proceedings 
were  had,  was,  it  is  not  denied,  a  court  of  competent  juris- 
diction of  the  subject  matter,  and  acquired  jurisdiction  of 
the  persons  of  appellants  by  service  of  process  upon  them, 
and  the  judgment  of  that  court  is  entitled  to  full  faith  and 
credit  in  this  State.  This  judgment,  so  rendered  by  a  court 
of  competent  jurisdiction,  has  been  paid  and  satisfied  by 
appellants,  and  there  is  no  justice  in  requiring  them  to  pay 
it  a  second  time.  The  fact  that  Watt  had  recovered  a  judg- 
ment against  appellants,  made  them  no  less  his  debtors,  when 
the  garnishee  process  was  served  on  them,  and  we  do  not  see  in 
what  respect  it  could  have  benefited  them,  had  they  set  this  up 
by  plea  in  the  Ohio  court.  The  statute  of  that  State  is  broad 
and  comprehensive,  and  it  makes  the  service  upon  the  gar- 
nishee a  lien  upon  the  debt  he  owes  the  party  defendant  in  the 
attachment. 

Chief  Justice  Kent  said,  in  Embree  and  Collins  v.  Hanna, 
5  Johns.  100,  that  it  was  a  settled  and  acknowledged  principle 
in  the  English  courts,  that,  where  a  debt  has  been  recovered 
of  the  debtor  under  the  process  of  foreign  attachment,  the' 
recovery  is  a  protection,  in  England,  to  the  garnishee  against 
his  original  creditor,  and  he  may  plead  it  here. 

The  principle  is  distinctly  recognized  in  Allen  v.  Dundas, 
3  Durnford  &  East,  125. 

The  Supreme  Court  of  Pennsylvania  said,  in  McCarty  v. 
Enslin,  2  Dallas,  277,  on  general  principles  of  justice  and  rea- 
son, it  would  be  difficult  to  satisfy  the  mind  why  money 
should  not  be  attached  in  the  hands  of  a  debtor,  as  well  after 
as  before  the  person  to  whom  it  is  due  has  sued  for  it. 

Surely  it  can  make  no  difference,  if  judgment  is  rendered 
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in  the  suit,  for,  as  we  have  said,  the  debt  remains,  though  in 
another  form,  and  public  policy  fully  warrants  it. 

The  attaching  creditors  having  acquired  a  lien  on  this  debt 
due  by  appellants  prior  to  the  alleged  assignment  of  the  judg- 
ment to  Mason,  he  must  be  held  to  have  taken  the  assign- 
ment subject  to  all  the  defenses  the  judgment  debtor  might 
be  able  to  establish  against  its  payment,  and  no  defense  can 
be  more  available,  than  payment  under  legal  proceedings  in 
a  court  of  competent  jurisdiction. 

Watt,  in  his  defenses  to  the  action  brought  against  him  and 
Johnson  in  the  Superior  Court,  nowhere  claims  or  pretends 
this  judgment  had  been  assigned  by  him,  but,  on  the  con- 
trary, he  claimed  the  benefit  of  the  proceedings  against  appel- 
lants as  garnishees,  and  of  the  payment  made  by  them  on  the 
order  of  the  court  therein,  and  this  is  another  reason  why  this 
decree  should  be  reversed. 

Watt  is  estopped,  by  taking  advantage  of  this  payment  by 
appellants,  as  he  did  in  the  pleas  and  affidavit  for  continu- 
ance. Had  this  judgment  against  appellants  been,  in  fact, 
assigned,  it  is  strange  Watt  should  have  claimed  the  benefit 
of  the  debt  on  which  it  was  based  as  a  payment  by  him  or 
his  firm  to  the  attaching  creditors. 

We  have  said  this  recovery  and  payment  in  the  attachment 
proceedings  might  be  pleaded  in  bar  to  a  recovery  in  the 
action,  but  that  action  had  proceeded  to  judgment,  and  no 
plea  could  be  interposed.  No  other  remedy  could  be  pur- 
sued than  by  injunction  to  stay  the  execution  of  the  judg- 
ment. Of  this  appellants  have  availed,  and  we  are  of 
opinion  they  were  well  entitled  to  the  writ;  that  there  is 
strong  equity  in  their  bill,  and  it  should  not  have  been  dis- 
missed on  the  hearing. 

The  claim  that  this  recovery  and  payment  by  appellants  in 
the  attachment  proceedings  were  collusive  and  colorable  only, 
we  do  not  think  is  sustained  by  the  proof,  and  we  can  see  no 
injustice  in  being  required  to  pay  their  debt  to  the  creditors 
of  Watt,  rather  than  to  Watt  himself. 
19— 79th  III. 
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From  the  best  consideration  we  can  give  this  case,  we  are 
of  opinion  the  decree  should  be  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 

Mr.  Justice  Dickey,  having  been  of  counsel  in  this  mat- 
ter, did  not  participate  in  its  consideration* 


Keithsbttrg  and  Eastern  Kailroad  Company 

V. 

Henry  A.  Henry. 

1.  Right  of  way— whether  benefits  can  be  set  off  against  damages  on  con- 
denization.  Under  the  Eminent  Domain  Law  of  1872,  where  a  railroad 
condemns  land  for  a  right  of  way,  the  jury,  in  assessing  damages  to  the 
owner,  may  take  into  consideration  not  only  the  value  of  the  land  taken, 
but  all  the  facts  which  contribute  to  produce  the  damages  to  that  not 
taken,  as,  that  the  farm  is  put  in  a  worse  shape  for  cultivation  or  pas- 
turage;  that  some  portion  of  it  is  more  dangerous  for  use;  that  there  is 
danger  of  fire  from  passing  engines,  and  all  other  actual  inconvenience 
and  damage  the  property  may  sustain  in  its  use,  not  only  for  the  present, 
but  the  future;  and,  against  such  damages,  it  is  not  proper  to  set  off  or 
allow  for  any  benefits  or  advantages  received  by  the  owner  of  the  land, 
in  common  with  others,  from  the  construction  of  the  road. 

2.  Same—  the  damage  to  the  whole  farm  should  be  considered  on  con- 
demnation of  right  of  way  over  it.  Where  a  farm,  through  which  a  rail- 
road ran,  consisted  of  240  acres,  and  the  petition  for  the  condemnation 
of  the  right  of  way  describes  the  road  as  running  through  both  the  quar- 
ter section  and  the  80-acre  piece,  the  jury,  in  assessing  damages,  should 
consider  the  damage  done  to  the  whole  farm  by  reason  of  the  construction 
of  the  road. 

3.  Opinions  op  witnesses  —  on  question  of  assessing  damages  for 
condemnation  of  land.  On  an  assessment  of  damages,  under  a  proceed- 
ing by  a  railroad  company  to  condemn  the  right  of  way  through  a  farm, 
it  is  competent  for  witnesses,  who  are  acquainted  with  the  farm,  and 


■    *This  cause  was  submitted  at  the  September  term,  1875,  but  was  not 
finally  disposed  of  until  after  Mr.  Justice  Dickey  came  upon  the  Bench. 
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familiar  with  the  use  and  production  of  such  property,  and  its  value, 
to  give  their  opinion  as  to  the  extent  of  damage  which  the  construction 
of  the  road  over  the  same  will  occasion.  The  jury  are,  in  such  case,  only 
required  to  receive  and  weigh  such  evidence,  and  give  it  such  weight  as 
they  believe  it  deserves. 

Appeal  from  the  County  Court  of  Mercer  county;  the 
Hon.  Thomas  Likely,  Judge,  presiding. 

Mr.  B.  C.  Taliaferro,  for  the  appellants. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  surveyed  and  located  their  road  through  appel- 
lee's lands,  four  rods  in  width.  They,  afterwards,  being 
unable  to  agree  with  appellee  as  to  the  amount  of  compensa- 
tion which  should  be  paid  him,  commenced  proceedings, 
under  the  statute,  to  condemn  the  right  of  way  to  this  strip 
of  ground.  A  trial  was  had.  and  the  jury  found  and  assessed 
appellee's  damages  at  $1500,  and,  after  overruling  a  motion 
for  a  new  trial,  the  court  rendered  judgment  on  the  verdict. 

This  proceeding  was  under  the  Eminent  Domain  Law  of 
1872,  and  the  question  raised  on  the  record  is,  as  to  the  kind 
and  the  extent  of  damages  appellee  is  entitled  to  recover. 
The  Eminent  Domain  Law  is  based  upon  section  13,  article  2, 
of  the  present  constitution.  That  section  provides  that  "pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.  Such  compensation,  when  not 
made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be 
prescribed  by  law."  The  first  section  of  the  Eminent  Domain 
Law  is  a  transcript  of  that  portion  of  the  constitution  above 
quoted.  The  latter  clause  of  the  9th  section  of  that  act  has 
this  provision :  "That  no  benefits  or  advantages  which  may 
accrue  to  lands  or  property  affected,  shall  be  set  off  against 
or  deducted  from  such  compensation,  in  any  case." 

Appellants'  counsel  asks,  what  does  the  statute  mean  by  com- 
pensation?    And  does  it  extend  to  all  of  his  farm,  and  every 
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conceivable  inconvenience  and  annoyance  to  appellee,  for  all 
time  to  come,  which  would  be  the  natural  result  of  the  con- 
struction and  operation  of  the  road,  such  as  the  noise  and  con- 
fusion of  operating  or  running  the  trains  over  the  road  so 
constructed  upon  his  land;  the  cutting  off  stock-water  from  a 
part  of  his  farm,  so  as  to  render  it  personally  more  incon- 
venient for  appellee  to  water  his  stock,  and  like  personal 
inconveniences?  And  he  might  have  added,  danger  from  fire 
and  of  destroying  his  stock  in  crossing  the  road.  The  ques- 
tion he  presents  is,  whether  these  are  elements  in  fixino-  the 
damage  to  his  property,  with  a  view  to  making  him  just 
compensation.  Or  whether  the  value  of  the  land  taken  is 
all  that  is  required.  Or  if  damages  beyond  that  shall  be 
inquired  into,  and  if  so,  may  benefits  conferred  on  the  prop- 
erty of  appellee  be  set  off  against  such  damages. 

It  is  properly  conceded  that  appellee  must  be  paid  the 
value  of  the  land  taken,  as  compensation.  There  can  be  no 
question  that  such  is  the  meaning  of  both  the  constitution 
and  the  statute.  Then,  does  the  statute  require  like  com- 
pensation for  all  the  damages  which  appellee's  property  will 
sustain  by  reason  of  the  construction  of  the  road?  If  it  is 
a  damage  to  his  property,  then  the  constitution  and  the  stat- 
ute require  that  he  shall  have  compensation  for  such  dam- 
age, and  it  is  for  the  court  and  jury  to  ascertain  what  will 
be  a  just  compensation  for  the  damage  thus  done;  and,  in 
ascertaining  the  extent  of  such  damages,  they  must  assuredly 
look  to  all  the  facts  which  contribute  to  produce  these 
damages.  They  may  consider  the  fact  that  it  puts  the  farm 
in  worse  shape  for  cultivation  or  pasturage;  that  it  renders 
some  portion  of  it  less  convenient,  or  more  dangerous  for 
use;  that  there  may  be  inconvenience  or  danger  in  crossing 
the  road  with  his  stock  to  water,  and  that  it  would  require  a 
person  to  drive  them  to  and  from  the  water,  in  crossing  the 
road,  and  the  danger  of  fire  from  passing  engines,  and  all 
other  actual  inconvenience  and  damage  the  property  may 
sustain  in  its  use,  and,  consequently,  its  value,  not  only  in  the 
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present,  but  for  the  future.  These  all  produce  damage  to  the 
property,  and  are  proper  for  the  consideration  of  the  jury. 

This  being  so,  can  the  company  show  that,  notwithstanding 
the  damage  thus  done,  the  owner  has  received  benefits,  or 
advantages,  that  should  be  deducted?  The  statute  expressly 
declares  that  they  shall  not  be  deducted  from,  or  set  off 
against,  such  compensation,  in  any  case.  Then,  the  whole 
question  turns  upon  what  is  referred  to  by  the  word  "such." 
It,  in  terms,  refers  to  compensation.  The  constitution  and 
statute  had,  previously,  only  referred  to  compensation  for 
private  property  taken  or  damaged  for  public  use.  Thus,  as 
there  had  been  no  other  compensation  spoken  of,  there  can 
be  no  question  that  the  word  "such  "  refers  to  compensation 
for  both  the  taking  and  damaging  of  private  property.  The 
compensation,  then,  must  be  made  to  appellee,  both  for  the 
property  taken  and  damaged  by  the  construction  of  this 
road,  and  the  statute,  as  we  have  seen,  has  prohibited  any 
set-off  or  deduction  from  the  damage  his  property  not  taken 
will  sustain  by  reason  of  the  construction  of  this  road.  The 
language  of  the  statute  is  so  plain  that  it  will  not  bear  con- 
struction. 

Counsel  refers  to  former  statutes  that  have  been  repealed, 
and  to  decisions  made  under  them,  whilst  they. were  in  force. 
He  surely  misapprehends  the  question  presented.  It  is, 
what  is  the  rule  for  making  compensation,  under  the  pres- 
ent statute,  for  damage  done  private  property  taken  or  dam- 
aged for  public  use?  This  statute  has  prescribed  the  mode 
of  ascertaining  what  compensation  shall  be  made,  and  it  alone 
must  control,  and  former  statutes  are  repealed,  and  like 
decisions,  so  far  as  they  conflict  with  the  present  statute, 
must  yield  to  its  requirements. 

The  General  Assembly,  in  providing  that  this  company, 
and  others  desiring  the  benefit  of  the  exercise  of  the  power 
of  eminent  domain,  might  do  so  on  the  terms  and  conditions 
expressed  in  the  act,  and  if  they  avail  of  its  benefits  it  must 
be  on  the  terms  prescribed,  had  the  right  to  withhold  all 
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of  the  benefits  and  privileges  of  the  act,  had  they  chosen 
to  do  so,  or  to  have  prescribed  other  terms  or  conditions,  so 
the  owner,  who  was  deprived  of  his  property,  or  had  it  dam- 
aged, for  public  use,  should  receive  a  just  compensation 
therefor. 

In  the  adoption  of  this  act,  the  General  Assembly  probably 
supposed  it  would  not  be  making  a  just  compensation  to  the 
owner  of  property  taken  or  damaged,  for  public  use,  to  set 
off  or  deduct  thereform  benefits  conferred  by  the  construction 
of  the  road,  in  common  with  other  property  not  damaged. 
Take,  for  instance,  an  adjoining  farm.  The  owner  would 
undoubtedly  receive  all  of  the  benefits  conferred  on  appellee, 
and  he  is  not  assessed  for  such  benefits;  and  why  should  he 
receive  his  hundreds  of  dollars'  worth  of  benefits  to  his 
property,  and  appellee  receive  no  such  benefits?  Why,  as  a 
matter  of  justice,  and  that  is  what  the  constitution  requires, 
should  his  neighbors  have  large  benefits  conferred,  and  he 
have  to  pay  for  all  he  derives?  But  be  the  reason  what  it 
may  which  influenced  the  General  Assembly  in  its  action,  the 
law  does  not  deprive  him  of  such  benefits,  and  it  must  be 
enforced  as  it  is  written.  In  this  case,  there  is  no  claim  that 
there  are  special  benefits  conferred  on  appellee's  property  not 
common  to  other  property,  and  hence  we  express  no  opinion 
as  to  the  rule  in  such  a  case. 

It  is  objected  that  the  court  erred  in  permitting  witnesses 
to  give  their  opinions  as  to  the  extent  of  the  damage  the 
farm  of  appellant  would  sustain  by  the  construction  of  the 
road.  The  witnesses  were  all  acquainted  with  the  farm,  they 
knew  the  value  of  land,  and  were  familiar  with  the  use  and 
production  of  such  property,  and  were  well  qualified  to  form 
correct  opinions  as  to  the  value  of  the  farm,  either  with  or 
without  the  road,  and  they  were  qualified  to  estimate  the 
damages  the  farm  would  sustain.  The  jury  were  only  re- 
quired to  receive  and  weigh  their  evidence,  and  to  give  it 
such  weight  as  they  believed  it  deserved.  They  were  not 
bound  to  take  the  opinions  of  the  witnesses  as  true,  but  to 
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exercise  their  own  judgment  in  determining  from  it,  and  all 
the  facts  in  proof  before  them,  what  was  a  just  compensation 
for  the  damage  his  property  would  sustain. 

Here  was  a  farm  of  240  acres,  being  connected  and  used  as 
one  farm,  as  we  infer  from  the  evidence,  and  the  question  is 
presented,  whether  the  inquiry  as  to  damages  can  be  extended 
to  any  more  than  the  80-acre  tract  over  which  the  road  was 
located.  It  was  all  his  property,  and  it  was  all  damaged  for 
public  use,  and  why  not,  under  the  provisions  of  the  statute, 
make  him  just  compensation  for  such  damage?  The  petition 
describes  it  as  running  through  both  the  quarter  and  80-acre 
tract,  which  brings  it  clearly  within  the  case  of  Mix  v.  The 
Lafayette,  Bloomington  and  Mississippi  Railway  Company,  67 
111.  319,  and  it  must  be  governed  by  it. 

We  find  no  fault  with  the  finding,  as  the  evidence  would 
have  justified  a  much  larger  verdict;  nor  do  we  perceive  any 
serious  objections  to  the  giving  of  appellee's  instructions,  as 
they  could  not  have  misled  the  jury. 

The  instructions  asked  by  appellant,  and  refused  by  the 

court,  were   opposed  to   the  views  here  expressed,  and  were 

properly  refused,  and  the  judgment  of  the  court  below  must 

be  affirmed. 

Judgment  affirmed. 


George  H.  Ward  et  al. 

v. 

Marvin  A.  Lawrence  et  al. 

.1.  Real  estate  agents — when  entitled  to  commissions.  Where  the 
owners  of  real  estate  employ  a  real  estate  broker  to  sell  land  for  them, 
and  give  him  verbal  authority  to  make  such  sale,  and  he  makes  a  sale 
and  takes  a  written  contract,  thereof  from  the  purchaser,  signed  by  him, 
and  the  names  of  the  owners  are  signed  thereto  by  one  having  verbal 
authority  so  to  do,  although  the  contract  will  not  be  binding  on  the  own- 
ers, for  want  of  written  authority  from  them  to  sign  their  names  to  it, 
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yet,  if  the  purchaser  is  willing  to  abide  by  it,  the  broker  will  be  entitled 
to  his  commissions. 

2.  The  owners  of  a  tract  of  land  on  the  Illinois  and  Michigan  canal, 
being  inquired  of  by  a  real  estate  agent  as4  to  the  price  of  the  land,  re- 
plied,  fixing  the  price  and  saying  that  they  would  be  glad  if  the  agent 
could  sell  it  to  his  (the  agent's)  customer;  afterwards,  in  a  conversation 
with  the  agent,  it  was  agreed  that,  if  the  land,  which  was  frequently  men- 
tioned as  55  acres,  could  be  sold  for  $400  per  acre,  the  agent  should  have 
$1000  commissions;  the  agent  then  sold  the  land  and  gave  a  written  con- 
tract, in  which  it  was  described  as  55  acres  south  of  the  canal ;  the  owners 
were  willing  to  convey  the  land  to  the  purchaser  as  it  was  conveyed  to 
them,  being  55  acres  south  of  the  centre  of  the  canal,  but  the  purchaser 
would  not  take  it  by  that  description  and  the  trade  fell  through;  the  land, 
in  the  conversations  between  the  owners  and  the  agent,  had  been  spoken 
of  only  as  their  land  down  on  the  canal:  Held,  that  the  only  authority 
the  agent  had  was,  to  sell  the  land  by  the  description  by  wThich  the  own- 
ers had  purchased  it,  and  that  he  was  not  entitled  to  recover  commissions 
on  the  sale,  as  made. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Messrs.  Humphreyville  &  Johnson,  for  the  appellants. 

Messrs.  Merriam  &  Alexander,    for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  Lawrence,  Hartman  & 
Quinn,  real  estate  agents  and  brokers,  against  Ward,  Ray 
and  Faulkner,  to  recover  for  commissions  for  making  sale  of 
certain  real  estate  in  Cook  county.  The  plaintiffs  below  re- 
covered a  verdict  and  judgment  against  all  the  defendants, 
for  $641,  and  the  defendants  appealed  to  this  court. 

The  evidence  shows  that,  at  an  interview  and  negotiation 
had  at  the  office  of  Hartman  &  Quinn,  in  Chicago,  on  the 
27th  day  of  August,  1872,  at  which  the  plaintiffs  below, 
Faulkner,  and  one  Price,  were  present,  a  contract  in  writing 
was  made,  purporting  as  follows  : 

"  We  have  this  day  sold  to  Mr.  Albert  Price  55  acres  of 
land,  as  follows  :     All  that  part  of  the  east  half  of  the  south- 
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west  quarter  of  section  4,  town  38,  range  13,  lying  south  of 
the  Illinois  and  Michigan  canal,  at  f  400  per  acre,  payable, 
etc.,  etc. 

B.  F.  Kay, 
George  H.  Ward, 

Per  W.  J.  Faulkner. 
W.  J.  Faulkner, 
Albert  Price." 

It  is  admitted  that  this  contract  was  not  binding  upon  Ray 
and  Ward,  as  Faulkner  had  no  authority  in  writing  from 
them  to  make  the  contract.  But  Ray  and  Ward  were  willing 
to  perform,  and  execute  a  deed  for  the  land,  to  be  described 
as  all  that  part  of  the  east  half  of  the  south-west  quarter,  etc., 
lying  south  of  the  centre  of  the  Illinois  and  Michigan  canal, 
instead  of  south  of  the  Illinois  and  Michigan  canal,  it  making 
a  difference  of  between  two  and  three  acres  in  the  quantity 
of  land.  Price  would  only  take  a  deed  according  to  the 
latter  description.  This  was  the  only  point  of  disagreement, 
and  upon  that  the  sale  fell  through,  and  afterward  Ray  and 
Ward  sold  the  land  to  another  party,  through  another  real 
estate  agent,  paying  the  latter  commissions. 

Although  the  written  contract  of  sale  was  not  binding 
upon  Ray  and  Ward,  there  being  no  authority  from  them  in 
writing,  yet,  if  they  had  verbally  authorized  the  making  of 
the  contract,  and  Price  was  willing  to  abide  by  it,  the  com- 
missions would  have  been  earned. 

The  evidence  presents  the  case  in  a  somewhat  different 
aspect,  as  respects  Ray,  from  what  it  does  as  to  Ward  and 
Faulkner.  As  regards  Ray,  the  evidence  is  clear  and  explicit, 
that  Faulkner  had  no  authority  from  him  to  make  any  con- 
tract for,  or  to  act  as  his  agent  in,  the  sale  of  the  land.  The 
uncontradicted  testimony  of  Ray  is,  that,  some  time  previous 
to  the  date  of  the  written  contract,  Faulkner  came  to  his  office 
with  Lawrence,  and  stated  that  the  latter,  he  thought,  had  a 
purchaser  for  their  land  lying  down  on  the  canal ;  that  he, 
Ray,  was  under  the  impression  that  Lawrence  was  engaged 
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to  buy  the  land  for  a  customer.  Lawrence  inquired  the  price, 
and  Ray  informed  him  $400  an  acre;  that  nothing  was  said 
about  placing  the  property  in  Lawrence's  hands,  for  sale; 
Ray  remarked  that  he  would  be  glad  if  Lawrence  could  sell 
the  land  to  this  customer.  There  was  not  a  word  said  about 
commissions,  nor  about  Faulkner  having  the  right  to  sell  or 
contract  the  property. 

On  the  day  of  the  making  of  the  contract  in  writing,  pre- 
viously to  its  being  drawn  up,  Ray  was  seen  by  both  Faulk- 
ner and  Lawrence,  upon  the  subject  of  the  commissions  alone, 
what  he  was  willing  to  pay,  and  Ray  consented,  on  his  part,  to 
the  payment  of  $1000  commissions,  if  the  land  could  be  sold 
for  $400  per  acre.  The  amount  of  land  was  mentioned  fre- 
quently as  being  55  acres,  but  nothing  was  said  by  Ray  as  to 
its  location  or  description.  This  appears  to  be  really  all  the 
testimony  in  the  case,  bearing  upon  the  question  of  any 
authority  from  Ray  to  sell  according  to  the  description  in  the 
written  contract.  There  was  his  consent  to  sell  the  land  on 
the  terms — but  what  land?  The  land  south  of  the  centre  of 
the  canal,  no  doubt  Ray  intended,  and  not  the  land  south  of 
the  canal.  The  evidence,  we  think,  falls  short  of  showing; 
his  consent  to  sell  according  to  the  latter  description,  the  one 
inserted  in  the  written  contract. 

There  can  be  no  doubt  that  Ray  and  Ward  both  intended 
that  the  55  acres  should  run,  for  quantity,  to  the  centre  of 
the  canal.  They  both  instantly,  upon  the  contract  coming  to 
their  knowledge,  repudiated  it  upon  that  ground,  and  upon 
that  ground  alone.  The  land  had  been  conveyed  to  them  as 
running  to  the  centre  of  the  canal,  and  they  would  only  sell 
as  they  bought.  There  was  uncontradicted  testimony  ths 
that  was  the  customary  way  of  selling  land  upon  the  canal. 

Had  the  contract  been  presented  to  the  parties  themselves, 
Ray  and  Ward,  for  execution,  as  it  should  have  been,  they 
both  being  in  Chicago  at  the  time,  they,  no  doubt,  would 
have  rejected  the  contract,  and  not  have  executed   it  in  any 
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other  form  than  as  describing  the  land  as  lying  south  of  the 
centre  of  the  canal. 

As  regards  Ray,  then,  we  are  of  opinion  the  minds  of  the 
parries  never  met,  that  there  was  never  any  contract  of  sale 
effected,  and  no  right  to  any  commissions,  for  having  made 
the  sale  of  the  property,  accrued. 

This  suffices  for  the  reversal  of  the  judgment,  and  renders 
unnecessary  any  review  of  the  evidence  in  its  different  bear- 
ing upon  Ward  and  Faulkner. 

Faulkner  appears  not  to  have  had  any  real  interest  in  the 
land.  Ward  and  Ray  were  tenants  in  common,  not  partners. 
Ward  could  do  no  act  to  prejudicially  affect  Ray,  except  so 
far  as  he  might  be  authorized  by  Ray,  and  we  see  no  room 
here  for  inferring  any  such  authority. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Lincoln  Avenue  and  Nixes  Centre  Gravel  Road 

Company 

v. 

Philip  Daum. 

Turnpike — toll  chargeable  only  to  those  passing  through  toll  gates.  Where 
the  charter  of  a  turnpike  company  authorized  it  to  erect  toll  gates  at  the 
end  of  every  two  miles  of  its  road,  and  to  collect  toll  at  such  toll  gates  at 
not  to  exceed  certain  specified  rates  per  mile,  and  to  stop  and  detain  per- 
sons using  the  turnpike,  at  the  toll  gates,  until  they  paid  the  toll,  it 
was  held,  that  every  traveler  who  passed  a  toll  gate  should  be  assumed  to 
have  traveled  the  number  of  miles  that  the  next  toll  gate  in  the  direction 
whence  he  came  was  distant,  and  should  be  chargeable  with  toll  for  that 
distance,  and  that  a  person  traveling  on  the  road  for  some  distance 
between  toll  gates,  and  turning  into  another  road  before  reaching  a  toll 
gate,  in  good  faith,  and  not  for  the  purpose  of  passing  by  a  toll  gate,  is 
not  chargeable  with  toll. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  J.  Y.  LeMoyne,  for  the  appellant. 
Mr.  James  S.  Murray,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  organized  as  a  corporation,  and  constructed  its 
road,  under  the  provisions  of  the  "  act  to  provide  for  con- 
structing, maintaining  and  keeping  in  repair,  plank,  gravel 
or  macadamized  roads  or  pikes,  by  a  general  law,"  approved 
February  21,  1859  (Public  Laws  of  1859,  p.  154);  and  the 
only  question  involved  in  the  present  controversy  is,  whether 
a  person,  traveling  some  distance  on  appellant's  road,  between 
toll  gates,  and  turning  into  another  road  before  reaching  a 
toll  gate,  in  good  faith,  and  not  for  the  purpose  of  passing 
by  a  toll  gate,  is  liable  to  the  payment  of  toll  for  the  distance 
he  thus  traveled  on  appellant's  road. 

The  fourth  and  fifth  sections  of  the  act  referred  to  are  as 
follows : 

"Sec.  4.  When  two  miles  of  such  road  or  pike  may  be 
completed,  such  company  may  erect  and  maintain  a  toll  gate 
thereon,  and  one  toll  gate  for  every  two  miles  completed 
thereafter,  and  shall  have  power  to  fix  and  regulate  the  tolls 
to  be  charged  and  paid  for  passing  on  such  road  or  pike: 
Provided,  the  tolls  charged  shall  not  exceed,  for  every  ve- 
hicle drawn  by  two  animals,  three  cents  per  mile,  and  one- 
half  cent  additional  a  mile  for  every  animal  more  than  two; 
for  every  ten  of  neat  cattle,  one  cent;  for  every  ten  of  sheep 
or  swine,  one  cent  a  mile;  for  every  horse  and  rider,  or  led 
horse  or  mule,  one  cent  per  mile. 

"  Sec.  5.  It  shall  be  lawful  for  toll  gatherers  on  such  road 
or  pike  to  stop  and  detain  any  person  going  on  the  same, 
until   the   toll   properly  chargeable   shall    be  paid;  and  any 
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person  who  shall  use  such  road  or  pike  and  refuse  to  pay* 
said  toll,  shall  forfeit  and  pay,  for  such  refusal,  the  sum  of 
five  dollars;  and  any  person  who,  to  avoid  the  legal  toll 
chargeable  on  such  road  or  pike,  shall  turn  off  the  same,  and, 
passing  toll  gate,  again  enter  upon  the  same,  shall  forfeit  and 
pay  the  sum  of  ten  dollars;  and  any  person  who  shall 
forcibly  pass  any  toll  gate  on  such  road  or  pike,  without 
having  paid  the  legal  toll,  shall  forfeit  and  pay  the  sum 
of  twenty-five  dollars.  All  penalties  and  forfeitures  incurred 
under  this  section  may  be  recovered,  with  costs  of  suit,  in  an 
action  of  debt,  in  the  name  of  such  company  and  for  its  use, 
before  any  justice  of  the  peace  of  the  proper  county,  or  any 
court  having  jurisdiction  thereof." 

The  inquiry  arises,  does  the  fact  that  toll  gates  are  to  be 
erected  and  maintained,  necessarily  imply  that  tolls  are  to  be 
paid  there  and  not  elsewhere?  It  is  manifest  they  serve  no 
other  purpose  than  the  collection  of  tolls — and  it  is  indis- 
pensable, both  to  the  interests  of  the  company  and  those  who 
patronize  the  road,  that  there  shall  be  permanent  places, 
within  convenient  distances,  at  which  toll  shall  be  paid  ;  for, 
otherwise,  the  company  would  be  at  the  expense  of  patrol ing 
the  entire  road  with  toll-gatherers,  and  travelers  would  be  sub- 
jected to  annoyance  and  delay  by  being  stopped  at  the  end  of 
each  mile  of  their  travel  for  the  payment  of  toll.  There  being 
nothing  in  the  act  which  expressly  authorizes  tolls  to  be  de- 
manded elsewhere,  or  requires  their  payment  at  any  other 
place,  the  reasonable  conclusion  is,  that  by  designating  where 
toll  gates  shall  be  erected  and  maintained,  it  was  designed  to 
fix  the  places  for  the  demand  and  payment  of  tolls,  and  this 
is  sustained  by  the  authorities.  Angell,  in  his  work  on 
Highways,  sec.  360,  says :  "A  turnpike  company  can  col- 
lect its  tolls  onlv  at  the  legallv  established  orates, "  and  he 
refers  to  numerous  authorities  as  sustaining  the  position. 

If  tolls  are  due  and  payable  only  at  the  gates,  it  would 
seem  necessarily  to  follow  that  only  those  can  be  required  to. 
pay  them  who  pass  through  the  gates.     It  could  scarcely  be 
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pretended  that  a  person  traveling  with  a  team  or  driving  ani- 
mals should,  when  it  became  necessary  in  following  the  line  of 
his  journey  to  depart  from  the  road  at  a  point  a  mile  remote 
from  the  next  toll  gate,  as  might  frequently  happen,  be  re- 
quired to  leave  them  in  the  road  until  he  went  to  the  toll 
gate  and  paid  his  toll  and  returned;  or  that  a  person  enter- 
ing upon  the  road,  at  a  point  some  distance  from  a  toll  gate, 
and  leaving  it  before  reaching  the  next  one,  should  be  re- 
quired to  act  in  like  manner. 

It  would  be  unjust  to  the  company  to  subject  it  to  the  ex- 
pense of  having  persons  stationed  at  every  possible  point  of 
access  to  the  road,  along  its  entire  line,  in  order  to  ascertain 
where  persons  first  commence  traveling  upon  it;  and  it  Avould 
also  be  unjust  and  very  dangerous  to,  if  not  destructive  of, 
its  prosperity,  to  require  that  it  should  abide  by  the  answer 
of  every  traveler  as  to  the  distance  he  has  used  the  road. 

The  act  speaks  of  the  tolls  per  mile,  but  it  does  not  pre- 
scribe how  the  miles  traveled  shall  be  ascertained.  The  lan- 
guage, by  itself  and  taken  literally,  of  course,  would  leave 
the  number  of  miles  traveled,  in  every  case,  to  be  settled  as 
a  question  of  fact,  and,  when  disputed,  determined  in  an  ac- 
tion at  law,  by  a  jury,  from  a  preponderance  of  the  evidence. 
But,  considered  in  connection  with  the  clause  providing  for 
the  erection  and  maintenance  of  toll  gates,  at  which  payments 
of  tolls  are  to  be  made,  and  in  view  of  the  impracticability  of 
determining  the  actual  number  of  miles  traveled  in  every 
case,  the  only  reasonable  construction,  as  it  seems  to  us,  is  to 
hold  that  every  traveler  who  passes  the  gate  shall  be  assumed 
to  have  traveled  the  number  of  miles  that  the  next  toll  gate 
in  the  direction  whence  he  has  come  is  distant;  in  other 
words,  is  chargeable  with  tolls  based  on  that  mileage  for  the 
privilege  of  passing  through  the  gate;  and,  as  a  corollary  to 
this,  none  are  chargeable  with  tolls  who  do  not  pass  the  gate. 

This  construction  is  sustained  by  the  following  cases  aris- 
ing under  charters,  differing  from  the  act  under  consideration 
in  no  important  respect:    Stuart  v.  Rich,  1   Caines,   181-3; 
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Mai  lory  v.  Austin,  7  Barb.  627;  People  v.  Kingston  &  Co.  23 
Wend.  193;  Buncomb  Turnpike  Co.  v.  ilfitfs,  10  Iredell  30; 
Turnpike  Co.  v.  Vandusen,  10  Vt.  199;  Lexington,  etc.,  Turn- 
pike Co.  v.  Read,  2  B.  Monroe,  30. 

Nicholson  v.  77ie  TT.  and  6r.  Turnpike  Co.  11  Dutcher,  142, 
cited  by  appellant,  seems  to  hold  a  different  rule,  but  to  the 
extent  this  is  not  warranted  by  the  difference  in  the  phraseol- 
ogy of  the  charter  then  under  consideration,  from  that  in  the 
cases  before  cited,  we  do  not  regard  the  reasoning  by  which 
it  is  sustained  as  satisfactory. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


B.  A.  Stampofski 

V. 

A.  H.  Steffens. 

1.  Credibility  op  witnesses — always  a  question  for  the  jury.  The 
credibility  of  witnesses  is  always  a  question  for  the  jury,  And  where  the 
plaintiff  test i tie's  to  one  state  of  facts,  and  the  defendant  to  another  and 
different  state  of  facts,  and  the  result  of  the  case  depends  to  a  great  ex- 
tent upon  their  veracity,  it  is  for  the  jury  to  determine,  from  their  appear- 
ance on  the  stand,  their  manner  of  testifying,etc,  which  they  will  believe. 
And  when  they  have  done  so  their  rinding  will  not  be  disturbed. 

2.  Jury — must  rely  upon  the  evidence  introduced  in  court.  The  jury 
must  rery  upon  the  evidence  introduced  in  court;  the}'  can  not  go  outside 
for  the  purpose  of  getting  facts  upon  which  to  base  a  verdict. 

3.  In  a  suit  where  one  of  the  questions  was,  whether  certain  fur- 
niture was  made  in  a  workmanlike  manner,  it  was  held  that  a  juror  had 
no  right,  without  the  consent  of  the  parties,  to  go  where  the  furniture  was 
stored  and  examine  it. 

4.  Misconduct  of  juror — party  waives  objections  by  remaining  silent 
after  knowledge.  In  a  suit  where  one  of  the  questions  before  the  jury 
was,  whether  certain  furniture  was  made  in  a  workmanlike  manner,  one 
of  the  jurors,  while  the  trial  was  in  progress,  without  permission,  visited 
the  place  where  the  furniture  was  stored,  and  made  an  examination  of 
it.    This  was  done  without  the  knowledge  or  consent  of  the  plaintiff'. 
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Before  the  case  was  finally  submitted  to  the  juiy,  the  defendant  was  in- 
formed of  this  conduct  of  the  juror,  but  he  failed  to  notify  the  court  of  it 
or  to  interpose  any  objection  to  the  trial  proceeding,  but  remained  silent:  ' 
Held,  that  the  conduct  of  the  juror  was  irregular  and  unlawful,  but  that 
the  defendant,  by  remaining  silent  after  he  became  aware  of  it,  waived 
his  right  to  object  to  it  after  the  verdict  was  rendered. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  James  Felch,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee 
against  appellant,  to  recover  for  labor  performed  in  the  man- 
ufacture of  certain  furniture. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  and 
judgment  in  appellee's  favor  for  $153.08,  which  the  appellant 
seeks  to  reverse  upon  two  grounds:  first,  that  the  verdict  is 
against  the  evidence;  second,  improper  conduct  on  the  part 
of  one  of  the  jurors  during  the  progress  of  the  trial  of  the 
cause. 

The  controversy  between  the  parties  grows  out  of  the  fact 
that  they  do  not  agree  in  regard  to  the  contract  under 
which  the  furniture  was  made. 

The  appellee  testified  that  he  was  to  be  paid  for  his  labor 
at  the  rate  of  three  dollars  per  day,  and  that  the  furniture 
was  to  be  made  by  hand,  and  after  the  German  fashion; 
wrhile,  on  the  other  hand,  appellant  testified  the  furniture 
in  question  was  to  be  made  for  sixty  dollars,  and  appellee  was 
to  be  paid  in  the  rent  of  a  house  which  he  was  at  the  time 
occupying,  belonging  to  appellant,  and  nothing  was  said  on 
the  other  two  points. 

The  result  of  the  case,  therefore,  depended  to  a  great  ex- 
tent upon  the  veracity  of  the  parties  to  the  record. 

If  the  evidence  given  by  appellee  was  entitled  to  the  greater 
degree  of  credit  before  the  jury,  the  verdict  would  necessarily 
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be  in  his  favor;  but  if  appellant  was  more  credible,  then  no 
recovery  could  be  had. 

The  credibility  of  witnesses  is  always  a  question  for  the 
jury.  It  was,  therefore,  for  the  jury  to  determine,  from  the 
appearance  of  the  two  witnesses  upon  the  stand,  their  manner 
of  testifying,  etc.,  which  one  of  the  two  they  would  believe. 
This  they  had  done  by  their  verdict,  and  where  there  is  as 
clear  and  glaring  a  conflict  in  the  evidence  upon  the  main 
question  in  the  case  as  is  presented  by  this  record,  it  is  no 
part  of  the  duty  of  an  appellate  court  to  disturb  the  finding 
of  the  circuit  court. 

The  record,  however,  discloses  several  facts  which,  no 
doubt,  had  great  weight  with  the  jury  in  turning  the  scale  in 
appellee's  favor. 

The  appellee  commenced  to  occupy  a  house  belonging  to 
appellant,  January  9,  1873,  at  a  rental  of  $8  or  $10  per 
month,  which  he  occupied  until  the  following  September.  If 
the  contract  price  of  the  furniture  was,  as  claimed  by  appel- 
lant, to  be  but  $60.  it  would  be  fully  paid  by  the  rent.  It, 
however,  appears  by  the  evidence  that  from  February  to 
the  19th  day  of  August,  while  the  work  on  the  fur- 
niture was  in  progress,  appellant  paid  to  appellee,  in  cash, 
various  sums,  amounting  in  the  aggregate  to  the  sum  of 
$60,  as  sworn  to  by  appellee,  and  $80,  as  claimed  by 
appellant.  If  appellant's  version  of  the  contract  be  the  cor- 
rect one,  it  seems  strange  that  he  would  have  paid  appellee 
the  amount  of  money  the  record  shows  was  paid,  when,  at 
the  same  time,  appellee  was  paid  in  rents  for  the  contract 
price  of  the  work. 

It  was  also  claimed  that  the  furniture  was  not  made  in  a 
workmanlike  manner,  and  evidence  was  introduced  tending 
to  establish  that  fact.  On  the  other  hand,  evidence  was  in- 
troduced tending  to  show  the  workmanship  to  be  good,  and 
that  the  furniture  was  made  in  a  proper  manner.  But  how- 
ever the  fact  may  be,  the  record  shows  no  such   preponder- 
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ance  in  favor  of  appellant  as  to  justify  a  reversal  of  the  judg- 
ment. 

It  is,  however,  claimed  that  the  judgment  should  be  re- 
versed for  the  reason  that,  while  the  trial  was  in  progress,  one 
of  the  jurors,  without  permission,  visited  the  place  where  the 
furniture  was  stored  and  made  an  examination  of  it  for 
himself. 

It  is  not  claimed  that  this  act  of  the  juror  was  done  with 
the  knowledge  or  consent  of  appellee  or  his  attorney;  on 
the  contrary,  the  affidavits  filed  clearly  show  such  was  not 
the  case. 

The  juror  had  no  right,  without  the  consent  of  the  parties, 
to  examine  the  furniture.  On  the  trial  of  a  cause  the  jury 
must  relv  upon  the  evidence  introduced'in  court;  they  can  not 
go  outside  for  the  purpose  of  getting  facts  upon  which  to  base 
a  verdict. 

But  it  appears  that  appellant  was  informed  of  the  irregular 
conduct  of  the  juror  while  the  cause  was  on  trial,  and  before 
it  was  finally  submitted  to  the  jury.  Under  such  circumstan- 
ces it  was  the  duty  of  appellant  to  notify  the  court  of  the 
conduct  of  the  juror,  and  interpose  an  objection  to  the  trial 
proceeding  before  a  juror  who  had  been  guilty  of  conduct 
which  was  likely  to  interfere  with  a  fair  and  impartial  ad- 
ministration of  justice. 

This,  however,  he  failed  to  do,  but  remained  silent,  and 
speculated  upon  the  chances  of  a  successful  verdict  in  his 
favor,  predicated  upon  the  superior  information  the  juror  had 
obtained  in  an  unlawful  manner.  By  remaining  silent,  when 
it  was  his  duty  to  speak,  he  has  waived  the  right  now  to 
object. 

It  was  held  in  the  case  of  Van  Blaricum  v.  The  People,  16 
111.  364,  that  a  party  had  a  right  to  have  a  cause  tried  by  a 
partial  jury,  if  he  saw  proper.  So  here,  after  appellant  re- 
ceived notice  of  the  conduct  of  the  juror,  if  he  saw  proper 
to  have  him  pass  upon  his  case  it  was  his  right  to  do  so. 
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At  all  events,  his  silence,  after  he  became  aware  of  the 
improper  conduct  of  the  juror,  must  be  regarded  as  a  waiver 
of  the  irregularity. 

As  the  record  discloses  no  substantial  error,  the  judgment 
will  be  affirmed. 

Judgment  affirmed* 


Peter  Strubher  et  al. 


Christian  Belsey. 

1.  Chancery — will  not  assume  jurisdiction  to  construe  a  will  when  only 
purely  legal  titles  are  involved.  Where  no  trust  is  created,  neither  the 
executor,  nor  the  heir  or  devisee  who  claims  only  a  legal  title  in  the  es- 
tate, will  be  permitted  to  come  into  a  court  of  equity  for  the  purpose  of 
obtaining  a  judicial  construction  of  the  provisions  of  the  will.  Where 
only  purely  legal  titles  are  involved,  and  no  other  relief  is  asked,  equity 
will  not  assume  jurisdiction  to  declare  such  legal  titles,  but  will  remit 
the  parties  to  their  remedies  at  law. 

2.  Decree  by  agreement — will  not  be  reviewed.  This  court  will  not 
review  a  decree  rendered  by  agreement  of  parties.  It  must  stand  as  the 
final  adjudication  of  their  rights. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county; 
the  Hon.  John  Burns,  Judge,  presiding. 

Messrs.  McCulloch,  Stevens  &  Wilson,  for  the  plaintiffs 
in  error. 

Messrs.  Bangs,  Shaw  &  Edwards,  and  Mr.  L.  F.  Feil- 
elzsch,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

It  was  sought  by  this  bill  to  contest  the  last  will  and  tes- 
tament of  Joseph  Belsey,  deceased,  which  had  previously 
been  admitted  to  probate,  on  the  ground  it  was  not,  in  fact, 
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his  will,  and  if  that  could  not  be  done,  that  a  construction 
might  be  given  to  it.  A  demurrer  \y as  sustained  to  that  part 
that  seeks  to  contest  the  will,  and  to  that  extent  the  court 
dismissed  the  bill,  but  retained  the  other  branch  of  it  for  the 
purpose  of  giving  a  construction  to  the  will,  which  it  did, 
by  declaring  the  legal  rights  of  the  several  devisees.  The 
executors,  being  of  opinion  they  could  not  execute  the  will 
as  construed  by  the  court,  have  sued  out  tin's  writ  of  error. 

What  jurisdiction  had  the  court  to  give  any  construction 
to  the  will,  is  the  first  inquiry  that  presents  itself.  Where 
no  trust  is  created,  the  law,  as  we  understand  it,  is  that  neither 
the  executor,  nor  the  heir  or  the  devisee  who  claims  only  a 
legal  title  in  the  estate,  will  be  permitted  to  come  into  a  court 
of  equity  for  the  purpose  of  obtaining  a  judicial  construction 
of  the  provisions  of  the  will.  Where  only  purely  legal  titles 
are  involved,  and  no  other  relief  is  asked,  equity  will  not 
assume  jurisdiction  to  declare  such  legal  titles,  but  will  remit 
the  parties  to  their  remedies  at  law.  Whitman  v.  Fisher,  Sept. 
T.  1874;  Bowers  v.  Smith,  10  Paige,  133  ;  Onderdonk  v.  Mott, 
34  Barb.  106. 

In  Bowers  v.  Smith,  the  chancellor  remarked  he  "  was  not 
aware  of  any  case  in  which  an  heir-at-law  of  a  testator,  or  a 
devisee  who  claims  a  mere  legal  estate  in  the  real  property, 
where  there  was  no  trust,  has  been  allowed  to  come  into  a 
court  of  equity  for  the  mere  purpose  of  obtaining  a  judicial 
construction  of  the  provisions  of  the  will." 

The  case  at  bar  falls  within  the  principle  of  the  cases  cited. 
Only  legal  titles  are  claimed  by  complainant  in  the  lands  of 
the  testator.  It  is  conceded,  no  trust  was  reposed  in  the 
executors,  neither  in  relation  to  the  real  estate  nor  personal 
property.  It  is  claimed  the  real  estate  vested  at  once  in  the 
heir-at-law  of  the  testator,  and  while  the  legal  title  to  the 
personalty  vested  in  the  executors,  it  was  not  by  virtue  of  the 
will,  but  under  the  law. 

The  court  did  not,  however,  construe  the  will  as  complain- 
ant understands  it;  but  declared  the  true  meaning  to  be  that 
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complainaut  takes  the  title  in  fee  simple  in  the  lands  devised 
to  him,  that  the  grand-children  named  take  a  like  estate  in 
the  lands  devised  to  them,  and  that  the  daughter-in-law  only 
takes  a  life  interest  in  the  lands  devised  to  her.  Adopting 
either  the  construction  contended  for  by  complainant,  or  that 
given  to  the  will  by  the  court,  it  is  obvious  only  legal  estates 
in  the  real  property  of  the  testator  are  involved.  No  trust 
had  been  reposed  in  the  executors  in  relation  to  the  lands  to 
be  by  them  executed,  in  which  they  need  the  advice  and"  as- 
sistance of  the  chancellor.  Complainant  has  sought  the 
wrong  forum.  As  we  have  seen,  a  court  of  chancery  has  no 
jurisdiction  to  declare,  by  construction  of  the  will,  that  the 
legal  title  to  the  property,  either  to  the  whole  or  any  part  of 
it.  is  in  him.  That  is  purely  a  legal  question,  and  is  cogniza- 
ble onlv  in  the  common  law  courts. 

Complainant  has  assigned  cross-errors.  First:  That  the 
court  erred  in  sustaining  the  demurrer  to  the  bill,  so  far  as 
it  sought  to  contest  the  will.  It  is  admitted  by  the  allega- 
tions of  the  bill  that  complainant  has  received  two  install- 
ments of  annuity  under  the  will,  and  also  possession  of  the 
lands  devised  to  him,  and  it  is  contended  he  is  estopped  by 
those  acts  of  recognition  to  deny  the  validity  of  the  will* 
Whether  this  is  so  or  not,  it  is  recited  in  the  decree  the  de- 
murrer was  sustained,  pro  forma,  by  the  court,  to  that  part  of 
the  bill  l'  by  agreement."  There  was  no  reservation  to  either 
party  of  the  right  to  assign  errors  on  the  ruling  of  the  court. 
Neither  party  contested  the  correctness  of  the  decision. 

This  court  will  not  review  a  decree  entered  by  agreement 
of  parties.  It  must  stand  as  the  final  adjudication  of  their 
rights.  So  far  as  complainant  is  concerned,  it  was  competent 
for  him  to  consent,  and  the  decree  having  been  rendered  in 
accordance  with  his  agreement,  it  must  stand.  Buck  v.  Buck, 
60  111.  241. 

The  second  cross-error  is,  of  course,  disposed  of  by  the 
previous  reasoning  in  this  opinion. 
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The  decree  sustaining  the  demurrer  will  be  affirmed,  and 
that  part  of  it  that  gives  a  construction  to  the  will,  reversed, 
and  the  bill  dismissed. 

Decree  reversed  in  part. 


William  B.  Fowler 
» 

v, 

John  L.  Donovan  et  al. 

1.  Contract — to  furnish  means  to  pay  a  substitute  for  a  party,  in  case 
he  is  drafted,  not  against  public  policy.  A  contract  entered  into  between 
parties,  b}r  which  they  agree  to  pay  whatever  may  be  necessary  to  provide 
and  pay  a  substitute  for  such  of  them  as  may  be  drafted  into  the  military 
service  of  the  United  States,  under  a  pending  call  for  troops,  is  not  against 
public  policy. 

2.  And  where  a  party  to  such  a  contract  is  drafted,  and  furnishes  and 
pays  a  substitute,  he  can  compel  payment  to  him  by  the  other  parties  of 
their  proportion  of  the  amount  so  paid. 

3.  Parol  evidence.  In  a  suit  by  a  party  on  a  contract  to  pay  what" 
ever  ma)r  be  necessary  to  procure  a  substitute  for  such  of  the  parties  as 
may  be  drafted  into  the  military  service  of  the  United  States,  it  is  com- 
petent  for  the  plaintiff  to  prove  that  he  was  drafted,  and  paid  for  and  fur- 
nished a  substitute,  who  was  received  as  such  in  his  place,  by  parol. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Blades  &  Kay,  for  the  appellant. 

Mr.  Robert  Doyle,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  evidence  shows  that  the  contract  these  parties  entered 
into,  to  pay  whatever  amount  might  be  required  to  defray  all 
expenses  of  hiring  or  procuring  substitutes  for  each  and  every 
person  party  to  the  contract  who  might  or  should  be  drafted 
for  military  service,  under  the  then  pending  call  for  three 
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hundred   thousand   men,  was    fully  performed    by  appellees, 
and  there  was  a  failure  to  perform  on  the  part  of  appellant. 

It  is  proved  that  Carey  was  drafted,  reported  himself  at 
the  proper  time  and  place,  and  secured  and  paid  seven  hun- 
dred and  fifty  dollars  for  a  substitute,  who  was  received  as 
such.  This,  under  the  authority  of  Wilson  v.  McClure,  50  111. 
366,  could  be  established  by  parol  evidence. 

There  is  nothing  in  such  a  contract  against  public  policy. 
The  Michigan  case  cited  (O'Hara  v.  Carpenter,  23  Mich.  410,) 
differs  from  this,  in  this  particular  :  there,  the  parties  seemed 
to  have  contracted  to  free  themselves  from  the  draft,  by  a 
mode  other  than  by  procuring  a  substitute  ;  here,  there  is 
nothing  of  this  nature  discoverable  in  the  contract. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Village  of  Nunda 

v. 

The  Village  of  Chrystal  Lake. 

1.  Injunction— to  restrain  collection  of  taxes.  Courts  of  chancery  in  this 
State  will  assume  jurisdiction  to  restrain  the  collection  of  taxes  only  in 
the  following  cases:  Where  officers  exceed  their  power  and  levy,  when, 
under  the  law,  they  can  levy  no  such  tax,  because  the  tax  is  not  author- 
ized;  or  where  the  persons  attempting  to  make  the  levy  are  not  officers 
dejure  or  de facto;  or  where  the  tax  is  levied  on  property  wholly  exempt; 
or  where  the  law  under  which  it  is  levied  violates  the  rule  of  uniformity 
and  is  therefore  unconstitutional. 

2.  Same — at  whose  suit.  One  municipality  can  not  obtain  an  injunc- 
tion to  restrain  the  collection  of  tax  levied  by  another  municipality. 
That  remedy  can  be  invoked  only  by  the  tax-payer. 
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3.  Remedy — to  inquire  into  organization  of  municipal  corporation.  On 
a  bill  to  enjoin  the  collection  of  a  tax,  the  court  will  not  permit  the  in- 
quiry to  be  made  whether  the  body  imposing  the  tax  is  legally  organized, 
and  continues  to  exist  as  such  body. 

4.  Thus,  after  the  incorporation  of  a  village,  another  was  incorporated 
embracing  a  part  of  the  territory  of  the  first,  and  proceeded  to  levy  a 
tax  for  municipal  purposes,  which  the  first  sought  to  enjoin:  Held,  that 
the  legality  of  the  second  incorporation  as  to  territory  embraced  in  the 
first  could  not  be  settled  in  such  a  proceeding. 

Appral  from  the  Circuit  Court  of  McHenrv  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Botsford,  Barry  &  Wilcox,  for  the  appellant. 
Mr.  M.  L.  Joslyx,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  filed  a  bill  in  the  McHenrv  cir- 
cuit court,  against  appellee.  Complainant  claims  that  it  is 
ail  incorporated  village,  under  the  act  of  1872,  and  is  exer- 
cising the  rights,  privileges  and  franchises  conferred  by  that 
act;  that  an  election  was  held  and  trustees  elected,  on  the 
17th  day  of  February,  1874,  and  again  on  the  3d  day  of 
April,  1875,  and  the  persons  so  elected  on  the  latter  date 
were  serving  as  such  at  the  commencement  of  this  suit;  that 
they  had  certified  to  the  county  clerk  an  estimate  of  the 
necessary  taxes  to  be  levied  on  the  real  and  personal  prop- 
erty within  the  corporation  for  corporate  purposes. 

It  also  appears,  that  a  portion  of  the  citizens  of  the  village 
of  Chrystal  Lake  petitioned  for  an  order  for  an  election  to 
be  held  for  the  purpose  of  becoming  incorporated  under  the 
the  act  of  1872,  and  on  the  2d  day  of  December,  1873,  the 
election  was  held,  resulting  in  favor  of  incorporation,  and 
the  result  was  duly  entered  on  the  records  of  the  county 
court. 
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Subsequently  the  citizens  obtained  the  requisite  number 
of  petitioners,  and  another  election  was  called  to  vote  on  the 
question  of  organizing  the  village  of  Chrvstal  Lake  as  an  in- 
corporation. The  election  was  held,  and  resulted  as  had  the 
previous  one,  in  favor  of  incorporation.  Trustees  were 
elected,  and  the  village  organized. 

In  this  last  election,  a  portion  of  territory  embraced  in 
the  first  vote  to  organize  was  left  out,  and  another  portion  of 
territory  was  embraced  in  the  boundaries  proposed  to  be  in- 
corporated. And  it  is  claimed  that  the  portion  thus  taken 
in  had  been  previously  laid  out  and  platted  into  lots  as  a 
part  of  the  village  of  Niuida,  and  another  portion  lay  adja- 
cent to,  and  was  connected  with  it,  and  that  all  of  such  ter- 
ritorv  is  embraced  in  Nunda.  as  it  was  organized.  It  also 
appears  that  the  territory  voted  to  be  incorporated  as  the 
village  of  Chrvstal  Lake  at  the  first  election,  was  situated  in 
the  township  of  Algonquin,  and  the  territory  embraced  in 
the  village  of  Nunda  is  situated  in  the  township  of  Nuuda. 
But  the  village  of  Chrvstal  Lake,  as  voted  to  be  chartered 
at  the  last  election,  embraces  portions  of  both  these  town- 
ships. 

It  is  claimed  that  the  citizens  first  voting  to  incorporate 
Chrystal  Lake,  after  the  election,  the  count  of  the  vote,  and 
the  entry  of  the  result  of  the  election  on  the  record,  aban- 
doned the  organization  as  far  as  it  had  progressed,  and  did 
nothing  under  it,  but  incorporated  under  the  second  election. 
After  it  was  held,  trustees  were  elected,  and  taxes  were  levied 
and  extended  by  the  county  clerk,  and  this  bill  was  filed  pro- 
fessedly to  enjoin  their  collection,  but,  as  admitted,  princi- 
pally to  determine  whether  Chrvstal  Lake  is  legally  organized 
under  the  second  election,  or  whether  the  village  did  not. 
become  incorporated  under  the  first,  and  is  not  confined  in 
the  exercise  of  its  corporate  rights  to  the  territory  embraced 
in  the  first  election. 

\Ve  have  been  referred  to  no  authority  which  authorizes; 
a  municipal  corporation  to  file  a  bill  to  contest   the  legality 
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of  a  tax  levied  on  the  property  of  citizens  in,  or  supposed  to 
be  in,  its  limits,  nor  are  we  aware  that  any  such  authority 
exists.  While  clothed  with  large  powers  for  the  government 
of  the  people  within  their  limits,  and  for  the  preservation  of 
the  peace  and  good  order  of  their  communities,  this  power 
has  not  been  conferred  upon  such  bodies.  Whether  in- 
dividuals will  or  not  pay  their  taxes  without  testing  their 
legality,  is  purely  a  question  of  theirs,  which  hars  never  been 
delegated  to  corporate  bodies,  nor  do  we  suppose  it  could  be 
rightfully. 

Owing  to  the  almost  absolute  necessities  of  government, 
delay  in  the  collection  of  the  revenue  is  not,  nor  can  it  be 
encouraged.  Until  a  comparatively  recent  date,  chancery 
never  took  jurisdiction  to  restrain  the  collection  of  taxes, 
hence  such  power  has  not  found  a  place  in  works  on  equity 
jurisdiction,  and  its  exercise  is  only  in  cases  where  the  offi- 
cers exceed  their  power  and  levy,  where  they  can,  under  the 
law,  levy  no  such  tax,  because  the  tax  is  not  authorized  by 
the  law ;  or  where  the  persons  attempting  to  make  the  levy 
are  not  officers  dejure  or  de  facto;  or  where  the  tax  is  levied  on 
property  wholly  exempt;  or  where  the  law  under  which  it  is 
levied  violates  the  rule  of  uniformity,  and  is  therefore  un- 
constitutional. These  are  the  grounds  upon  which  our  courts 
of  chancery  proceed  in  taking  jurisdiction  in  such  cases,  and 
public  policy  forbids  that  the  jurisdiction  of  the  court  should 
be  extended  beyond  these  enumerated  cases. 

Nor  will  the  court  permit  the  inquiry  to  be  made  on  a  bill 
for  an  injunction,  whether  the  body  imposing  the  tax  is 
legally  organized  and  continues  to  exist  as  such  a  body.  All 
that  will  be  regarded  is  the  fact  that  there  is  such  a  body 
defacto,  having  power,  if  legally  organized,  to  levy  the  tax. 
If  this  bill  might  be  rightfully  entertained,  then  the  adop- 
tion of  our  constitution,  the  regular  organization  of  a  county, 
of  a  school  district,  the  organization  of  a  county  under  the 
township  organization   law,  the  rightful   incorporation  of  all 
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cities  and  towns,  or,  in  fact,  any  and  every  municipality, 
might  at  the  will  of  any  tax-payer  be  questioned  and  con- 
tested on  a  bill  to  enjoin  the  collection  of  a  tax.  To  permit 
such  contests  in  such  cases  would  tend  to  disorganize 
government,  and  lead  to  protracted,  expensive  and  useless 
litigation. 

Again,  to  permit  the  town  of  Nunda  to  enjoin  a  tax  levied 
by  the  town  of  Chrystal  Lake,  or  one  municipality  to  prevent 
the  collection  of  a  tax  levied  by  another,  would  be  destruct- 
ive to  municipal  government.  So  far  as  this  record  shows, 
the  clerk  may  have  extended  the  tax  levied  by  each  village, 
and  the  inhabitants  may  be  perfectly  willing  to  pay  the 
taxes  thus  imposed,  but  if  they  are  not  willing,  it  is  for 
them  to  complain,  and  not  the  municipality  in  which  they 
reside. 

If,  as  is  urged  in  argument,  the  principal  purpose  of  the 
bill  is  to  determine  whether  the  town  of  Chrystal  Lake  has 
the  rightful  authority  to  exercise  jurisdiction  in  any  portion 
of  the  township  of  Nunda,  the  remedy  has  been  mistaken. 
The  law  has  provided  other  means,  and  they  must  be  resorted 
to  by  those  desiring  to  test  the  question  of  authority.  Whilst 
the  jurisdiction  of  equity  is  extensive,  its  limits  are  well  de- 
fined, and  it  can  not  be  extended  to  every  case  where  there  is 
a  wrong.  The  common  law  and  criminal  courts  still  have 
jurisdiction  that  can  not  be  usurped  by  the  courts  of  chan- 
cery. And  this  is  believed  to  be  true  in  the  most  sweeping 
codes  of  practice  adopted  in  a  number  of  the  States  of  the 
Union. 

But  even  if  the  court  could  take  jurisdiction  to  enjoin  the 
tax,  it  could  not  decree  the  tax  to  the  village  of  Nunda.  The 
ground  upon  which  it  is  claimed  is,  that  the  tax  is  void  in  its 
levy.  If  so,  then  neither  town  could  rightfully  claim  it.  It 
is  strange  that  one  town  should  claim  a  tax  because  another 
town,  having  no  power  to  levy  it,  has  acted  outside  of  its 
power. 
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This   seems    to  be    the    only  basis    of    the   claim,    and    it 
requires  no  discussion  to  show  its  utter  fallacy. 

The  court  below  did  right  in  dismissing  the  bill,  and  the 
decree  is  affirmed. 

Decree  affirmed. 


Morris  David  et  al. 


Timothy  M.  Bradley,  for  use,  etc. 

1.  Bill  op  exceptions — by  whom  to  be  signed.  A  bill  of  exceptions, 
signed  by  one  judge,  which  contains  proceedings  that  took  place  wholly 
before  another  judge,  without  consent,  and  against  objections  made  at  the 
time,  is  irregular  and  unauthorized,  and  this  court  can  not  notice  it. 

2.  Measure  of  damages — in  action  on  replevin  bond.  In  an  action  on 
a  replevin  bond,  on  behalf  of  a  special  owner,  against  the  general  owner, 
the  measure  of  damages  is,  not  the  whole  value  of  the  property,  but  only 
the  value  of  the  interest  of  the  special  owner  in  the  property. 

3.  Where  a  tenant  replevies  property  which  lias  been  taken  hy  his 
landlord,  as  a  distress  for  rent  due,  and  fails  to  prosecute  his  replevin 
suit,  and  return  of  the  property  is  awarded,  the  measure  of  damages,  in  a 
suit  on  the  replevin  bond,  is,  not  the  value  of  the  property,  but  the 
amount  of  rent  due. 

4.  Evidence — what  competent,  on  behalf  of  a  defendant  who  has  been 
defaulted.  In  a  suit  on  a  replevin  bond  given  by  a  tenant  who  replevied 
property  distrained  for  rent  by  his  landlord,  the  defendant  was  defaulted, 
and,  on  the  assessment  of  damages,  the  plaintiff  testified  that  there  were 
two  months'  rent  due,  at  $250  per  month.  The  tenant  offered  to  testify 
that,  after  the  making  of  the  lease,  the  landlord  failed  to  give  him  posses- 
sion of  the  entire  building,  and  the  rent  was  reduced  to  $208.33  per 
month:  Held,  that  this  was  not  matter  respecting  the  merits  of  the  re- 
plevin  suit,  but  only  the  question  of  damages  sustained  by  the  non-return 
of  the  property  distrained  and  replevied,  and  the  evidence  should  have 
been  admitted. 

AprEAL  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 


1875.]  David  et  al.  v.  Bradley.  SI 7 

Opinion  of  the  Court. 

Mr.  Allan  O.  Story,  for  the  appellants. 

Messrs.  Grant  &  Swift,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  upon  a  replevin  bond,  to  recover 
damages  for  a  failure  to  make  return  of  the  property  replevied, 
in  accordance  with  the  condition  of  the  bond  and  order  of 
court. 

Defendants  below  were  defaulted.  They  subsequently  en- 
tered a  motion  to  set  aside  the  default,  filing  affidavits  in 
support  of  the  motion.     The  court  denied  the  motion. 

This  is  assigned  for  error;  but  we  can  not  review  this 
ruling  of  the  court,  as  the  affidavits  upon  which  the  motion 
was  based  are  not  brought  into  the  record  by  any  proper  bill 
of  exceptions.  All  the  proceedings  in  respect  thereto,  as 
shown  by  the  record,  took  place  before  the  Hon.  Lambert 
Tree,  judge. 

The  bill  of  exceptions  incorporating  the  proceedings  is 
signed  by  the  Hon.  John  G.  Rogers,  one  of  the  judges  of  the 
circuit  court  of  Cook  county. 

Such  a  bill  of  exceptions,  signed  by  one  judge,  which  con- 
tains proceedings  that  took  place  wholly  before  another  judge, 
without  consent,  and  against  objection  made  at  the  time,  as 
appears  here,  is  irregular  and  unauthorized,  and  we  can  not 
notice  the  same.  The  bill  of  exceptions  must  be  signed  by 
the  judge  who  tries  the  cause,  or  before  whom  the  proceeding 
takes  place. 

Afterward,  an  assessment  of  the  plaintiff's  damages  was 
had  before  a  jury. 

In  the  original  replevin  suit,  the  property  in  question  had 
been  replevied  by  a  tenant  from  his  landlord,  who  had  taken 
it  as  a  distress  for  rent  due  from  the  tenant.  The  tenant 
failed  to  prosecute  his  replevin  suit,  and  a  return  of  the 
property  replevied  was  awarded.  On  the  trial  for  the  assess- 
ment of  damages,  the  landlord  testified  there  were  two  months' 
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rent  due,  at  $250  per  month.  The  tenant  offered  to  testify  that, 
after  the  making  of  the  lease,  the  landlord  failed  to  give  him 
possession  of  the  entire  building  leased,  and  the  rent  was 
reduced  to  $208.33  per  month.  This  testimony  the  court 
rejected.  The  court,  too,  on  behalf  of  the  plaintiff,  instructed 
the  jury  that  the  measure  of  damages  was  the  value  of  the 
property  taken  under  the  distress  warrant.  The  rejection  of 
this  testimony  and  the  giving  of  this  instruction  are  assigned 
as  error.  There  was  error  in  each  respect.  The  suit  being  on 
behalf  of  the  special  owner,  against  the  general  owner,  the 
measure  of  damages  would  be,  not  the  whole  value  of  the 
property,  but  only  the  value  of  the  interest  of  the  special 
owner  in  the  property,  which,  in  this  case,  would  be  the 
amount  of  rent  due  from  the  tenant  to  the  landlord. 

The  rejected  testimony  would  have  been  evidence  tending 
to  show  the  amount  of  the  rent,  and  that  it  was  less  than  tes- 
tified to  by  the  landlord.     The  damages  assessed  were  $500. 

It  is  supposed  by  appellee's  counsel  that  this  was  matter 
going  to  the  merits  of  the  replevin  suit,  and  that  it  should 
have  been  set  up  in  defense  by  plea  in  this  suit  on  the  re- 
plevin bond;  but  it  was  not  matter  respecting  the  merits  of 
the  replevin  suit,  but  only  the  question  of  the  damages  sus- 
tained by  the  non-return  of  the  property  distrained  and  re- 
plevied. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Geoege  "W.  Honeyman  et  al. 

V. 

Samuel  Jarvis,  Guardian,  etc. 

1.  Consideration — settlement  of  doubtful  claim  is  a  good  consideration 
for  a  promise.  The  compromise  of  a  doubtful  right,  though  it  afterwards 
turns  out  the  right  is  on  the  other  side,  when  there  is  neither  actual  nor 
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constructive  fraud,  and  the  parties  act  in  good  faith,  with  full  knowledge 
of  the  facts,  is  a  sufficient  consideration  to  support  a  promise. 

2.  The  real  consideration  which  each  party  receives  under  a  com- 
promise  being,  not  the  sacrifice  of  the  right,  but  the  settlement  of  the 
dispute  and  the  abandonment  of  the  claim,  it  is  no  objection  to  the  va- 
lidity of  the  transaction,  that  the  right  was  really  in  one  of  the  parties 
onhr,  and  that  the  other  had  no  right  whatever.  The  fact  that  the  one 
may  have  had  no  claim,  is  immaterial,  if  he  was  honestly  mistaken  in 
that  regard. 

3.  Under  the  laws  of  Indiana,  a  guardian  was  required  to  give  an  ad- 
ditional bond  upon  making  application  for  leave  to  sell  real  estate,  with 
condition  for  the  faithful  payment  and  accounting  for  all  money  arising 
from  such  sale,  and  no  sale  could  be  ordered  until  such  bond  was  given. 
The  court  was  authorized  to  empower  the  guardian  to  make  the  sale  or 
to  appoint  a  commissioner  for  that  purpose.  The  securities  upon  the 
guardian's  bond  given  upon  his  appointment  as  guardian,  were  not  liable 
for  the  proceeds  of  the  sale  of  real  estate.  This  being  the  law,  a  guar- 
dian petitioned  the  proper  court  for  leave  to  sell  real  estate,  and  was,  by 
the  court,  appointed  a  special  commissioner  to  make  sale,  and  ordered 
to  file  a  bond,  with  his  father  as  security,  conditioned  according  to  law. 
In  pursuance  of  this  order,  the  guardian  and  his  father  executed  a  bond 
conditioned  for  the  faithful  discharge  of  the  duties  of  the  trust  of  said 
guardian,  as  commissioner  to  sell,  etc.  The  guardian,  as  commissioner, 
sold  the  land  and  reported  the  sale  and  the  payment  of  the  money  to 
him,  and  at  the  same  time  made  a  settlement  showing  a  large  balance  in 
his  hands  as  guardian  of  his  wards.  This  balance  he  never  accounted 
for,  but  left  the  State,  and,  with  his  father,  who  was  security  on  the  bond 
for  sale  of  land,  came  to  Illinois.  Another  guardian  was  appointed  for 
the  wards  in  Indiana,  who  came  to  Illinois  to  see  about  the  collection  of 
this  balance,  and  the  father  of  the  former  guardian,  and  his  security  on 
the  bond  preliminary  to  the  sale  of  the  land,  executed  to  the  new  guar- 
dian a  promissory  note  in  satisfaction  of  the  claim.  It  did  not  appear 
that  any  fact  was  misrepresented  or  any  knowledge  in  connection  with 
the  transaction  was  withheld  by  the  new  guardian:  Held,  that  whether 
the  maker  of  the  note  was  liable  on  the  bond  or  not,  the  claim  was  not 
so  clearly  and  manifestly  unfounded  and  absurd  as  to  raise  a  presump- 
tion of  fraud,  and  that  the  settlement  of  it  was  a  good  consideration  for 
the  note. 

Appeal  from  the  Circuit  Court  of  Mercer  countr;  the 
Hon.  GeoPvGe  W.  Pleasants,  Judge,  presiding. 

Messrs.  Bassett  &  Wharton,  for  the  appellants. 
Messrs.  Pepper  &  Wilson,  for  the  appellee. 
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Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court  : 

This  suit  was  commenced  in  the  county  court  of  Mercer 
county,  sitting  for  the  transaction  of  probate  business,  where 
judgment  was  rendered  in  favor  of  appellee.  Appellants 
took  the  case,  by  appeal,  to  the  circuit  court  of  that  county, 
where  a  like  judgment  was  rendered  as  in  the  county  court, 
from  which,  by  appeal,  they  bring  the  record  before  us. 

Appellee  claims  on  a  promissory  note,  executed  on  the  18th 
of  September,  1869,  by  appellants'  testator,  David  Honey- 
man,  and  one  William  A.  Jarvis,  to  him,  as  guardian  for 
Thomas  Brown  and  Melissa  A.  Brown,  minors,  for  $2535. 35, 
payable  one  day  after  date,  with  interest  at  the  rate  of  six  per 
cent  per  annum. 

The  defense  is,  that  the  note  is  void  for  want  of  considera- 
tion. 

The  substantial  facts  given  in  evidence  to  sustain  the  de- 
fense, are  :  John  Honeyman,  a  son  of  the  testator,  was  guar- 
dian for  the  same  wards  for  whom  appellee  is  now  guardian, 
and  others.  Both  he  and  his  wards  were  residents  of  the 
State  of  Indiana,  where  all  their  property  was  also  situated. 
At  the  spring  term,  1857,  of  the  Court  of  Common  Pleas  for 
Union  county,  Indiana,  he  petitioned  the  court  for  an  order 
to  sell  certain  lands  of  his  wards.  The  court  appointed 
appraisers  to  value  the  lands,  who  subsequently  made  report, 
which  was  approved  by  the  court,  and  the  court  then  decreed 
as  follows : 

"And  the  court  having  seen  and  examined  the  whole  prem- 
ises, order  and  decree  the  sale  of  said  land  upon  the  follow- 
ing conditions,  hereinafter  to  be  set  forth.  And  the  court 
appoints  the  said  John  Honeyman  special  commissioner,  to 
sell  the  real  estate  in  the  petition  described,  and  rule  him  to 
file  bond  with  David  Honeyman,  security,  in  the  penal  sum  of 
$6000,  conditioned  as  the  law  directs,  which  is  done,  and 
reads  in  these  words  and  figures,  to-wit : 
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"Know  all  men,  that  we,  John  Honeyman  and  David  Hon- 
eyman, are  bound  unto  the  State  of  Indiana  in  the  penal  sum 
of  $6000,  for  the  payment  of  which  we  jointly  and  severally 
bind  ourselves,  our  heirs,  executors  and  administrators. 

"Sealed  and  dated  the  15th  day  of  May,  1857.  The  con- 
dition of  the  above  obligation  is,  that,  if  the  above  bound 
John  Honeyman  shall  faithfully  discharge  the  duties  of  his 
trust,  as  commissioner  to  sell  the  real  estate  of  the  heirs  of 
Albert  H.  Brown,  deceased,  according  to  law,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force. 

John  Honeyman,    [Seal.] 
David  Honeyman,  [Seal.] 

Approved  by  me  this  15th  day  of  May,  1857. 

Lewis  J.  Ceine, 
Clerk  Union  Common  Pleas  Court" 

Honeyman  took  an  oath  to  discharge  the  duties  of  com- 
missioner, whereupon  the  court  decreed  that  he  make  sale  of 
the  lands,  prescribing  the  terms.  Subsequently,  he  reported, 
as  special  commissioner,  that  he  had  sold  the  lands  to  James  C. 
Nickels  for  $3500,  and  taken  four  notes,  each  for  $875,  there- 
for, the  first  payable  December  25,  1857,  and  the  others  pay- 
able in  one,  two  and  three  years  thereafter.  Afterwards,  he 
reported  the  collection  of  these  notes,  in  full,  and  the  court 
decreed  that  he  make  a  deed  to  Nickels  for  the  land,  and  at 
the  same  time  he  made  a  settlement,  showing  that  there  was 
then  in  his  hands,  as  guardian,  and  due  to  his  wards,  $5001.14, 
which  settlement  was  approved  by  the  court. 

Sometime  after  this,  and  without  having  paid  over  to  his 
wards,  or  to  any  succeeding  guardian,  the  amount  in  his 
hands,  he  became  insolvent,  and  removed  to  this  State,  where 
also  removed,  at  or  near  the  same  time,  appellants'  testator, 
David  Honeyman,  his  surety  upon  the  bond  executed  pre- 
liminary to  the  sale  of  the  land. 

After  appellee  became  guardian,  and  in  1869,  he  came  to 
this  State   for  the  purpose  of   getting   a  settlement  of  the 
amount  due,  on  account  of  thesale  of  the  lands,  to  his  wards, 
21— 79th  III. 
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and  appellants'  testator  gave  the  note  in  suit  in  a  settlement 
of  the  amount  claimed  to  be  due  from  him  to  appellee's 
wards  on  account  of  the  bond  upon  which  he  was  surety. 

It  is  argued  by  appellants  that  this  bond  was  discharged 
when  John  Honeyman,  as  special  commissioner,  sold  the  lands 
and  turned  over  the  notes  to  himself  as  guardian,  and  there- 
fore that  appellants'  testator  was  not  liable  on  that  bond  or 
otherwise;  that,  not  being  indebted,  there  was  nothing  be- 
tween him  and  appellee  to  settle,  and  there  is  therefore  no 
consideration  for  the  note. 

It  is  not  essential,  to  sustain  the  note,  that  it  be  absolutely 
certain  appellants'  testator  was  legally  liable  on  the  bond. 
The  compromise  of  a  doubtful  right,  though  it  afterwards 
turns  out  the  right  is  on  the  other  side,  where  there  is  neither 
actual  nor  constructive  fraud,  and  the  parties  act  in  good 
faith,  with  full  knowledge  of  the  facts,  is  a  sufficient  consid- 
eration to  support  a  promise.  And  it  is,  accordingly,  said: 
"The  real  consideration  which  each  party  receives  under  a 
compromise,  being,  not  the  sacrifice  of  the  right,  but  the  set- 
tlement of  the  dispute  and  the  abandonment  of  the  claim,  it 
is  no  objection  to  the  validity  of  the  transaction,  that  the 
right  was  really  in  one  of  the  parties  only,  and  that  the  other 
had  no  right  whatever.  Th^  fact  that  the  one  may  have  had 
no  claim,  is  immaterial,  if  he  was  honestly  mistaken  as  to  his 
claim."  1  Chitty  on  Conts.  (11  Am.  Ed.)  note  "m/'  and  (1), 
p.  46.  And  this  is  the  law  as  recognized  by  this  court  in 
McKinley  v.  Watkins,  13  111.  140,  Sigsworth  v.  Coulter,  18  id. 
204,  and  Miller  etal.  v.  Hawker,  66  id.  186.  And  so  it  is  also 
held  in  Indiana.  In  Bond  v.  Coats,  16  Ind.  202,  the  court, 
in  discussing  the  question  in  its  application  to  the  facts  then 
under  consideration,  say  :  "  There  is  no  pretense  that  the 
defendant  made  the  promise  to  pay,  or  the  payment  on  the 
agreement,  under  anv  mistake  as  to  the  facts,  or  fraud  in  ref- 
erenceto  the  circumstances.  He  had  full  knowledge  of  them, 
but  he  alleges  he  was  mistaken  as  to  his  rights,  in  a  matter 
in  which  he  had  constituted  himself  a  judge  in  his  own  cause, 
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and  decided  against  himself.  We  are  of  opinion  that  the 
weight  of  authority  is,  that  he  can  not  now  be  heard  to  re- 
verse his  own  judgment." 

Numerous  English  and  American  cases  might  be  cited  in 
support  of  the  principle,  but  we  shall  conclude  with  a  single 
quotation  found  in  the  remarks  of  Lord  Hardwicke,  in 
Stapelton  v.  Stapelton,  1  Atkyns,  at  p.  12.  He  said,  follow- 
ing a  previous  decision  of  Lord  Macclesfield  :  "An  agree- 
ment entered  into  upon  a  supposition  of  a  right,  or  of  a 
doubtful  right,  though  it  after  comes  out  that  the  right  was 
on  the  other  side,  shall  be  binding,  and  the  right  shall  not 
prevail  against  the  agreement  of  the  parties,  for  the  right 
must  always  be  on  the  one  side  or  the  other,  and  therefore 
the  compromise  of  a  doubtful  right  is  a  sufficient  foundation 
of  an  agreement." 

The  execution  of  the  note  was  not  put  in  issue,  and  the 
burden  was  upon  appellants  to  prove  that  the  note  was  exe- 
cuted without  any  consideration.  Russell  v.  Cook,  3  Hill, 
504.  That  appellee  claimed  that  appellants'  intestate  was 
liable  on  the  bond,  we  think,  if  not  clearly  proved,  is  cer- 
tainly not  disproved.  The  circumstance  of  his  coming  from 
Indiana  to  this  State,  for  the  purpose  of  having  the  matter 
settled,  and  applying  to  the  testator  for  that  purpose,  of 
itself,  shows  that  he  must  have  claimed  that  the  testator  was 
liable.  There  is  no  proof  that  he  misrepresented  any  fact,  or 
withheld  any  knowledge  in  connection  with  the  transaction, 
or  that  the  testator  was  not  fully  advised  as  to  everything 
essential  to  a  fair  and  deliberate  judgment  of  what  were  his 
rights  and  obligations,  when  he  executed  the  note. 

The  claim  was  not  so  clearly  and  manifestly  unfounded  and 
absurd  as  to  raise  a  presumption  of  fraud. 

It  seems,  by  the  law  of  Indiana,  before  a  guardian  is  ap- 
pointed, he  must  give  bond  for  the  faithful  discharge  of  his 
duties  as  guardian,  which,  we  may  presume,  in  the  present 
instance,  John  Honeyman  did;  but  when  he  shall  apply  for 
an  order  to  sell   real  estate,  it  is  required  that  he  shall  exe- 
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cute  bond  "in  double  the  appraised  value  of  such  real  estate,- 
with  condition  for  the  faithful  discharge  of  his  duties,  and 
the  faithful  payment,  and  accounting  for,  of  all  moneys  arising 
from  such  sale,  according  to  law."  Revised  Stats.  1852, 
Vol.  2,  p.  327,  sec.  18,  (Gavin  &  Hord's  Stats.  Vol.  2,  p.  571* 
sec.  18.)      : 

-Section  20  of  the  same  statute  provides,  "the  court  may 
empower  such  guardian  to  make  sale  of  such  real  estate,  or 
may  appoint  a  commissioner  or  commissioners  for  that  pur- 
pose."   '.'f  '■■    j  :> 

It  is  held  by  the  Supreme  Court  of  that  State,  that  the 
securities  upon  the  guardian's  bond,  given  upon  his  appoint- 
ment, can  not  be  held  liable  for  money  received  by  him  from 
the  sale  of  real  estate  sold  pursuant  to  an  order  of  court,  and 
that  the  only  security  for  that  money  is  the  bond  given  upon 
obtaining  the  decree  authorizing  him  to  sell,  and  that  the 
securities  upon  such  bond  are  liable  for  any  failure  to  pay 
over  or  account  for  the  money  to  the  ward  or  succeeding 
guardian.  Warwick  and  another  v.  The  State,  5  Ind.  350;  The 
State  ex  rel.  v.  Steele,  21  id.  207;  Potter  and  another  v.  State,  23 
id.  607. 

It  follows,  therefore,  if  the  bond  signed  by  the  testator  did 
not  secure  the  payment  of  the  money  received  for  the  sale  of 
the  land,  there  was  no  security  for  it.  It  is  manifest  that  the 
bond  was  intended  for  that  purpose,  and  was  so  accepted  by 
the  court  in  ordering  the  sale,  since  no  provision  of  the  stat- 
ute seems  to  require  that  a  commissioner  to  sell  shall  give 
bond,  and,  his  duties  being  limited  to  the  mere  act  of  selling; 
there  is,  perhaps,  no  necessity  that  he  should  be  required  to 
do  so;  but,  until  the  guardian  has  given  bond,  the  court  is 
not  authorized  to  decree  a  sale.  \ 

The  individual  who  was  guardian,  and  applied  for  the  order 
of  sale,  gave  the  bond,  and  the  court  accepted  it  as  a  compli- 
ance with  the  statute,  and  he  was  decreed  to  sell.  Is  it  a 
matter  of  substance  by  what  designation  or  description  this 
person  was  called,  in   these   several  proceedings?     It  would 
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seem  that  the  substantial  questions  were,  who  was  authorized 
to  sell,  and  what  were  his  relations  to  the  wards;  that  is,  was 
he  guardian,  or  a  stranger?  and  not,  by  what  designation  was 
he  described  in  the  orders  and  bond?  It  does  not  occur  to 
us  that  simply  calling  a  guardian  commissioner,  or  calling  a 
commissioner  guardian,  could  make  any  difference  in  their 
powers  or  duties.  The  individual  would  act,  and  his  act  would 
be  that  of  the  office  or  trust  he  held  in  fact,  whether  the  decree, 
in  empowering  or  directing  him  to  act,  described  that  office 
or  trust  correctly  or  not.  And,  on  the  authority  of  Coons 
et  al.  v.  The  People,  76  111.  383,  we  would  be  inclined  to  hold 
that  the  words  "special  commissioner,"  should  be  regarded  as 
a  mere  formal  clerical  error,  and  that  the  word  "guardian" 
should  be  read  in  their  place.  What  the  Supreme  Court  of 
Indiana  might  have  held,  in  this  regard,  we,  of  course,  make 
no  conjecture.  It  is  sufficient  that,  in  our  opinion,  the  claim 
that  the  testator  was  liable  on  the  bond,  is  not  so  unfounded 
and  absurd  as  to  raise  the  presumption  that  appellee  knew 
he  had  no  claim,  and  therefore  acted  in  bad  faith  in  taking 
the  note.  '  »»' 

We  think  the  evidence  utterly  fails  to  establish  the  defense 
that  the  note  is  without  consideration,  and  the  judgment  must 
therefore  be  affirmed. 

Judgment  affirmed. 


John  D.  Easter  et  al. 

v. 

Joseph  H.  Boyd. 

Promissory  note — effect  of  clause  in  providing  for  costs  of  collecting  in 
case  of  a  suit.  In  a  suit  upon  a  promissoiy  note  containing  a  provision 
that,  "if  not  paid  when  due,  and  the  same  is  sued,  ten  dollars  if  sued  in 
justice's  court,  and  twenty-five  dollars  if  sued  in  district  or  circuit  court, 
additional,  to  defray  the  expenses  of  plaintiff  for  hip  suing  the  same,  to 
be  entered  up  as  a  part  of  the  judgment,"  it  was  held,  that  the  additional 
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sum  thus  provided  to  be  paid  did  not  become  due  upon  a  failure  to  pay 
the  note  at  maturity,  but  only  after  suit  brought,  and  hence  could  not  be 
recovered  in  that  suit. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  A.  E.  Harding,  and  Mr.  O.  Chubbuck,  for  the  appel- 
lants. 

Mr.  Jason  W.  Strevell,  and  Mr.  Joseph  F.  Culver,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  John  D. 
Easter  &  Co.,  in  the  circuit  court  of  Livingston  county 
against  Joseph  H.  Boyd,  upon  three  promissory  notes  executed 
by  the  latter,  and  payable  to  the  former,  one  for  $22.40,  one 
for  $50  and  the  other  for  $100. 

Each  of  the  notes  contained  the  following  provision  :  ."If 
not  paid  when  due,  and  the  same  is  sued,  ten  dollars  if  sued 
in  justice's  court,  and  twenty-five  dollars  if  sued  in  district 
or  circuit  court,  additional,  to  defray  the  expenses  of  plaintiff 
for  his  suing  the  same,  to  be  entered  up  as  a  part  of  the  judg- 
ment." 

Upon  a  trial  of  the  cause,  the  court  rendered  judgment 
for  the  principal  and  interest  due  upon  the  notes,  but  refused 
to  allow  anything  under  the  agreement  in  the  notes  providing 
for  allowing  fees,  and  the  only  question  presented  by  the 
record  is,  whether  the  plaintiffs,  under  the  provision  con- 
tained in  the  notes,  were  entitled  to  recover,  as  attorney's 
fees,  $75,  in  addition  to  the  principal  and  interest  due  upon 
the  notes. 

In  Nickerson  et  ah  v.  Babcock,  29  111.  497,  where  the  note  in 
suit  contained  a  provision  as  follows:  "  We  further  agree,  if 
the  note  is  not  paid  without  suit,  to  pay  ten  dollars  addition  to 
the  above,  for  attorney's  fees,"  it  was  held  that  the  $10  was 
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not  due  until  after  suit  was  brought,  and  that  a  recovery 
could  not  be  had  in  that  action  for  the  amount  specified  as 
attorneys'  fees. 

We  are  unable  to  distinguish  the  contract  in  this  case  from 
the  one  passed  upon  in  the  case  cited.  There,  if  the  note 
was  not  paid  without  suit,  $10  additional  was  to  be  allowed; 
here,  the  attorneys'  fee  does  not  become  due  on  the  failure  of 
the  maker  of  the  note  to  pay  when  due,  but  it  depends  upon 
another  contingency — the  institution  of  a  suit. 

This  is  more  apparent  from  the  fact  that  the  amount  of  the 
attorney's  fee  depends  upon  another  fact,  and  that  is,  in  what 
court  the  suit  is  instituted.  If  suit  is  brought  before  a  justice 
of  the  peace,  $10  was  to  be  allowed.  If,  on  the  other  hand, 
suit  was  instituted  in  the  circuit  court,  then  $25  was  to  be 
recovered. 

It  is,  therefore,  apparent  that  the  attorney's  fee  was  not 
due  until  after  suit  was  instituted  upon  the  notes,  and  the 
court  could  not,  in  the  action  upon  the  notes,  render  a  judg- 
ment for  a  claim  not  due  at  the  time  the  action  was  com- 
menced. 

We  have,  however,  been  referred  by  appellant  to  Dunn  v. 
Roclgers,  43  111.  260,  and  Clawson  v.  Munson,  55  ib.  394,  as 
authority  to  authorize  a  recovery  in  this  case. 

In  the  first  case  cited,  the  mortgage,  upon  which  a  bill  had 
been  filed  to  foreclose,  contained  a  clause  that,  if  default 
«hould  be  made  in  the  performance  of  the  covenants  in  the 
leed.  the  mortgagor  would  pay  all  costs  and  expenses,  in- 
cluding an  attorney's  fee,  which  might  be  incurred  in  collect- 
ing the  same. 

In  the  other  case  cited,  which  was  a  proceeding  to  foreclose 
a  mortgage,  the  mortgage  expressly  provided,  in  case  the 
money  secured  thereby  was  not  paid  according  to  the  tenor 
and  effect  of  the  notes,  the  mortgagor  would  pay  all  attorneys' 
Fees  for  the  collection  of  the  said  sum  of  money. 

The  cases  cited  can  not  control  the  question  here  involved, 
for  the  reason  that,  in  default  of  payment  when  due,  under 
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the  contract,  the  attorney's  fee  was  then  due  and  payable, 
while  in  the  record  before  us  the  contingency  under  which 
attorneys'  fees  could  be  recovered,  did  not  arise  until  after 
suit  had  been  instituted. 

Had  these  notes  contained  a  provision  authorizing  the  re- 
covery of  an  attprney's  fee,  on  default  of  payment  of  principal 
and  interest  when  due,  then,  under  the  contract,  the  amount 
claimed  might  probably  have  been  recovered;  but,  as  the 
contract  embodied  in  the  notes  falls  clearly  within  the  rule 
announced  in  Nickerson  v.  Babcock,  supra,  no  recovery  could 
be  had. 

The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Aquilla  H.  Pickeking  et  al. 

v. 

Henry  Cease. 

Optional  contracts.  A  contract  for  t*he  sale  and  future  delivery  of 
grain,  by  which  the  seller  has  the  privilege  of  delivering  or  not  deliver- 
ing, and  the  buyer  the  privilege  of  calling  or  not  calling  for  the  grain, 
just  as  they  chose,  and  which,  on  its  maturity,  is  to  be  filled  by  adjust- 
ing the  differences  in  the  market  value,  is  but  an  optional  contract  in  the 
most  objectionable  sense,  and,  being  in  the  nature  of  a  gambling  transac- 
tion, the  law  will  not  tolerate  it. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  appellants. 
Messrs.  McCagg  &  Culver,  for  the  appellee. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

This  controversy  arises  out  of  grain  transactions  between 
the  parties,  about  which  there  does  not  seem  to  be  any  serious 
misunderstanding,  except  as  to  two  ''optional  deals'7  in  corn, 
one  for  10,000  bushels,  for  delivery  in  August,  and  another 
for  a  like  amount,  for  delivery  in  September.  An  amount 
was  admitted  to  be  due  on  former  transactions,  for  which  the 
court  rendered  judgment  in  favor  of  plaintiffs  and  against 
defendant  Cease,  who  was  the  only  defendant  served  with 
process.  Plaintiffs  claimed  that  a  larger  sum  was  due  on  the 
previous  transactions,  but  the  amount  was  not  considerable, 
and  probably  the  sum  found  by  the  court  is  nearly,  if  not 
entirely,  correct.  That,  however,  is  not  the  matter  in  dis- 
pute. It  has  relation  only  to  the  last  two  transactions  in  corn, 
and  it  is  in  regard  to  those  items  that  plaintiffs  bring  the  case 
to  this  court  on  appeal. 

Upon  the  theory,  plaintiffs  made  purchases  for  defendants, 
of  corn,  for  August  and  September  delivery,  still,  in  view  of 
the  evidence,  the  judgment  is  quite  as  large  as  it  ought  to  be. 
Had  plaintiffs  sold  the  corn  at  the  highest  market  price  after 
the  alleged  purchases,  there  would  have  been  but  little,  if 
any,  loss  sustained.  Whether  they  were  directed  so  to  do 
by  defendants,  was  a  question  of  fact  to  be  found  by  the  court 
to  whom  the  cause  was  submitted.  On  this  question,  the  tes- 
timony was  flatly  contradictory.  If  the  court  adopted  the 
theory  of  defendants,  the  judgment  is  warranted  by  the  evi- 
dence. Clearly  it  was  the  province  of  the  court  to  determine 
which  was  the  better  evidence  on  that  question,  and  we  see 
no  reason  to  be  dissatisfied  with  the  conclusion  reached. 

But  there  is  another  consideration  that  is  fatal  to  a  recovery 
in  any  event,  so  far  as  the  two  last  deals  are  concerned. 
There  is  no  sufficient  evidence  that  any  grain  was,  in  fact, 
bought  for  defendants  for  delivery  in  August  or  September. 
So  far  as  anything  is  proven,  the  alleged  purchases  are  purely 
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fictitious.  The  grain  plaintiffs  bought  of  Hutchinson  was 
immediately  sold  back  to  him.  It  was  not  paid  for,  nor  was 
it  expected  by  the  parties  it  would  be  called  for  or  delivered. 
The  parties  were  merely  speculating  in  differences  as  to  the 
market  values  of  grain  on  the  Chicago  market.  Such  con- 
tracts are  void  at  common  law,  as  being  inhibited  by  a  sound 
public  morality.  They  were  in  no  just  sense  contracts  with 
the  privilege  of  the  seller  to  deliver  at  a  future  day.  Time 
contracts  are  of  daily  occurrence,  and  must,  of  necessity,  be, 
in  commercial  transactions. 

Agreements  for  the  future  delivery  of  grain,  or  any  other 
commodity,  are  not  prohibited  by  the  common  law,  nor  by 
any  statute  of  this  State,  nor  by  any  policy  adopted  for  the 
protection  of  the  public.  What  the  law  does  prohibit,  and 
what  is  deemed  detrimental  to  the  general  welfare,  is  specu- 
lating in  differences  in  market  values.  The  alleged  contracts 
for  August  and  September  come  within  this  definition.  No 
grain  was  ever  bought  and  paid  for,  nor  do  we  think  it  was 
ever  expected  any  would  be  called  for,  or  that  any  would 
have  been  delivered  had  demand  been  made.  What  were 
these  but  "optional  contracts,"  in  the  most  objectionable 
sense;  that  is,  the  seller  had  the  privilege  of  delivering  or 
not  delivering,  and  the  buyer  the  privilege  of  calling  or  not 
calling  for  the  grain,  just  as  they  chose.  On  the  maturity 
of  the  contracts,  they  were  to  be  filled  by  adjusting  the  differ- 
ences in  the  market  values.  Being  in  the  nature  of  gambling 
transactions,  the  law  will  tolerate  no  such  contracts. 

The  judgment  is  for  quite  as  much  as  it  ought  to  be,  under 
the  evidence,  and  will  be  affirmed. 

Judgment  affirmed. 
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Augustus   C.  Pkout 

v. 

D.  Herman  Lomer  et  al. 

1.  Appeal — when  it  lies  from  decree  disposing  of  injunction.  Where  a 
bill  is  for  an  injunction  only,  an  order  disposing-  of  the  injunction  dis- 
poses of  the  case,  and  from  such  order  an  appeal  lies  to  the  Supreme 

Court. 

2.  Chancery — where  one  creditor  has  a  lien  on  two  funds  and  another 
creditor  can  reach  only  one  of  them.  The  principle  of  equity,  that,  when  a 
party  lias  a  lien  or  interest  in  two  funds,  out  of  either  of  which  his  debt 
can  be  paid,  and  another  party  has  a  lien  or  interest  on  one  only  of  .the 
funds  for  his  debt,  the  latter  has  the  right,  in  equitj-,  to  compel  the 
former  to  resort  to  the  other  fund  in  the  first  instance  for  satisfaction,  is 
applicable  to  sureties  only.* 

3.  A  bill  was  filed  by  one  of  the  makers  of  a  promissory  note,  to  en- 
join its  collection,  alleging  that  the  note  was  given  by  the  complainant 
for  the  accommodation  of  another,  and  was  held  by  the  party  seeking  to 
collect  it,  as  collateral  to  the  debt  of  the  one  for  whose  accommodation 
it  was  given,  and  that  the  party  holding  it  had  other  and  adequate  secu- 
rity, and  that  the  note  was  procured  from  complainant  by  fraudulent 
statements  made  by  the  party  for  whose  accommodation  it  was  given: 
Held,  that  there  was  no  equity  in  the  bill,  and  that  the  injunction  granted 
upon  it  was  properly  dissolved. 

4.  Practice — time  to  object — insufficiency  of  affidavit  in  support  of  answer 
on  motion  to  dissolve  injunction.  Where  an  affidavit  is  filed  in  support  of 
an  answer  to  a  bill  for  an  injunction,  as  a  ground  for  a  motion  to  dissolve 
the  injunction,  objection  to  the  affidavit  that  it  was  not  sufficiently  veri- 
fied, and  that  it  did  not  disclose  the  affiant's  connection  with  the  party 
defendant,  or  how  he  knew  the  facts  stated  in  the  answer,  should  be  made 
in  the  court  below,  and  will  not  avail  if  made  for  the  first  time  in  the 
appellate  court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

Messrs.  Chase  &  Crooker,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellees. 

*  See  Rogers  v.  Meyers  et  al.  68  111.  92;  Brown  v.  Cozard  et  al.  id.  178. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

Two  questions  are  presented  by  this  record:  Firsthand 
preliminary,  Does  an  appeal  lie  in  the  case?  Second,  Is 
there  equity  in  the  bill? 

In  answer  to  the  first  question,  it  is  only  necessary  to  say, 
the  bill  of  complaint  filed  was  for  an  injunction,  and  that 
only.  Disposing  of  the  injunction  disposed  of  the  case.  That 
an  appeal  lies  in  such  case,  is  settled  in  Titus  et  al.  v.  Mabee, 
25  111.  257,  and  subsequent  cases. 

Upon  the  second  question,  the  bill  charges  that  the  notes, 
the  collection  of  which  is  sought  to  be  enjoined,  were  given 
by  complainant  for  the  accommodation  of  Lomer,  and  pro- 
cured by  fraudulent  statements  made  by  Lomer,  and  held  by 
the  bank  as  collateral  to  Lomer's  indebtedness  to  the  bank, 
alleging  that  the  bank  has  other  and  adequate  security. 

The  case  is  argued  by  appellant  on  the  theory  that  he  occu- 
pies the  position  of  a  surety,  and  can  therefore  direct  the 
course  the  creditors  shall  pursue  as  to  the  principal  debtor. 
He  contends,  the  bank,  having  other  and  sufficient  collat- 
erals, is  bound  to  exhaust  them  before  calling  upon  complain- 
ant, and  invokes  the  aid  of  an  acknowledged  principle  of 
equity,  that,  when  a  party  has  a  lien  or  interest  in  two  funds, 
out  of  either  of  which  his  debt  can  be  paid,  and  another 
party  has  a  lien  or  interest  on  one  only  of  the  funds  for  his 
debt,  the  latter  has  the  right  in  equity  to  compel  the  former 
to  resort  to  the  other  fund  in  the  first  instance,  for  satisfac- 
tion, whenever  it  will  not  trench  upon  the  rights  or  operate 
to  the  prejudice  of  the  party  entitled  to  the  double  fund. 

This  principle,  we  understand,  is  applicable  to  sureties 
only.  Such  may  compel  the  creditor  to  resort  to  a  fund  in 
which  he  has  an  exclusive  interest,  before  resorting  to  the 
fund  to  which  the  surety  can  only  resort.  But  that  is  not  this 
case.  Appellant  is  in  no  sense  a  surety.  He  is  the  principal 
debtor  on  the  note.      Cronise  v.  Kellogg,  20  111.  11. 
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AVe  are  aware  of  no  principle  by  which  the  bank  can  be 
compelled  to  any  particular  course  in  regard  to  such  collat- 
erals as  it  may  have.  We  fail  to  perceive  any  obligation  on 
the  bank  to  convert  its  securities  or  do  any  other  act  at  the 
instance  of  this  party,  if  he  was  a  surety.  In  certain  cases, 
and  this  is  not  one,  a  security  to  a  negotiable  aote  may  notify 
the  holder  to  proceed  against  the  principal,  on  the  maturity 
of  the  note.  Independent  of  this,  a  surety  can  not  compel 
the  holder  to  proceed  against  others  before  proceeding  against 
himself,  and  exhaust  such  other  remedies  as  he  may  have. 

In  the  court  below,  the  bill  of  complaint  was  fully  answered, 
and  affidavits  were  filed  in  support  of  the  bill,  and  also  in 
support  of  the  answer.  By  these  latter,  it  is  shown  the  col- 
laterals in  possession  of  the  bank  are  of  uncertain  value,  and 
of  small  amounts,  and  including  some  crockery  ware.  An 
objection  is  now  made  for  the  first  time,  that  the  affidavit  is 
not  sufficiently  verified;  that  it  does  not  appear  who  Samuel 
W.  Nickerson,  the  affiant,  is,  where  he  lives,  or  that  he  is  in 
anywise  connected  with  the  bank,  or  how  he  knows  the  facts 
stated  in  the  answer. 

These  were  good  objections,  had  they  been  made  at  the 
proper  time.  They  were  readily  remedied,  and,  if  made  in 
the  court  below,  all  these  facts  could  have  been  made  to 
appear,  as,  that  he  was  the  president,  the  cashier,  or  a  director 
of  the  bank,  and  familiar  with  its  business. 

(Not  perceiving  any  equity  in  the  bill,  we  must  affirm  the 
decree  dissolving  the  injunction. 
Decree  affirmed. 
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Ferdinand  Zirkel 

v. 

The  Joliet  Opera  House  Company. 

1.  Plea  of  release  from  subscription — averment  as  to  consideration.  A 
plea  b)-  a  subscriber  to  the  stock  of  an  incorporated  compan)*,  that  he 
had  been  released  from  his  liability  on  his  subscription  by  a  resolution 
of  the  board  of  directors  of  the  company,  without  averring  that  there  was 
a  consideration  to  support  the  resolution  relied  on  as  a  release,  is  fatall}' 
defective. 

2.  Release  from  subscription  to  stock  of  corporation— power  of  the  com- 
pany. In  a  suit  against  a  subscriber  to  the  stock  of  an  incorporated  opera 
house  company,  a  plea  that  he  had  been  released  by  a  resolution  of  the 
board  of  directors,  before  the  work  on  the  building  commenced,  without 
an  averment  that  the  company,  at  the  time  of  the  alleged  release,  was  not 
in  debt,  was  held  to  be  bad,  as  the  corporation  could  not  make  such 
release  to  the  injury  of  its  creditors. 

3.  Same — special  plea  presenting  no  material  issue  not  made  by  general 
issue.  Where  the  general  issue  is  interposed,  which  traverses  every 
material  allegation  in  the  declaration,  and  a  special  plea,  which  presents 
no  material  issue  not  made  by  the  general  issue,  and  a  demurrer  to  the 
special  plea  is  sustained,  this  court  will  not  reverse  the  judgment  because 
the  case  was  not  tried  on  the  special  plea  presenting  precisely  the  same 
issue  that  was  made  by  the  declaration  and  general  issue. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Mr.  G.  D.  A.  Parks,  for  the  appellant. 
Mr.  R.  E.  Barber,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  corporation  of  the  Joliet  Opera  House  Company  was 
organized  by  subscription  for  shares  in  the  stock.  Appellant 
became  a  subscriber  for  ten  shares,  of  $100  each,  payable  in 
instalments,  of  not  more  than  20  per  cent,  as  the  work  should 
progress,  within  20  days  after  called  for  by  the  proper  officers. 
The  declaration   contains  an  averment  that  the  opera  house 
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was  built,  and  the  required  calls  were  made,  and  the  sub- 
scription remained  due  and  unpaid.  The  general  issue  was 
filed,  and  a  plea  that  the  corporation  released  and  discharged 
the  defendant  from  his  liability  on  the  subscription,  by  reso- 
lution of  the  board  of  directors,  before  the  commencement 
of  the  work  on  the  building;  also,  that,  after  the  release,  no 
calls  were  made  on  defendant  for  the  successive  instalments 
of  his  subscription. 

To  this  plea  a  demurrer  was  filed,  which  was  sustained  by 
the  court,  and  defendant  abided  by  his  plea.  By  consent  of 
the  parties,  a  jury  was  waived,  and  a  trial  had  by  the  court, 
and.  after  hearing  the  evidence,  the  court  found  for  the 
plaintiff,  and  rendered  a  judgment  against  defendant  for 
$1000,  and  he  appeals. 

It  is  urged,  as  a  ground  of  reversal,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  second  of  defendant's  pleas. 
The  first  question  presented  is,  whether  the  plea  showed  a 
valid  release.  The  majority  of  the  court  think  it  is  fatally 
defective  in  not  averring  that  there  was  a  consideration  to 
support  the  resolution  called  the  release.  Had  it  been  under 
seal,  it  would  have  imported  a  consideration,  according  to  the 
doctrine  of  the  books;  but  this  is  simply  a  resolution  spread 
on  the  record  of  the  proceedings  of  the  directors  of  the  com- 
pany. The  resolution,  as  it  is  recited,  does  not  show  or  refer 
to  any  consideration  to  sustain  the  release,  nor  is  any  consid- 
eration averred.  Without  a  consideration,  expressed,  or  im- 
plied from  a  seal  to  the  instrument  relied  on  as  a  release,  the 
party  will  not  be  discharged.  This  is  a  rule  that  pervades 
the  law,  and  is  familiar  to  the  entire  profession,  and  requires 
the  citation  of  no  authority  in  its  support.  The  plea  was 
vicious  for  this  reason. 

Again,  counsel  for  appellant  concedes  that  the  directors 
have  no  power  to  release  subscribers  from  the  payment  of 
their  stock,  where  it  would  operate  to  the  injury  of  creditors 
of  the  company.  If  this  be  true,  the  majority  of  the  court 
think  the  plea  is  vicious  in  another  respect.     It  contains  no 
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averment  that  the  company  was  not  indebted.  For  aught  that 
appears,  it  may  have  owed,  at  the  time  the  resolution  was 
adopted,  the  full  amount  of  the  stock  subscribed,  and  that 
the  same  was  necessary  to  meet  the  indebtedness.  It  is  true, 
the  plea  avers  the  resolution  was  adopted  before  the  com- 
mencement of  the  work  on  the  building.  For  anything 
averred,  the  contracts  for  the  completion  of  the  building 
may  have  been  entered  into  and  executed,  rendering  the  com- 
pany liable  to  pay  every  dollar  of  the  stock  subscribed,  and 
all  of  the  property  they  held.  A  pleading  is  always  taken 
most  strongly  against  the  pleader,  and  where  he  relies  on  a 
defense,  he  must  show  it  to  be  valid  and  legal.  This  plea, 
according  to  the  rule  contended  for  by  appellant,  should  have 
averred  that  there  were  no  such  liabilities  of  the  company. 

It  is  said  that  the  plea  also  contained  an  averment  that  the 
instalments  of  appellant's  subscription  were  not  called  for  by 
the  directors.  It  is  a  sufficient  answer  to  say  that  the  dec- 
laration averred  that  the  calls  were  made,  and  this  averment 
and  all  others  material  to  a  recovery  were  traversed  by  the 
general  issue.  That  and  the  other  material  matters  traversed 
were  tried  by  the  court,  and  the  legal  presumption  is,  that  the 
evidence  established  the  calls,  or  the  court  would  have  found 
for  the  defendant.  If  this  is  true,  and  we  must  presume  it  is, 
then  substantial  justice  has  been  done;  appellant  has  suffered 
no  wrong,  and  we  can  not  reverse  because  the  case  was  not 
tried  on  a  plea  presenting  precisely  the  same  issue  that  was  » 
made  by  the  declaration  and  the  plea  of  the  general  issue. 
To  so  hold,  would  be  to  permit  mere  formal  technicalities  to 
obstruct  and  delay  the  administration  of  justice,  when  no 
beneficial  end  would  be  subserved. 

We  perceive  no  error  for  which  the  judgment  of  the  court 
below  should  be  reversed,  and  it  must  be  affirmed. 

Judgment  affirmed. 


1875.]  Prindiville  et  al.  v.  Jackson  et  al.  337 

Opinion  of  the  Court. 


Redmond   Pkindiville  et  al. 

v. 

Francis  Jackson  et  al. 

1.  City  water  works — a  city  may  require  citizens  to  repay  cost  of 
service  pipe  laid  by  it,  before  permitting  its  use  by  them.  A  regulation  of  a 
board  of  public  works  of  a  city,  which  requires  citizeus  desiring  to  use 
the  water  of  the  city  flowing  through  the  main  pipes,  to  lay  down  at 
their  own  expense  the  necessaiy  service  pipe  from  their  lots  to  the  main 
pipes,  is  but  just  and  reasonable,  and  in  accordance  with  the  principle 
upon  which  special  assessments  on  account  of  special  benefits  are  founded. 

2.  And  where  such  a  regulation  exists,  the  fact  that  the  city,  at  the 
time  of  laying  the  main  pipes,  and  for  the  purpose  of  avoiding  tearing 
up  the  paving  of  the  street  in  future,  lays  service  pipe  from  the  main 
pipe  to  the  lots  abutting  on  the  street,  does  not  entitle  any  citizen  to  the 
free  and  unrestrained  use  of  them,  and  the  city  has  the  right  to  require 
lot  owners,  wishing  to  use  such  service  pipe,  to  refund  to  the  city  the 
cost  of  laying  it,  before  they  can  do  so. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Mr.  T.  Lyle  Dickey,  Mr.  Egbert  Jamieson,  and  Mr. 
Richard  S.  Tuthill,  for  the  appellants. 


Messrs.  Jackson  &  Skinner,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court 


This  was  a  petition  for  a  mandamus,  to  the  board  of  public 
works  of  the  city  of  Chicago,  to  compel  the  board  to  issue  a 
permit  to  the  petitioners  to  connect  water  pipes  under  their 
lots  with  the  water  pipes  of  the  city  under  North  Dearborn 
street,  in  front  of  petitioners'  lots. 

The  facts,  as  appear,  are  as  follows:  The  city  of  Chicago, 
through  its  board  of  public  works,  before  the  paving  of 
North  Dearborn  street,  in  said  city,  laid  down  a  water  main 
along   said    street,  and    in   addition   thereto,  to    obviate    the 

22— 79th  III. 
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necessity  of  tearing  np  the  pavement,  by  persons  laying  down 
service  pipes  thereafter,  and  to  prevent  the  public  inconveni- 
ence which  would  result  therefrom,  the  board,  in  many 
instances,  as  in  the  case  of  these  petitioners,  caused  service 
pipes  to  be  laid  down  at  the  same  time  that  the  main  pipe 
was,  and  paid  therefor,  looking  to  the  property  owners  for 
reimbursement  when  they  should  desire  to  use  said  service 
pipes. 

The  petitioners,  desiring  to  use  the  service  pipes  laid  down 
by  the  city,  were  called  upon  to  reimburse  to  the  city  the 
actual  cost  to  the  city  of  laying  down  said  service  pipes,  and 
the  board  refused  them  permission  until  reimbursement  was 
made.     They  refused  to  make  such  reimbursement. 

The  mandamus  applied  for  was,  to  compel  the  board  to  per- 
mit petitioners  to  make  connection  with  said  service  pipes. 
To  the  answer  of  the  defendants,  setting  out  the  facts,  peti- 
tioners demurred,  and  the  court  sustained  the  demurrer  and 
granted  the  writ  of  peremptory  mandamus  as  prayed.  From 
this  decision  defendants  appeal. 

The  whole  controversy  is  as  to  whether  the  petitioners  have 
a  right  to  use  these  service  pipes  without  paying  their  cost. 

The  charter  of  the  city  of  Chicago  provides,  that  "the 
board  of  public  works  shall  have  exclusive  charge  and  super- 
intendence of  the  sewerage  and  water  works  of  said  city." 

Another  section  provides,  "that  the  board  of  public  works 
shall  have  full  power  to  regulate  and  control  the  manner  of 
using  the  streets,  alleys  and  highways  and  public  places  of 
the  city,  for  the  laying  down  of  gas  or  water  pipes  and  sew- 
ers, and  determine  the  location  thereof." 

Here  would  seem  to  be  power  given  to  the  board  to  pro- 
vide rules  and  regulations  for,  and  directions  in  detail  as  to  the 
manner,  etc.,  in  which  the  citizen  shall  obtain  water  from  the 
mains  by  means  of  service  pipes,  and  the  connecting  of  the 
same  with  the  mains. 

The  answer  alleges  that  the  city  is  not  legally  bound  to  lay 
down  any  service  pipe  in  connection  with  the   main  water 
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pipes,  but  that  it  is  the  duty  of  the  owners  of  lots,  if  they 
wish  to  use  the  water  of  the  city  flowing  through  any  main 
water  pipe,  to  lay  down,  at  their  own  expense,  the  necessary 
service  pipes  from  their  lots  to  such  main  water  pipe,  and  to 
connect  the  service  pipes  with  the  main  water  pipe.  And  as 
the  demurrer  admits  this,  we  may  assume  that  the  duty  is  one 
arising  under  the  rules  and  regulations  of  the  board  of  pub- 
lic works  which  prescribe  the  same. 

Such  a  rule  and  regulation  of  the  board  would  be  but  just 
and  reasonable.  It  would  be  but  requiring  that  persons, 
desiring  to  use  the  water  of  the  city  flowing  through  the  mains, 
in  consideration  of  the  special  private  advantage  they  would 
enjoy  over  and  above  the  general  public,  should  pay  something 
additional  in  the  way  of  providing,at  their  own  expense,  the 
service  pipes  to  connect  with  the  mains.  It  would  be  the 
just  principle  upon  which  special  assessments  on  account  of 
special  benefits  are  founded. 

There  being,  then,  such  a  rule  and  regulation  of  the  board 
of  public  works,  that  the  service  pipes  shall  be  provided  by 
the  property  owners  at  their  own  expense — which  wTe  under- 
stand to  be  the  fact,  as  well  as  there  being  a  right  to  assume 
the  existence  of  such  a  regulation  under  the  admissions*  of 
the  pleadings — the  claim  set  up  on  the  part  of  the  petitioners 

one  not  founded  in  justice  or  reason.     It  is  the  demand  of 

special  privilege,  a  claim  of  exemption  from  petitioners' 
proportionate  share  of  taxation,  that  the  service  pipes 
for  their  use  shall  be  furnished  at  the  expense  of  the  city, 
while  the  service  pipes  for  the  use  of  other  persons  are  pro- 
vided by  such  persons  themselves,  at  their  own  expense.  If 
the  petitioners  have  a  right  to  use  these  service  pipes  without 
paying  for  them,  in  reason,  every  other  citizen  should  have  a 
right  to  demand  of  the  city  that  it  lay  down  service  pipes  for 
him,  or  pay  him  for  the  service  pipes  already  laid  down  by 
him. 

The  rights  and   privileges  enjoyed   by  the  citizens  should 
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be  equal.  The  claim  of  the  petitioners  is  one  which  conflicts 
with  the  rule  of  equality  and   uniformity  of  taxation. 

The  right  of  the  petitioners  to  lay  down  their  own  service 
pipes,  and  to  connect  them  with  the  main  water  pipe,  is  not 
questioned,  but  conceded  by  the  city. 

Petitioners  insist  that,  although  it  might  not  have  been  the 
duty  of  the  city  to  lay  down  these  service  pipes,  yet,  having 
done  so  for  the  purpose  of  supplying  the  lots  of  petitioners 
with  water,  they  are  as  much  a  part  of  the  city  water  pipes 
as  the  main  pipe,  equally  constructed  and  paid  for  out  of  the 
general  taxes  of  the  city,  the  petitioners'  as  well  as  others, 
and  there  being  no  power  to  collect  the  cost  of  these  service 
pipes  by  special  assessment  on  the  abutting  lot,  that  the  lot 
owner  has  the  right  to  make  connection  with  the  pipe  which 
is  the  nearest  to  him  in  the  street. 

The  fact  of  the  service  pipes  having  been  laid  down  by  the 
city,  and  belonging  to  the  city,  does  not  entitle  any  citizen  to 
the  free  and  unrestrained  use  of  them.  They  are  exclusively 
under  the  charge  and  superintendence  of  the  board  of  public 
works,  to  be  used  only  in  accordance  with  their  reasonable 
rules  and  regulations.  It  is  the  system,  to  lay  down  the  main 
pipes  only,  at  the  general  expense;  to  have  the  service  pipes 
provided  at  individual  expense.  And  these  service  pipes 
were  not  laid  down  by  the  city  in  any  departure  from  the 
system.  They  were  thus  laid  for  the  avoiding  of  the  public 
inconvenience  which  would  arise  from  the  lot  owners  laying 
them  down  afterward.  It  was  still  the  design  that  they  should 
be  furnished  by  the  lot  owners,  at  their  own  expense,  supposing 
that  they,  of  course,  would  find  it  for  their  interest  to  avail 
themselves  of  the  use  of  those  laid  by  the  city,  upon  the 
terms  of  paying  their  cost,  rather  than  to  lay  down  others. 
The  service  pipes  were  laid  down  for  the  use  of  the  lots,  only 
conditionally — upon  the  repayment  of  the  cost. 

We  regard  this  rule  and  regulation  as  a  just  and  reason- 
able one,  and  that  the  petitioners  have  no  right  to  insist  upon 
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having  the  use  of  the  service  pipes  without  complying  with 
such  regulation. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey,  having  been  of  counsel  for  appellants, 
took  no  part  in  the  consideration  of  this  case.* 


Amon  S.  Gilbekt 


Wallace  G.  Bone. 

1.  Evidence — degree  of  proof  required— wider  penal  statute.  Whilst  it 
is  true  that,  in  a  civil  action,  it  is  not  necessary  that  the  liability  of  the 
defendant  should  be  established  with  the  same  degree  of  certainty  re- 
quired in  criminal  cases,  yet,  where  the  suit  is  brought  under  a  penal 
statute,  the  plaintiff,  before  he  can  recover,  must  bring  himself  clearly 
within  the  provisions  of  the  statute. 

2.  New  trial — verdict  against  the  evidence — same  rule  in  suit  on  penal 
statute  as  in  other  civil  suits.  In  a  suit  brought  against  a  county  clerk, 
under  the  statute,  for  issuing  a  marriage  license  to  a  minor,  the  law  in 
regard  to  granting  new  trials  on  account  of  insufficiency  of  the  evidence 
to  support  the  verdict  is  the  same  as  in  all  civil  cases,  namely:  that  the 
court  will  not  disturb  a  verdict  merely  because  it,  if  trying  the  question 
of  fact,  would  have  found  differently  from  the  jury,  and  that,  to  authorize 
the  interference  of  the  court  in  this  respect,  the  evidence  must  clearly  and 
palpably  preponderate  against  the  verdict. 

3.  Marriage  license — proof  as  to  age  of  parties  to  justify  clerk  in 
issuing.  In  an  action  by  a  father  against  a  county  clerk  for  issuing  a 
license  for  the  marriage  of  a  minor  daughter  of  the  plaintiff,  the  defend- 
ant testified  that  lie  had  no  knowledge  of  the  age  of  the  plaintiff's 
daughter  previous  to  the  time  application  was  made  to  him  for  the 
license;  that,  when  the  application  was  made,  he  first  examined  the 
applicant,  under  oath,  touching  his  own  age  and  that  of  the  daughter  of 
plaintiff,  and  that  he  testified  that  he  was  21  years  of  age  and  over,  and 

*Thi*  cause  was  submitted  at  the  September  term,  1875,  but  was  not 
finally  disposed  of  until  after  Mr.  Justice  Dickey  came  upon  the  Bench. 
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that  she  was  18  years  of  age  and  over,  and  that  he  accepted  this  evidence 
as  satisfactory  proof  of  their  respective  ages:  Held,  that  this  testimony, 
if  true,  made  out  a  defense  to  the  action. 

4.  Credibility  of  witness — contradictory  statements  on  cross-examina* 
tion.  In  such  case,  the  fact  that  the  testimony  of  the  defendant,  on  his 
cross-examination,  might  be  reasonably  construed  as  impeaching  that 
given  in  his  direct  examination,  is  not  sufficient  ground  for  saying  that 
the  jury  were  clearly  wrong  in  crediting  the  latter.  It  is  not  sufficient 
that  such  a  construction  might  reasonably  be  given  to  the  testimony. 
Unless  it  must  necessarily  be  given  it,  it  can  not  be  said  the  jury  were 
clearly  wrong  in  construing  it  as  they  did. 

5.  Evidence — record  of  divorce  not  'competent,  in  suit  for  unlawfully 
issuing  license  for  marriage  of  the  parties.  In  a  suit  against  a  county  clerk 
for  issuing  a  marriage  license  for  the  marriage  of  a  minor,  the  record  of 
a  subsequent  divorce  case  between  the  parties  for  whose  marriage  the 
license  was  issued,  is  not  competent  evidence. 

6.  Same — motives  of  party  bringing  suit  not  material.  In  a  suit  by  the 
father  of  a  minor  daughter  against  a  county  clerk  for  issuing  a  license 
for  her  marriage,  it  is  unimportant  what  the  motives  of  the  plaintiff  may 
be  in  prosecuting  the  suit,  and  the  jury  have  no  right  to  inquire  into 
them. 

7.  Law  and  fact — who  sliall  decide.  It  is  improper  to  instruct  the  jury 
that  "it  is  incumbent  on  the  plaintiff  to  make  out  his  case,  so  far  as  he 
has  the  affirmative,  by  a  preponderance  of  testimony,"  etc.,  without  tell- 
ing them  in  what  respect  he  has  the  affirmative.  Whether  one  party  or 
the  other  has  the  affirmative  on  a  particular  issue,  is  a  question  of  law  for 
the  court,  and  not  one  of  fact  for  the  jury,  and  it  is  not  proper  that  it 
should  be  left  for  them  to  determine  which  has  the  affirmative,  or  to  what 
extent  it  is  incumbent  on  either  to  have  the  preponderance  of  evidence. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  J.  M.  Kirkpatrick,  for  the  appellant. 
Mr.  John  J.  Glenn,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  debt,  by  appellant,  against  appellee,  for  issuing 
a  marriage  license,  while  acting  as  county  clerk,  to  a  minor, 
without  having  first  obtained  the  consent  of  the  parent  or 
guardian. 
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The  case  was  brought  to  this  court  at  the  September  terra, 
1872,  and  reversed  for  error  in  overruling  demurrer  to  appel- 
lee's pleas.  See  Gilbert  v.  Bone,  64  111.  518.  After  the  case 
was  remanded  to  the  court  below,  appellee's  plea  was  amended 
so  as  to  obviate  the  objections  pointed  out  in  the  opinion 
given  by  this  court;  trial  was  had  before  the  court  and  a 
jury,  and  verdict  rendered  in  favor  of  appellee.  Appellant 
moved  for  a  new  trial,  which  motion  the  court  overruled,  and 
gave  judgment  on  the  verdict  of  the  jury. 

It  is  argued,  with  much  apparent  sincerity  and  earnestness, 
by  the  counsel  for  the  appellant,  that  the  verdict  is  not 
authorized  by  the  evidence.  After  a  thorough  examination 
of  the  evidence,  and  mature  consideration  thereof,  we  are  of 
opinion  this  position  is  not  tenable. 

While  it  is  true  this  is  a  civil  action,  and  it  was  unneces- 
sary that  the  appellant's  proof  should  establish  the  liability 
of  the  appellee  with  the  same  degree  of  certainty  required  in 
criminal  cases,  as  is  held  in  Webster  v.  The  People,  14  111.  367, 
Wells  v.  Head,  17  id.  205,  and  in  other  cases  decided  by  this 
court,  yet  it  is  brought  under  a  penal  statute,  and,  before  a 
party  is  allowed  to  recover  in  such  case,  he  must  bring  him- 
self clearly  within  the  provisions  of  the  statute.  Edwards  v. 
Hill,  11  111.  23;  Erlinger  v.  Boneau,  51  id.  95.  And  there  is 
nothing  in  the  opinion  filed,  when  this  case  was  here  before, 
inconsistent  with  this  rule. 

With  regard  to  granting  new  trials  because  of  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict,  we  are  aware 
of  no  ruling  by  this  court,  and  are  unable  to  perceive  why 
there  should  be  any,  holding  otherwise,  in  cases  like  the 
present,  than  is  held  in  all  civil  cases,  namely:  that  the  court 
will  not  disturb  a  verdict  merely  because  if  the  question  of 
fact  had,  in  the  first  instance,  been  submitted  to  it  instead  of 
to  the  jury,  it  would  have  come  to  a  different  conclusion  from 
that  reached  by  the  jury,  and  that,  to  authorize  the  inter- 
ference of  the  court  in  this  respect,  the  evidence  must  clearly 
and  palpably  preponderate  against  the  verdict. 
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The  evidence  must,  of  course,  be  considered  with  reference 
to  the  issues  before  the  jury;  but  only  when  it  is  evident,  at 
first  blush,  that  the  conclusion  of  the  jury  with  reference  to 
those  issues  is  unauthorized  by  the  evidence,  is  it  the  duty 
of  the  court  to  set  the  verdict  aside. 

There  was  but  one  witness  whose  evidence  was  heard  in 
reference  to  what  transpired  when  the  license  was  issued,  and 
that  was  appellee.  His  testimony  is  distinct  and  positive  that 
he  had  no  previous  knowledge  of  the  age  of  appellant's 
daughter;  that  application  was. made  to  him  for  a  license  by 
Emory  S.  Haradon,  authorizing  the  marriage  of  said  Haradon 
and  Ophelia  Gilbert,  appellant's  daughter;  that  he  first  per- 
sonally examined  said  Haradon,  under  oath,  touching  his  age 
and  that  of  appellant's  daughter  Ophelia,  and  that  he  testi- 
fied that  he  was  21  years  of  age  and  over,  and  that  she  was 
18  years  of  age  and  over,  and  that  he  accepted  this  evidence 
as  satisfactory  proof  of  their  respective  ages. 

We  do  not  consider  the  fact  stated  by  appellee,  that  he  also 
took  an  affidavit  of  Haradon,  at  the  same  time,  stating  the 
same  thing,  for  his  own  protection,  as  weakening  the  effect 
of  his  other  evidence.  This  would  serve  as  a  memorandum, 
tending  to  recall  the  particulars  of  what  he  did,  to  his  mind, 
and  might  be  useful,  if  the  party  subsequently  denied  testify- 
ing to  the  facts,  to  contradict  him;  nor,  in  our  opinion,  does 
the  subsequent  cross-examination  of  appellee  with  regard  to 
the  affidavit,  and  with  regard  to  his  habits  in  other  cases, 
necessarily  impeach  his  evidence  given  in  his  direct  examina- 
tion. It  is  not  sufficient  that  such  a  construction  might  rea- 
sonably  be  given  it.  Unless  it  must  necessarily  be  given  it, 
it  follows  that  it  can  not  be  said  the  jury  were  clearly  wrong 
in  construing  it  as  they  did. 

Assuming  that  appellee's  cross-examination  does  not  im- 
pair his  direct  evidence,  his  defense  is  made  out  to  the  extent 
considered  essential  in  our  previous  decision.  No  other  wit- 
ness was  sworn  and  examined.  It  was  stipulated  what  appel- 
lant  would,   if  present,   testify  to,  and   it  was   agreed   that 
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should  be  taken  as  evidence,  but  it  is,  in  no  respect,  contra- 
dictory of  the  evidence  given  by  appellee. 

Appellant  offered  in  evidence  a  bill  for  divorce,  summons 
and  decree,  in  the  case  of  Ophelia  Haradon  against  Emory  S. 
Haradon,  of  a  date  subsequent  to  their  marriage.  This  was 
properly  rejected  by  the  court.  It  did  not  have  the  slightest 
tendency  to  prove  that  appellee  knew  appellant's  daughter 
was  under  age  when  he  issued  the  license;  that  he  was  not 
applied  to  for  a  license;  that  he  did  not  personally  examine 
Haradon,  under  oath,  touching  their  ages,  before  issuing  the 
license,  or  that  he,  in  any  respect,  acted  in  bad  faith  in 
issuing  the  license.  What  appellant's  motives,  in  prosecuting 
the  suit,  were,  was  unimportant.  The  law  allowed  that  he 
should  prosecute  it,  irrespective  of  his  motives,  and  the  jury 
had  no  right  to  inquire  into  them. 

The  second  instruction  given  at  the  instance  of  appellee 
was  improper.  It  tells  the  jury  that  "it  is  incumbent  on  the 
plaintiff  to  make  out  his  case,  so  far  as  he  has  the  affirma- 
tive, by  a  preponderance  of  testimony/'  etc.,  without  telling 
them  in  what  respect  he  has  the  affirmative.  Whether  the 
plaintiff  or  defendant  has  the  affirmative  on  a  particular 
issue,  is  a  question  of  law  for  the  court,  and  not  one  of  fact 
for  the  jury,  and  it  is  not  proper  that  it  should  be  left  for 
them  to  determine  whether  the  plaintiff  or  defendant  has  the 
affirmative,  or  to  what  extent  it  is  incumbent  on  either  to 
have  the  preponderance  of  evidence;  but  we  are  of  opinion 
this  error  was  not  such  as  to  control  the  verdict  in  the  present 
case,  and  that  the  result  would  have  been  precisely  the  same 
had  the  instruction  been  refused. 

Our  conclusion  is,  the  judgm  nt  is  substantially  right,  and 
it  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Eichard  C.  Craft  et  al. 

v. 

James  O.  McConoughy. 

1.  Contract — when  in  restraint  of  trade,  is  void  on  the  ground  of  pub- 
lic policy.  A  contract  entered  into  by  the  grain  dealers  of  a  town,  which, 
on  its  face,  indicates  that  they  have  formed  a  partnership  for  the  purpose 
of  dealing  in  grain,  but  the  true  object  of  which  is  to  form  a  secret  com- 
bination, which  would  stifle  all  competition,  and  enable  the  parties,  by 
secret  and  fraudulent  means,  to  control  the  price  of  grain,  costs  of 
storage  and  expense  of  shipment  at  such  town,  is  in  restraint  of  trade, 
and  consequently  void  on  the  ground  of  public  policy. 

2.  Equity — will  not  aid  a  division  of  the  profits  of  an  illegal  transaction 
between  associates.  Where  parties  have  entered  into  a  contract  in  re- 
straint of  trade,  and  therefore  contrary  to  public  policy,  a  court  of  equity 
will  not  lend  its  aid  to  require  an  account  of  profits  and  a  division  thereof, 
although  the  contract  has  been  executed. 

Writ  of  Error  to  the  Circuit  Court  of  Ogle  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

Mr.  M.  D.  Hathaway,  Mr.  William  Barge,  and  Mr. 
Sherwood  Dixon,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  for  the  defendant  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  James  O.  McCon- 
oughy  against  Richard.  C.  Craft  and  others,  for  an  account  and 
distribution  of  the  profits  of  an  alleged  partnership  claimed 
to  have  existed  under  a  written  contract,  to  the  following 
effect : 

"  Articles  of  agreement  made  and  entered  into  this  20th 
day  of  April,  A.  D.  1869,  between  the  following  persons, 
viz:  E.  P.  Sexton,  Dr.  John  McConoughy,  C.  B.  Boyce,  R. 
C.  Craft  and  William  Wiswell,  for  the  purpose  of  systematic- 
ally pursuing  the  grain  trade   in  Rochelle,  and   for  mutual 
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protection  against  losses.  The  said  parties  covenant  and  agree 
to  enter  into  the  grain  trade  for  one  year  from  this  date,  upon 
the  following  terms:  Our  several  grain  houses  shall  be  put 
into  the  business  upon  the  basis  of  twenty-seven  shares  as  the 
aggregate,  divided  as  follows:  C.  B.  Boyce  and  R.  C.  Craft 
shall  be  entitled  to  nine  shares,  E.  P.  Sexton  to  six  shares, 
J.  McConoughy  to  six  shares,  and  William  Wiswell  to  six 
shares.  Each  separate  firm  shall  conduct  their  own  houses 
as  heretofore,  as  though  there  was  no  partnership  in  appear- 
ance, keep  their  own  accounts,  pay  their  own  expenses,  ship 
their  own  grain,  and  furnish  their  own  funds  to  do  business 
with  ;  a  list  of  all  the  grain  purchased  by  each  firm  to  be 
made  every  day  and  handed  to  the  general  bookkeeper,  with 
amounts  paid  for  the  same;  also  every  car  shipped  to  be  re- 
ported at  the  time,  and  every  account  of  sale  to  be  handed  in 
to  said  bookkeeper,  as  well  as  all  sales  made  at  the  warehouse 
from  time  to  time.  It  shall  be  the  duty  of  the  bookkeeper 
to  make  a  faithful  record  of  all  the  grain  bought  by  each 
party,  the  amount  of  money  paid  for  the  same,  and  place  to 
his  debit,  and  also  to  credit  him  with  all  account  of  sales,  as 
well  as  any  transactions  made  at  the  warehouse,  and,  at  the 
end  of  every  month,  each  individual's  account  to  be  balanced, 
showing  the  profits  or  loss,  which  amount  is  to  be  divided 
pro  rata,  according  to  the  number  of  shares  held  by  each 
party.  It  is  further  agreed,  that  there  shall  be  no  grain  held 
for  advance  in  price,  or  for  any  other  cause,  by  any  of  the 
above  named  parties. 

"  Prices  and  grades  to  be  fixed  from  time  to  time,  as  conve- 
nient, and  each  one  to  abide  by  them.  All  grain  taken  in  store 
shall  be  charged  one  and  a  half  cents  per  bushel,  monthly; 
but  if  sold  inside  of  thirty  days,  no  storage  to  be  asked.  No 
grain  to  be  shipped  by  any  party  at  less  than  two  cents  per 
bushel." 

In  November  following  the  execution  of  the  agreement, 
John  McConoughy  died,  and  it  is  the  theory  of  the  bill  that 
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the  complainant,  who  was  his  son,  by  mutual  consent  came 
in  and  took  his  place  under  the  contract. 

It  is  set  up  in  the  answer,  that  the  contract  was  made  in 
restraint  of  trade,  and  is  against  public  policy,  and  void  ;  that 
all  transactions  with  complainant  or  with  his  father  and  de- 
fendants, under  or  in  pursuance  of  it,  and  under  the  alleged 
arrangement  with  complainant  after  the  death  of  his  father, 
were  in  restraint  of  trade,  against  public  policy,  and  void. 

Two  questions  arise  upon  the  record  :  First,  whether  the 
contract  set  out  in  the  bill  is  void.-  Second,  if  illegal  and 
void,  will  a  court  of  equity,  after  it  has  been  executed,  require 
one  of  the  parties  to  account  to  another  for  a  portion  of  the 
gains  arising  under  the  contract  ? 

Prior  to  and  up  to  the  time  of  the  execution  of  the  agree- 
ment set  out  in  the  bill,  the  four  parties  were  engaged  in  the 
grain  business  in  the  town  of  Rochelle,  each  one  on  his  own 
account,  and  in  competition  with  each  other,  but,  after  the 
agreement  was  executed,  all  competition  ceased.  All  the 
warehouses  in  the  city,  and  every  lot  suitable  to  erect  a  ware- 
house upon,  were  controlled  by  the  combination.  Some  were 
purchased  and  others  leased,  so  that  the  combination  formed 
effectually  excluded  all  opposition  in  the  purchase,  sale, 
storage  and  shipment  of  grain  in  that  market. 

Secret  meetings  were  held  in  the  night-time  by  the  parties 
to  the  contract,  at  which  the  price  to  be  paid  for  grain  was 
agreed  upon,  rates  for  storage  and  shipment  fixed,  in  order 
that  the  public  should  be  kept  in  ignorance  of  the  plans  and 
operations  of  this  illegal  combination. 

To  the  public  the  four  houses  w7ere  held  out  as  competing 
firms  for  business.  Secretly  they  had  conspired  together,  and 
were  working  in  a  common  cause,  in  the  sole  interest  of  each 
other. 

The  language  used  in  the  contract  itself  leaves  no  room  for 
doubt  as  to  the  purpose  for  which  the  agreement  was  entered 
into,  as  a  few  extracts  will  show:  "Each  separate  firm  shall 
conduct  their  own  business  as  heretofore,  as  though  there  was 
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no  partnership  in  appearance,  keep  their  accounts,  pay  their 
own  expenses,  ship  their  own  grain,  and  furnish  their  own 
funds  to  do  business  with.."  *  *  *  "Prices  and 
grades  to  be  fixed  from  time  to  time,  as  convenient,  and  each 
one  to  abide  by  them.  All  grain  taken  in  store  shall  be 
charged  one  and  one-half  cents  per  bushel,  monthly."  *  * 
"No  grain  to  be  shipped  by  any  party  at  less  rates  than  two 
cents  per  bushel." 

While  the  agreement,  upon  its  face,  would  seem  to  indicate 
that  the  parties  had  formed  a  co-partnership  for  the  purpose 
of  trading  in  grain,  yet,  from  the  terms  of  the  contract,  and 
the  other  proof  in  the  record,  it  is  apparent  that  the  true  ob- 
ject was,  to  form  a  secret  combination  which  would  stifle  all 
competition,  and  enable  the  parties,  by  secret  and  fraudulent 
means,  to  control  the  price  of  grain,  cost  of  storage,  and  ex- 
pense of  shipment.  In  other  words,  the  four  firms,  by  a 
shrewd,  deep-laid,  secret  combination,  attempted  to  control 
and  monopolize  the  entire  grain  trade  of  the  town  and  sur- 
rounding country. 

That  the  effect  of  this  contract  was  to  restrain  the  trade 
and  commerce  of  the  country,  is  a  proposition  that  can  not 
be  successfully  denied. 

We  understand  it  to  be  a  well  settled  rule  of  law,  that  an 
Agreement  in  general  restraint  of  trade,  is  contrary  to  public 
policy,  illegal  and  void,  but  an  agreement  in  partial  or  par- 
ticular restraint  upon  trade  has  been  held  good,  where  the 
restraint  was  only  partial,  consideration  adequate,  and  the 
restriction  reasonable. 

This  subject  was  ably  discussed  in  the  leading  case  of 
Mitchell  v.  Reynolds,  1  P.  Williams,  181;  see,  also,  1  Smith's 
Lead.  Cases,  172,  and  notes,  and  the  rule  of  law  established, 
which  has  been  followed  and  adhered  to  in  numerous  cases 
since. 

In  reference  to  the  point,  what  might  be  regarded  a  rea- 
sonable restriction,  numerous  cases  might  be  cited,  but  what 
was  said  in  Horner  v.  Neves,  7  Bing.  743,  will  illustrate  the 
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principle.  Tindal,  C.  J.,  said:  "We  do  not  see  how  a  bet- 
ter test  can  be  applied  to  the  question,  whether  reasonable 
or  not,  than  by  considering  whether  the  restraint  is  such  only 
as  to  afford  a  fair  protection  to  the  interest  of  the  party  in 
favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere 
with  the  interest  of  the  public.  Whatever  restraint  is  larger 
than  the  necessary  protection  of  the  party,  can  be  of  no  bene- 
fit to  either.  It  can  only  be  oppressive,  and  if  oppressive,  it 
is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is  injurious 
to  the  interest  of  the  public,  is  void,  on  the  ground  of  public 
policy." 

If,  therefore,  the  restraint  imposed  by  the  contract  in  ques- 
tion was  but  partial,  as  insisted  upon  by  the  complainant,  as 
it  was  unreasonable,  oppressive  and  injurious  to  the  public,  it 
can  not  be  sanctioned  in  a  court  of  equity. 

While  these  parties  were  in  business,  in  competition  with 
each  other,  they  had  the  undoubted  right  to  establish  their 
own  rates  for  grain  stored  and  commissions  for  shipment  and 
sale.  They  could  pay  as  high  or  low  a  price  for  grain  as 
they  saw  proper,  and  as  they  could  make  contracts  with  the 
producer.  So  long  as  competition  was  free,  the  interest  of 
the  public  was  safe.  The  laws  of  trade,  in  connection  with 
the  rigor  of  competition,  was  all  the  guaranty  the  public 
required,  but  the  secret  combination  created  by  the  contract 
destroyed  all  competition  and  created  a  monopoly  against 
which  the  public  interest  had  no  protection.  Morris  Run 
Coal  Co.  v.  Barclay  Coal  Co.  68  Penn.  St.  173. 

It  is,  however,  insisted  that,  even  if  the  contract  was  con- 
trary to  public  policy,  as  it  has  been  executed,  a  court  of 
equity  will  require  an  account. 

The  rule  is,  however,  well  settled  in  this  State,  that  a  court 
of  equity  will  not  lend  its  aid  in  the  division  of  the  profits 
of  an  illegal  transaction  between  associates.  Neustadt  v. 
Hall,  58  111.  172 ;  Skeels  v.  Phillips,  54  111.  309 ;  Jerome  v.  Big- 
elow,  66  111.  452. 
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The  complainant  and  the  defendants  were  equally  involved 
in  the  unlawful  combination.  A  court  of  equity  will  assist 
neither. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Benjamin  F.  Pixley  et  al. 

V. 

Charles  W.  Boynton  et  ah 

1.  Remittitur — in  Supreme  Court.  Under  the  present  practice  act, 
when  the  judgment  in  the  inferior  court  exceeds  the  ad  damnum  in  the 
plaintiff's  declaration,  he  may  remit  such  excess  in  this  court  before  the 
cause  is  submitted. 

2.  Burden  op  proof — to  show  illegal  consideration  of  promissory  note. 
"Where  the  maker  of  a  promissory  note  seeks  to  avoid  the  same  on  the 
ground  that  its  consideration  was  illegal,  the  burden  of  proof  is  upon 
him  to  show  the  fact  by  a  clear  preponderance  of  the  evidence. 

3.  Optional  contract  —  sale  for  future  delivery.  A  purchase  of 
grain  at  a  certain  price  per  bushel,  made  in  good  faith,  to  be  delivered  in 
the  next  month,  giving  the  seller  until  the  last  day  of  the  month,  at  his 
option,  in  which  to  deliver,  is  not  an  illegal  or  gambling  contract,  and 
the  purchaser  will  be  entitled  to  its  benefit,  no  matter  what  ma}7  have 
been  the  secret  intention  of  the  seller. 

4.  Costs — in  Supreme  Court.  Where  an  error  is  removed  by  a  remittitur 
in  this  court,  the  costs  up  to  such  time,  including  the  entry  of  the  remitti- 
tur, will  be  taxed  against  the  appellee  or  defendant  in  error. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Charles  "W. 
Boynton,  George  S.  Foster,  and  John  S.  Miller,  partners, 
against  Benjamin  F.  Pixley,  Thomas  W.  Hall,  and  Joseph 
G.  Hall,  partners,  upon  a  promissory  note.  The  opinion  of 
the  court  contains  a  statement  of  the  material  facts. 
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Mr.  Farlin  Q.  Ball,  for  the  appellants. 

Messrs.  Prentiss  &  Hooke,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  judgment  in  favor  of  plaintiffs  in  the  court  below  was 
for  $31.33  in  excess  of  the  ad  damnum  in  the  declaration. 
That  sum  had  been  remitted  in  this  court  by  plaintiffs  before 
the  cause  was  submitted  for  decision.  Under  our  present 
statute,  this  is  permissible,  and  is  in  accordance  with  the 
practice  that  prevails. 

The  action  is  upon  a  promissory  note,  and  defendants  seek 
to  avoid  the  payment  on  the  ground  the  consideration  is 
illegal.  The  special  defense  set  up  in  the  notice  filed  with 
the  general  issue  is,  that  it  was  given  in  settlement  of  "dif- 
ferences" arising  out  of  an  optional  contract  in  wheat,  made 
on  the  board  of  trade,  and  that  it  was  not  the  intention  of 
any  of  the  parties  to  the  transaction  to  buy  or  sell,  or  deliver 
or  receive  grain,  but  their  only  purpose  was  to  trade  in  "dif- 
ferences" in  the  price  of  grain  on  the  Chicago  market. 

It  will  not  be  necessary  to  discuss  the  legal  proposition, 
that  such  contracts  are  void,  as  being  against  a  sound  public 
morality,  for  the  reason  we  do  not  think  any  such  contract 
as  defendants  insist  upon  has  been  proven  to  have  existed 
between  the  parties.  The  burden  of  proof  is  upon  defend- 
ants to  show  the  consideration  of  the  note  is  illegal,  and 
they  ought,  in  a  case  like  this,  to  be  required  to  make  this 
proof  by  a  clear  preponderance  of  the  evidence.  This  they 
have  not  done. 

The  contract  was  made  by  Hall,  one  of  the  defendants,  on 
behalf  of  Wallace,  who  was  not  himself  a  member  of  the 
board  of  trade,  and  could  not  by  its  usages  make  contracts 
in  his  own  name  in  relation  to  transactions  on  'change.  In 
June,  1870,  Wallace,  through  Hall,  sold  to  Boynton,  for  his 
firm,  5,000  bushels  No.  2  spring   wheat,  at  $1.12  per  bushel, 
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"seller  July."  Suddenly  the  price  of  wheat  went  up,  and  it 
was  thought  best  to  close  up  the  matter.  Accordingly,  Hall, 
at  the  instance  perhaps  of  Wallace,  certainly  in  his  interest, 
bought  the  wheat  back  from  Boynton  at  an  advance  of  four- 
teen cents  per  bushel.  Neither  Hall  nor  his  firm  had  any  real 
interest  in  the  wheat,  but  as  Hall  and  Boynton  were  both 
members  of  the  board  of  trade,  and  as  the  contract  was  made 
in  Hall's  name,  by  his  consent,  and  he  was  legally  obligated 
to  perform  it,  he  would  have  been  expelled  had  he  not,  in 
some  satisfactory  manner,  closed  up  the  matter  with  Boynton 
at  the  maturity  of  the  contract.  It  was  no  doubt  for  this 
reason,  as  well  as  his  legal  liability,  his  firm  gave  the  note 
upon  which  this  action  was  brought. 

A  number  of  witnesses  familiar  with  the  rules  of  the 
board  of  trade  were  examined,  and  they  all  say  this  contract 
was  in  conformity  with  the  custom  of  trade,  and  was  a  regu- 
lar and  legitimate  contract.  "  Seller"  the  month,  as  that 
term  is  understood  and  used  on  the  board  of  trade,  is  ex- 
plained to  mean  the  seller  has  until  the  last  day  of  the  month 
in  which  to  make  a  delivery  of  any  grain  contracted  to  be 
sold.  Under  such  a  contract,  as  we  understand  the  evidence, 
all  the  option  the  seller  has  is  the  privilege  to  deliver  the 
grain  at  any  time  before  the  maturity  of  the  contract.  This 
is  nothing  more  than  a  time  contract,  which  is  regarded  on 
the  board  of  trade  and  elsewhere  as  a  legitimate  and  regular 
contract.  Time  contracts  in  relation  to  grain,  as  well  as 
other  commodities,  are  of  daily  occurrence,  and  must  necessa- 
rily be  in  commercial  transactions. 

One  witness  says,  the  true  idea  of  an  "option"  is  "puts" 
and  "calls."  A  "put"  is  defined  in  the  evidence  to  be  "a 
privilege  of  delivering  or  not  delivering  the  grain,"  and  a  "call" 
is  "a  privilege  of  calling  or  not  calling  for  the  grain."  The 
contract  between  the  parties  to  this  transaction  was  not  an 
optional  one,  in  the  sense  of  "puts  and  calls."  The  only  op- 
tion the  seller  had  was  as  to  the  time  of  the  delivery.     The 

23— 79th  III. 
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legal  effect  of  his  agreement  was  that  he   should   deliver  the 
grain  contracted  to  be  sold  within  a  limited  period. 

Whatever  may  have  been  the  intention  of  Hall  or  Wal- 
lace, it  seems  clear  that  Boynton  understood  he  was  to  have 
the  grain  at  the  maturity  of  the  contract.  His  good  faith 
was  manifested,  in  that,  immediately  upon  selling  the  grain 
back  to  Hall,  for  Wallace,  he  purchased  a  like  amount  at  the 
price  he  had  just  sold,  and  upon  the  maturity  of  the  contract, 
took  the  wheat  and  paid  for  it.  Plaintiffs  were  extensively 
engaged  in  shipping  grain,  as  shown  by  the  testimony. 
Boynton  emphatically  declares  this  was  not  a  gambling 
transaction,  so  far  as  he  was  concerned,  but  that  the  grain 
was  purchased  in  good  faith  for  the  legitimate  purposes  of 
commerce.  There  is  nothing  in  the  record  to  overcome  his 
testimony  in  this  regard. 

The  intention  of  the  parties  gives  character  to  the  transac- 
tion, and  if  either  party  contracted  in  good  faith,  he  is  enti- 
tled to  the  benefit  of  his  contract,  no  matter  what  may  have 
been  the  secret  purpose  or  intention  of  the  other  party. 

A  remittitur  having  been  entered,  there  is  now  no  error  in 
the  record,  and  the  judgment  will  be  affirmed  to  the  extent 
of  $1000.  But  because  there  was  error  in  the  record 
before  the  remittitur  was  entered,  all  costs  accruing  in  this 
court  up  to  the  date  of  entering  the  remittitur,  and  the  costs 
of  entering  the  same,  will  be  taxed  against  appellees. 

Judgment  affirmed. 


Chicago  and  Pacific  Eailkoad  Company 

v. 
Frederick  ILehler  et  al. 

Service  op  process  on  railroad  company.  The  return  on  a  sum- 
mons was,  "Served  the  within  named  railroad  company,  tw  reading  the 
same  and  delivering  a  copy  thereof  to  I.  G.  Ogden,  Jr.,  cashier  of  said  rail- 
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road  company,  this  24th  day  of  March,  1875;  the  president  of  said  com- 
pany  could  not  be  found  in  my  county,  this  5th  April,  1875: »  Held,  that 
the  last  date  is  evidently  the  date  of  the  return  of  the  writ,  and  that  the 
return  shows  that,  on  the  24th  of  March,  the  day  the  writ  was  served, 
the  president  could  not  be  found.  The  service  and  return  of  the  summons 
were  sufficient,  and  in  strict  conformity  to  the  statute. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Wheaton,  Canfield  &  Smith,  for  the  plaintiff 
in  error. 

Mr.  John  C.  Richberg,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

There  is  nothing  in  the  point  made  on  this  record.  The 
service  and  return  of  the  summons  were  sufficient,  and  in 
strict  conformity  to  the  statute. 

The  summons  was  against  the  Chicago  and  Pacific  Rail- 
road Company.  The  return  upon  it  was,  "Served  the  within 
named  railroad  company,  by  reading  the  same  and  delivering 
a  copy  thereof  to  I.  G.  Ogden,  Jr.,  cashier  of  said  railroad 
company,  this  24th  day  of  March,  1875;  the  president. of 
said  company  could  not  be  found  in  my  county,  this  5th 
April,  1875."  This  last  date  is  evidently  the  date  of  the 
return  of  the  writ.  The  return  shows,  on  the  day  the  sheriff 
served  the  writ  upon  the  cashier  of  the  company,  March  24, 
the  president  could  not  be  found. 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 


156  Williams  v.  Case.  [Sept.  T 

Statement  of  the  case. 


Tayloe  Williams 

V. 

David  M.   Case. 

1.  Secondary  evidence — search  for  original.  In  order  to  admit  parol 
evidence  of  the  amount  of  an  account  in  a  prior  suit,  it  should  appear  that 
diligent  search  was  made  for  the  original  in  all  places  where  it  would 
probably  be  found,  and  if  the  custodian  of  the  paper  states  that  he  thinks 
an  attorney  took  the  same,  he  should  be  sought,  to  ascertain  if  it  was  in 
his  possession,  and  if  so,  he  should  be  compelled  to  produce  it. 

2.  Evidence — proof  to  show  that  party  claimed  less  in  a  prior  suit. 
Where  a  party  seeks  to  show,  by  parol,  that,  in  a  prior  suit  in  another 
court,  the  plaintiff  claimed  a  less  sum  by  his  account  filed,  if  he  only 
proves  that  the  prior  account  was  different  from  the  one  in  the  suit  being 
tried,  without  explaining  in  what  the  difference  consisted,  it  will  not  be 
erroneous  to  reject  such  evidence,  as  the  difference  may  be  in  dates  only. 

3.  Damages — when  too  remote.  Damages  claimed  by  reason  of  having 
to  haul  coal  by  teams,  which  could  have  been  carried  by  rail  if  a  party 
had  completed  his  work  on  the  road  in  time,  are  too  remote  to  be 
allowed  as  a  set-off  in  a  suit  to  recover  for  work,  etc.,  on  the  road. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county; 
the  Hon.  Geo.  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  brought  by  David  M.  Case  against  Tay- 
lor Williams,  on  an  account  for  work  and  labor  in  the  grading, 
etc.,  of  a  railroad  track,  the  balance  of  the  account  being 
$729. 

The  defendant,  for  the  purpose  of  showing  that  the  account 
was  incorrect,  and  fictitious,  offered  to  prove  that,  in  a  prior 
suit  by  the  plaintiff  in  the  county  court,  his  account  was  dif- 
ferent from  the  one  in  this  suit,  but  not  in  what  respects  the 
two  accounts  differed,  which  the  court  refused  to  allow  to  go 
to  the  jury. 

The  defendant  also  set  up  a  claim  for  damages  growing  out 
of  the  failure  of  the  plaintiff  to  complete  his  part  of  the  work 
in  the  time  agreed  upon,  and,  in  order  to  show  special  dam- 
ages, offered  to  prove  what  it  cost  him  to  haul  a  lot  of  coal  to 
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the  river  by  teams,  and  the  difference  between  that  and  the 
cost  by  railroad,  had  the  same  been  completed,  which,  on 
objection,  the  court  excluded.  The  other  facts  appear  in  the 
opinion. 

Messrs.  Sweeney  &  Jackson,  for  the  appellant. 

Mr.  JVilliam  H.  Gest,  and  Mr.  C.  M.  Osborn,  for  the  ap- 
pellee. 

Mr.  Justice  Wa lker  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  court  below  erred  in  rejecting  evidence 
of  the  amount  of  an  account  sued  on  in  the  county  court,  by 
appellee  against  appellant.  The  latter  called  the  deputy 
county  clerk,  who  testified  that  he  had  searched  for  the  ac- 
count, and  was  unable  to  find  it.  He  then  called  a  witness, 
who  testified  that  he  was  familiar  with  the  account  filed  in 
that  suit,  and  asked  him  whether  the  account  in  this  suit  was 
the  same  as  the  account  filed  in  that,  but  the  court  below 
rejected  the  evidence. 

In  the  first  place,  the  proper  foundation  was  not  laid  for  the 
admission  of  such  evidence.  The  deputy  clerk  testified  that, 
"I  have  examined  the  files  in  the  county  court,  and  can  not 
find  the  papers  in  that  case.  They  are  not  in  the  office.  I 
am  inclined  to  think  that  Mr.  Browning,  who  was  attorney 
for  David  M.  Case,  has  the  papers."  He  does  not  say  how 
extensive  the  search  was  which  he  made,  whether  it  was  full 
and  complete  in  all  places  where  they  would  be  probably 
found,  or  whether  the  search  was  but  slight ;  whether  it  was 
diligent  and  earnest,  or  but  trivial  and  partial.  Nor  does 
appellant  state  that  he  had  called  on  Mr.  Browning,  to  learn 
if  he  had  the  papers.  The  deputy  clerk  believed  that  Brown- 
ing had  them,  and  this  was  sufficient  to  require  him  to  be 
sought,  and  to  have  learned  whether  they  were  in  his  posses- 
sion, and  if  so,  to  have  compelled  him  to  produce  them,  if 
necessary. 
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Again,  appellant  did  not  explain  in  what  the  two  accounts 
differed,  and  what  he  expected  to  show  by  the  witness,  if  the 
accounts  did  differ,  that  the  court  could  see  whether  the  evi- 
dence was  pertinent  to  the  issue  being  tried.  The  one  account 
may  have  had  dates  to  each  item,  and  the  other  not,  and  that 
would  have  been  a  difference,  but  not  of  the  slightest  import- 
ance. So,  if  there  was  a  slight  difference  in  the  amounts, 
there  was  no  error  in  rejecting  this  evidence. 

The  other  objections  to  the  exclusion  of  evidence  were  not 
well  taken.  The  damages  proposed  to  be  proved  were  too 
remote  and  uncertain  to  form  a  basis  of  damages  for  a  set-off 
to  appellee's  claim. 

As  to  whether  the  jury  have  found  the  proper  sum  for 
appellee,  it  is  only  necessary  to  say  that  the  evidence  is  con- 
flicting, and  the  verdict  is  not  clearly  against  the  evidence,  if 
it  does  not  preponderate  in  its  favor,  and  we  will  not  disturb 
it. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Hokace  K.  Kipp  et  al. 

V. 

Louis  Lichtenstein. 

1.  Declaration — when  defective,  may  be  taken  advantage  of  on  error  or 
in  arrest  of  judgment.  If  a  declaration  is  so  defective  that  it  will  not  sus- 
tain a  judgment,  that  may  be  taken  advantage  of  on  a  motion  in  arrest 
of  judgment  or  on  error. 

2.  It  is  sufficient  ground  for  the  reversal  of  a  judgment,  that  the 
declaration  shows  no  cause  of  action. 

3.  Repeal,  of  statute — effect  thereof  Where  the  cause  of  action  set 
out  in  the  declaration  was  the  statutory  liability  of  the  trustees  of  a  cor- 
poration, alleged  to  have  been  organized  in  1870,  under  the  act  to  author- 
ize  the  formation  of  corporations,  etc.,  approved  February  10,  1849,  by 
reason  of  the  failure  to  comply  with  the  12th  section  of  said  act:    Held, 
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that,  as  said  act  of  February  10,  1849,  was  repealed  in  1857,  there  could 
be  no  liability  incurred  under  it  with  respect  to  a  corporation  formed  in 
1870,  and  the  cause  of  action  sued  upon  was  groundless. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county; 
the  Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Barnes  &  Muir,  for  the  plaintiffs  in  error. 
Mr.  Martin  L.  Newell,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt.  To  the  declaration  were  filed 
the  plea  of  "nil  debet"  and  several  special  pleas,  to  which 
latter  demurrers  were  sustained,  and  the  defendants  abided 
by  their  pleas.  Judgment  was  rendered  against  the  defend- 
ants, from  which  they  appealed. 

It  is  sufficient,  for  the  reversal  of  this  judgment,  that  the 
declaration  shows  no  cause  of  action. 

The  declaration  avers  that  the  defendants,  together  with 
three  other  persons,  on  the  29th  day  of  April,  1870,  for  the 
purpose  of  forming  a  company,  under  the  act  of  the  General 
Assembly,  approved  February  10,  1849,  entitled  "An  act  to 
authorize  the  formation  of  corporations  for  manufacturing, 
agricultural,  mining  or  mechanical  purposes,"  to  carry  on 
a  general  mining  business,  made  and  signed  a  certificate, 
in  writing,  stating  that  they  were  desirous  of  becoming  a 
body  politic  and  corporate,  to  be  named  the  "Minonk  Coal 
Company/'  etc.  (setting  out  the  taking  of  the  several  steps 
prescribed  by  the  statute  in  such  case),  and  that  said  persons 
thereupon  became  duly  incorporated  as  a  body  politic  and 
corporate,  under  said  act,  by  the'  name  of  the  "Minonk  Coal 
Company  ;"  that  the  defendants  were  named  in  the  certificate 
as  the  trustees,  and  that,  on  the  7th  of  May,  1870,  they  or- 
ganized and  commenced  the  exercise  of  the  powers  conferred 
upon  such  corporation  by  the  act;  that,  during  the  time 
defendants  were  acting  as  trustees,  and  managing  the  con- 
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cerns  of  the  company,  on  the  1st  day  of  October,  1871,  the 
said  Minonk  Coal  Company  became  indebted  to  the  plaintiff 
in  the  sum  of  $400,  etc.  (the  common  money  counts),  and 
that,  being  so  indebted,  the  company,  by  its  said  trustees,  in 
consideration  thereof,  agreed  to  pay  plaintiff  the  sum,  on 
request. 

The  declaration  then  avers  that  defendants,  as  such  trus- 
tees of  the  company,  had  failed  to  make  and  publish,  and 
file,  an  annual  report  of  the  condition  and  affairs  of  such 
corporation,  as  required  by  the  12th  section  of  said  act,  and 
that  the  defendants,  by  reason  of  said  failure  so  to  make  and 
publish,  and  file,  the  said  report,  became,  and  still  were,  jointly 
and  severally  liable  to  pay  the  plaintiff  the  said  sum  of  $400, 
and,  being  so  liable,  that  the  defendants,  in  consideration 
thereof,  afterward,  at  the  time  aforesaid,  agreed  with  the 
plaintiff  to  pay  him  the  said  sum  of  money,  when  requested. 

The  12th  section  of  said  act  of  1849  declares  that,  in  case 
of  failure  to  make,  publish  and  file  the  annual  report,  as 
therein  directed,  all  the  trustees  of  the  company  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  contracted  before  such 
report  shall  be  made. 

The  cause  of  action  set  forth  in  the  declaration  is  this  sup- 
posed statutory  liability. 

But  it  was  held  by  this  court,  in  Culver  v.  Third  National 
Bank,  64  111.  530,  that  this  act  of  February  10,  1849,  was 
impliedly  repealed  by  the  '*Act  to  authorize  the  formation  of 
corporations  for  manufacturing,  mining,  mechanical  or  chemi- 
cal purposes,"  approved  and  in  force  February  18,  1857. 

There  could  not,  therefore,  have  been  any  liability  incurred 
under  and  by  virtue  of  this  12th  section  of  the  act  of  1849, 
subsequently  to  the  passage  of  the  act  of  February  18,  1857, 
and  so  the  cause  of  action  sued  upon,  this  supposed  statutory 
liability,  is  groundless,  it  being  with  respect  to  a  corporation 
alleged  to  have  been  formed  some  time  after  April  29,  1870. 
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If  the  declaration  be  so  defective  that  it  will  not  sustain  a 
judgment,  that  may  be  taken  advantage  of  on  a  motion  in 
arrest  of  judgment  or  on  error.  Wilson  v.  Myriek,  26  111.  35  • 
Schofield  v.  Settley,  31  id.  515 ;'  Haynes  v.  Lucas,  50  id.  436. 

We  do  not  feel  called  upon  to  consider  whether,  aside  from 
this  section  of  the  statute,  there  might  not,  under  the  facts, 
be  a  ground  of  liability  against  the  defendants  as  partners  or 
joint  debtors;  it  is  sufficient  to  say,  that  no  such  cause  of 
action  is  declared  upon. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The   Protection    Life   Insurance  Co.  of   Chicago 

v, 

Ann  E.  Foote. 

1.  Practice — effect  of  amendment  on  motion  to  strike  pleadings  from  the 
files.  Where  a  motion  is  made  to  strike  a  replication  from  the  files,  and 
a  cross  motion  is  at  the  same  time  entered  for  leave  to  amend,  and  the 
amendment  is  permitted,  if  the  replication  is  still  objectionable,  the  mo- 
tion to  strike  it  from  the  files  should  be  renewed,  and  if  this  is  not  done, 
the  defendant  can  not  urge  the  objection  in  this  court,  that  the  court  be- 
low  erred  in  not  sustaining  his  motion  to  strike  the  replication  from  the 
files. 

2.  Assignment  of  erkor — necessity  thereof.  An  objection  to  the  pro- 
ceedings in  the  court  below  can  not  be  urged  in  this  court  unless  it  falls 
under  the  errors  assigned. 

3.  Error  will  not  always  reverse — admission  of  evidence.  Where  a  por- 
tion of  certain  depositions  are  improperly  read  in  evidence,  if  the  court 
can  see  that  it  could  not  have  changed  the  result  with  the  jury,  the  judg- 
ment will  not  be  reversed  on  account  of  such  improper  testimony. 

4.  Where  a  postmaster  testified,  on  his  direct  examination,  in  his  depo- 
sition, that  a  party  bought  a  money  order  from  his  office  for  a  certain 
amount,  of  a  certain  date,  and  payable  to  certain  parties,  and,  on  his  cross- 
examination,  stated  that  he  only  knew  these  facts  from  the  money  order 
record  and  the  statements  of  the  money  order  clerk,  it  was  held,  his  testi- 
mony was  inadmissible,  and  should  not  have  gone  to  the  jury,  but  when 
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it  appeared  the  money  order  clerk  referred  to,  testified  to  the  same  state 
of  facts  clearly  and  distinctl}%  as  of  his  own  knowledge,  the  improper 
testimony  of  the  postmaster  could  not  have  changed  the  result  with  the 
juiy,  and  consequently  its  admission  was  no  cause  for  reversing  the  judg- 
ment. 

5.  Mutual  life  insurance  companies— powers  and  duties  of  their  offi- 
cers. In  the  absence  of  express  provisions  in  the  charter  of  a  mutual  life 
insurance  company  limiting  the  appointment  of  its  officers  and  agents, 
or  the  scope  of  their  duties  and  powers,  it  must  be  presumed  that  each 
person,  in  becoming  a  member  of  the  company,  impliedly  consents  that 
it  shall  be  represented  by  such  officers  and  agents  as  are  reasonably  neces- 
sary for  the  transaction  of  its  business,  and  that  they  shall  possess  the 
powers  and  perform  the  duties  ordinarily  possessed  and  performed  by 
such  officers  and  agents. 

6.  Same — party  insuring  in,  becomes  a  member,  and  bound  by  its  ruUs. 
When  a  party  takes  out  a  policy-  in  a  mutual  life  insurance  company,  lie 
becomes  a  member  of  the  compam-,  and  is  bound  by  its  rules,  which  he 
is  presumed  to  know,  but  it  seems  that,  as  between  him  and  the  company 
acting  through  its  proper  representatives,  the  company  may  change  those 
rules,  or  dispense  with  their  literal  and  rigorous  enforcement,  when,  by 
so  doing,  no  substantial  rights  of  the  company  will  be  impaired. 

7.  Same — party  held  strictly  to  his  contract  with  regard  to  payment  of 
dues.  Where  a  policy  of  insurance,  issued  by  a  mutual  life  insurance 
company,  provided  that,  if  any  assessment,  collection  costs  and  annual 
dues  owing  by  the  assured  were  not  received  by  the  company  within  thirty 
days  from  the  date  of  notice,  the  policy  should  be  null  and  void,  it  was 
held,  that,  if  the  notice  provided  for  was  silent  as  to  the  mode  of  remit- 
ting such  dues,  the  assured  would  be  bound  to  see  that  the  money  was 
actually  received  by  the  company  within  the  time  specified,  or  forfeit  his 
policy. 

8.  Same — rules  of,  may  be  waived,  ichere  rights  are  not  substantially 
affected  thereby.  But  where  the  notice  in  such  a  case  was  sent  by  mail  to 
the  postoffice  address  of  the  assured,  at  a  distant  point,  with  directions 
to  remit  the  amount  by  P.  O.  order  or  draft,  payable  to  the  company,  tiie 
right  to  forfeit  the  policy  by  reason  of  the  non-payment  of  the  assessment 
or  due  within  the  time  limited  by  the  policy,  was  waived,  and  all  that 
the  assured  could  be  expected  or  required  to  do,  under  such  circumstances, 
would  be  to  promptly  and  without  delay  observe  such  directions,  and 
when  he  did  so,  he  had  the  right  to  suppose  his  dues  were  paid,  and  he 
could  not  be  expected  to  know  to  the  contrary  until  notified  by  the  corn- 
pan  v,  or  until  the  lapse  of  a  reasonable  time  to  receive  a  notice  from  the 
company,  without  a  recognition  of  the  receipt  of  his  remittance 
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Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Haines  &  Tripp,  for  the  appellant. 

Messrs.  Hannaman  &  Willoughby,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  object  of  this  appeal  is  to  procure  the  reversal  of  a 
judgment  of  the  circuit  court  of  Knox  county,  in  favor  of 
appellee  and  against  appellant,  in  an  action  of  covenant  on  a 
policy  of  life  insurance  issued  by  appellant  to  appellee,  on 
the  life  of  her  husband,  Henry  Clay  Foote. 

Sometime  before  the  trial,  appellant  interposed  a  motion 
to  strike  appellee's  first  replication  to  its  second  plea  from  the 
files.  It  is  assumed  by  counsel  that  this  motion  was  denied, 
and  the  replication  left  on  file.  An  examination  of  the  rec- 
ord shows  that  the  motion  was  only  indirectly  denied  ;  that 
when  the  motion  was  made  by  appellant,  a  cross  motion  was 
made  by  appellee  for  leave  to  amend  the  replication  mstanter, 
which  was  allowed,  and  it  does  not  appear  that  appellant  re- 
newed his  motion  after  the  replication  was  amended.  It  was 
within  the  discretion  of  the  court  to  allow  the  amendment  to 
be  made,  and  if  the  replication  was  still  objectionable,  appel- 
lant should  have  renewed  his  motion.  Not  having:  done  so, 
the  objection  he  now  urges  on  the  ground  that  the  court  erred 
in  denying  his  motion, can  not  be  entertained.  .  There  appears, 
also,  to  be  another  complete  answer  to  this  objection:  It 
does  not  fall  under  any  of  the  errors  assigned. 

In  rebutting  evidence  offered  by  appellant,  that  the  assured 
had  failed  to  pay  an  assessment  made  on  him  in  the  month 
of  December,  1873,  as  required  by  one  of  the  clauses  in  the 
policy,  appellee  read  in  evidence,  over  appellant's  objections, 
certain  interrogatories  and  answers  in  the  depositions  of  Wil- 
liam Rule  and  George  L.  Maloney,  which  appellant  had  pre- 
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yiously  moved  to  strike  out,  and  which  the  court  had  refused. 
The  interrogatories  and  answers  alluded  to  in  the  argument 
of  counsel,  are  the  6th  and  7th.  Without  considering  the 
question  raised  by  counsel  for  appellee,  whether  the  motion 
to  strike  out  was  made  at  the  right  time  or  in  the  proper  way, 
it  is  sufficient  to  say  that,  in  our  opinion,  so  much  of  these 
answers  as  was  improperly  received  in  evidence,  could  not 
have  changed  the  result  with  the  jury;  and,  although  it  was 
improperly  admitted  in  evidence,  it  can  not,  therefore,  author- 
ize a  reversal. 

William  Rule  was  postmaster,  and  George  L.  Maloney  was 
assistant  postmaster  and  money  order  clerk,  during  the  month 
of  December,  1873,  at  Knox vi lie,  Tennessee,  where  the  assured 
then  and  until  his  death,  early  in  the  following  January,  re- 
sided. 

Rule,  in  answer  to  the  6th  interrogatory,  said  :  "  Rev. 
Henry  C.  Foote  purchased  a  money  order  from  this  office  on 
the  15th  day  of  December,  1874,  for  68  cents,  payable  to  the 
Protection  Life  Insurance  Company."  In  answer  to  inter- 
rogatory 7th,  he  said:  "The  order  was  drawn  in  favor  of 
the  Protection  Life  Insurance  Company."  In  his  cross-ex- 
amination, he  said  his  only  means  of  knowing  this,  was  from 
the  post-office  money  order  record,  and  the  statement  of  the 
money  order  clerk.  His  evidence  was  unquestionably  inad- 
missible, and  it  should  not  have  gone  to  the  jury. 

But  the  evidence  of  Maloney  is  free  from  objection,  and 
includes  the  whole  subject  to  which  Rule's  testimony  related. 
The  following  is  his  evidence,  so  far  as  it  is  necessary  to  pre- 
sent it : 

Int.  .4.  "What  was  your  occupation  during  the  month  of 
December,   1873?" 

Ans.  "  I  was  assistant  postmaster  and  money  order  clerk 
at  Knoxville,  Tennessee." 

Int.  6.  "  Did  the  said  Rev.  Henry  C.  Foote,  during  the 
month  of  December.  1873.  purchase  of  you  a  money  order, 
or  from  the  postoffice  in  Knoxville,  Tennessee?     And  if  so, 
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state  for  what  amount  said  order  was,  to  whom  payable,  and 
the  date  of  its  purchase. 

Ans.  "  He  purchased  a  money  order  of  me  on  the  13th 
day  of  December,  1873,  for  the  sum  of  68  cents,  payable  to 
the  Protection  Life  Insurance  Company,  Chicago,  Illinois.  I 
also  transmitted  a  letter  of  advice  to  the  postmaster  at  Chi- 
cago, Illinois,  notifying  him  that  the  order  had  been  issued.'' 

In  answer  to  interrogatory  8th,  he  says  :  "  When  I  gave 
him  the  money  order,  he  placed  it  in  an  envelope,  sealed  it, 
and  retired  from  the  money  order  room  to  the  postoffice,  in 
an  adjoining  room,  to  mail  it,  and  in  a  few  minutes  returned 
without  the  letter,  for  his  gloves  and  cane,  which  he  had  left 
in  the  money  order  room." 

And  in  answer  to  the  9th  interrogatory,  he  says:  "When 
the  letter  from  the  Protection  Life  Insurance  Company,  con- 
taining notice  of  the  assessment,  arrived  at  this  office,  the 
Rev.  Henry  C.  Foote  was  absent  from  the  city.  On  his  re- 
turn, some  days  after  the  letter  was  received  at  the  postoffice, 
he  found  it  in  his  private  box,  where  I  had  seen  it  before 
his  arrival.  Before  the  departure  of  the  next  mail,  he  made 
application  to  me  for  the  money  order  before  mentioned,  ex- 
pressing great  anxiety  that  the  company  should  receive  the 
money  as  soon  as  possible,  giving  as  his  reason,  that  the  pay- 
ment of  his  policy  depended  upon  prompt  payment  of  the 
assessments  made  by  the  company.  The  smallness  of  the 
amount  required  to  make  a  payment  on  a  policy  so  large, 
caused  me  to  make  inquiry  of  Mr.  Foote  in  regard  to  the 
nature  of  the  insurance,  and  mode  of  making  payments, 
which  made  more  than  an  ordinary  impression  upon  my  mind, 
causing  me  to  remember  the  transaction  distinctly." 

In  all  this,  the  witness  speaks  from  his  own  personal 
knowledge,  and  the  clearness  and  positiveness  of  his  state- 
ments are  in  no  degree  affected  by  his  subsequent  cross-ex- 
amination. 
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The  policy  contains  the  following  clause: 

"1.  The  person  to  whom  this  policy  is  issued  agrees  to 
pay  to  the  company  an  annual  due  of  $4  on  the  29th  day  of 
July  in  each  year;  and  further  agrees  to  pay,  on  the  death 
of  each  policyholder  in  the  company,  an  assessment  not  to 
exceed  $1,  whenever  the  number  of  policyholders  does  not 
exceed  2500,  and  whenever  the  number  of  policyholders  is 
more  than  2500,  then  such  a  proportional  part  of  this  assess- 
ment as  2500  is  of  the  whole  number  of  policyholders  in  the 
company;  and  an  additional  amount  of  10  cents  on  each 
assessment  for  cost  of  collection.  The  said  annual  dues, 
assessments  and  collection  costs  to  be  forwarded  to  the  office 
of  the  company  within  30  days  after  date  of  notice. 

"  2.  The  assured  further  agrees,  that,  if  the  said  assess- 
ment, collection  costs  and  annual  due  are  not  received  by  the 
company  within  30  days  from  the  date  of  notice,  then  this 
policy  shall  be  null  and  void,  and  of  no  effect.  A  printed  or 
written  notice,  directed  to  the  address  of  each  and  every  mem- 
ber as  it  appears,  at  the  time,  on  the  books  of  the  company, 
and  deposited  in  the  postoffice,  or  delivered  by  an  agent  of 
the  company,  or  printed  in  a  newspaper  published  by  the 
company,  and  forwarded  as  aforesaid,  shall  be  deemed  legal 
notice. 

"  3.  Due  notice  must  be  given  to  the  company  by  each 
policyholder  who  shall  change  his  or  her  residence,  postoffice 
address,  occupation  or  name." 

Appellant  introduced  evidence  that  a  notice,  of  which  the 
following  is  a  copy,  was  mailed,  at  Chicago,  to  the  address  of 
the  assured,  at  Knoxville,  Tennessee,  December  1,  1873: 
"  Mr.  Henry  G.  Foote,  Knoxville,  Tennessee : 

Assessment  No.  85. — You  are  also  notified  that  a  double 
assessment  of  58  cents  is  made  upon  you  for  the  death  of 
John  W.  Smith,  of  Springfield,  Ills.  Policies  Nos.  2632  and 
7113,  for  $5000  each  ;  all  his  dues  and  assessments  were' paid 
in  full  at  the  time  of  his  death.     Cause  of  death,  accident  on 
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Chicago  and  St.  Louis  railroad,  August,  1873.  Proof  of 
death  has  been  properly  filed  in  this  office.  Beneficiaries,  his 
children — Mrs.  Amanda  L.  Parish,  Miss  Mary  M.  Smith, 
Joseph  B.  Smith,  William  A.  Smith,  and  Miss  Carrie  Smith. 
Cost  of  collection,  10  cents. 

By  the  conditions  of  your  policy,  the  above  mentioned  as- 
sessments must  be  received  at  this  office  within  thirty  days 
from  date  of  this  notice.  Don't  fail  to  return  this  notice 
with  postoffice  order. 

L.  P.  Hieliard,  President. 

A.  W.  Edwards,  Secretary. 

All  assessments  must  be  sent  direct  to  the  company,  in  Chi- 
cago.    Agents  are  not  authorized  to  collect  assessments. 

Remit  by  P.  O.  order,  or  draft,  and  make  payable  to  the 
Protection  Life  Insurance  Company. 

This  notice  expires  December  31,  1873. 

Your  policy  states,  definitely,  that  assessments  must  be  re- 
ceived at  the  home  office  within  30  days  from  the  date  of 
notice.  That  does  not  contemplate  39  days,  nor  35,  nor  31 
days;  it  must  be  as  stated,  within  30  days.  This  fact  we  wish 
all  our  policyholders  to  remember.  We  wish  them,  also,  to 
remit  promptly  upon  the  receipt  of  each  notice,  and  not  to 
delay  it  until  the  expiration  of  the  time. 

As  soon  as  30  days  from  date  of  this  notice  expires,  our 
books  are  closed,  and  we  begin  immediately  the  calculation 
for  a  new  assessment,  based  on  those  policies  only  upon  w-hieli 
all  previous  assessments  have  been  paid.  Those  policies  on 
which  assessments  have  not  been  received  by  the  home  office 
within  the  30  days,  the  company  are  compelled  to  pay  for. 
Now,  if  these  same  policies  are  included  in  the  next  assess- 
ments, the  company  would  then  have  to  pay  another  assess- 
ment on  them,  as  we  do  not  know  whether  you  intended  to 
keep  up  your  insurance  or  not;  we  always  conclude  you  do 
not  want  to  keep  it  up  if  the  money  is  not  here  inside  of  the 
30  days  given.  We  believe  30  days  is  ample  time  in  which 
to  send  your  money  to  us  if  you  desire  to. 
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The  money  on  this  notice  is  due  on  the  day  it  is  dated,  and 
should  be  paid  immediately  thereafter,  and  the  30  days  is 
simply  time  given  in  which  to  raise  the  money,  if  you  should 
not  happen  to  have  it  at  the  time  you  receive  this  notice. 
The  books  must  be  closed  promptly,  and  a  failure  on  your 
part  to  remit  in  time,  which  is  distinctly  stated  in  this  notice, 
renders  your  policy  void. 

There  can  be  no  deviation  from  this  rule.  Unless  your 
money  is  here  before  we  close  our  books,  we  must  understand 
that  you  wish  to  discontinue  your  insurance. 

Your  remittance  must  be  in  promptly  on  or  before  Decem- 
ber 31st." 

Upon  the  receipt  of  this  notice,  as  we  have  before  seen,  in 
examining  the  question  raised  on  the  motion  of  appellant  to 
suppress  certain  portions  of  the  depositions,  the  assured 
bought  a  postoffice  money  order,  at  the  postoffice  at  Knox- 
ville,  Tennessee,  for  68  cents,  being  the  amount  of  the  assess- 
ment and  10  cents  for  collection,  and  the  point  here  made  by 
appellant  is,  that,  even  if  it  be  conceded  that  order  was 
mailed  at  Knoxville,  to  the  appellant's  address,  yet,  since 
the  evidence  shows  it  was  never  received,  the  assessment 
remained  unpaid,  and  the  policy  was  forfeited  and  void  at 
the  time  of  the  death  of  the  assured. 

When  the  assured  took  out  his  policy,  and  the  contract 
between  him  and  appellant  was  complete,  he  became  a  mem- 
ber of  the  company,  and  was  bound  by  its  rules,  which  he  is 
presumed  to  have  known;  but  we  are  not  aware  that,  as  be- 
tween him  and  the  company,  acting  through  its  proper  rep- 
resentatives, the  company  might  not  change  those  rules,  or 
dispense  with  their  literal  and  rigorous  enforcement,  especially 
where,  by  so  doing,  no  substantial  rights  of  the  company 
would  be  lost  or  impaired.  It  is  as  indispensable  that  mutual 
companies,  as  others,  shall  transact  their  business  through 
officers  and  agents,  and  in  the  absence  of  express  provisions 
in  their  charters  limiting  their  appointment  or  the  scope  of 
their  powers  and  duties,  it  must  be  presumed  that  each   per- 
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son,  in  becoming  a  member  of  the  company,  impliedly  con- 
sents that  it  shall  be  represented  by  such  officers  and  agents 
as  are  reasonably  necessary  for  the  transaction  of  its  business, 
and  that  they  shall  possess  the  powers  and  perform  the  duties 
ordinarily  possessed  and  performed  by  such  officers  and 
agents.  The  assured,  being  a  member  of  the  company,  must, 
of  course,  be  held  to  know  that  no  officer  or  agent  of  the 
company  can,  for  his  benefit,  do  an  act  or  waive  the  perform- 
ance of  an  act  required  of  him  to  be  performed,  in  contra- 
vention of  the  charter  of  the  company,  or  of  its  by-laws, 
Unless,  indeed,  it  may  be  in  the  case  of  a  by-law  adopted 
without  his  knowledge,  and  under  circumstances  that  the 
law  will  not  charge  him  with  knowledge. 

Had  appellant  given  the  assured  no  direction  as  to  the 
mode  of  remitting  payments  of  assessments,  we  think  it  clear 
he  would  have  been  bound  to  see  that  they  were  paid  within 
SO  days  from  the  date  of  the  notice,  and,  in  default,  that  the 
policy  would  have  been  void,  for  this  is  the  eifect  of  his  con- 
tract. From  the  very  nature  of  the  company,  it  is  indispen- 
sable that  assessments  shall  be  paid  with  promptness,  for  in 
no  other  way  are  policyholders  to  receive  their  insurance; 
and  it  may  well  be  doubted,  therefore,  whether  it  is  compe- 
tent for  those  representing  the  company  to  accept  anything 
less  than  the  actual  amount  due  from  each  stockholder,  in 
discharge  of  an  assessment,  for  if  this  might  be  done  with 
regard  to  one  stockholder,  it  might  be  done  with  regard  to 
all,  and  thus  it  would  be  in  the  discretion  of  those  represent- 
ing the  company  to  defeat  the  sole  purpose  of  its  incorpora- 
tion. But  forfeitures  are  not  indispensable  to  secure  the 
payment  of  assessments.  They  are  simply  convenient,  and 
perhaps  more  efficacious  than  any  other  mode  that  can  be 
devised.  Nor  is  a  temporary  delay  in  the  payment  of  an 
assessment,  necessarily  subversive,  in  principle,  of  the  pur- 
poses of  the  incorporation.  Forfeitures,  in  the  estimation  of 
the  law,  are  always  odious.  When  declared  for  accidental 
causes,  or  upon  purely  technical  grounds,  producing  no  sub- 
24— 79th  III. 
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stantial  or  permanent  injury,  they  are  unjust  and  oppressive, 
and,  in  a  court  of  equity,  may,  in  many  instances.be  relieved 
against.  While,  therefore,  it  may  not  have  been  competent 
for  the  appellant's  officers  and  agents  to  have  relieved  assured 
from  the  payment  of  any  assessment  properly  made  against 
him,  we  are  of  opinion  it  was  competent  for  them'  to  mitigate 
the  terms  upon  which  his  policy  would  be  otherwise  declared 
forfeited.  In  regard  to  other  insurance  companies,  it  is  well 
settled  that  the  agents  of  the  company  may,  by  acts  binding 
on  the  company,  waive  the  causes  of  forfeiture  declared  in 
the  policy,  and  we  now  perceive  no  reason  why  the  principle 
may  not  also  apply  to  mutual  companies,  where  the  waiver 
does  not  substantially  impair  the  rights  of  creditors  and  policy- 
holders. 

Our  attention  has  been  called  to  nothing  in  the  charter  or 
by-laws  of  appellant  making  it  imperative  on  its  officers  and 
agents  to  literally  and  rigorously  enforce  forfeitures  for  non- 
payment of  assessments,  at  the  day,  and  we  shall,  therefore, 
assume  there  is  nothing  of  the  kind. 

The  notice  sent  to  the  assured  expressly  directs  him  to 
'•'remit  by  P.  O.  order  or  draft,  and  make  payable  to  the  Pro- 
tection Life  Insurance  Company."  It  enjoins  promptness,  it 
is  true,  and  notifies  him  that  his  remittance  must  be  in 
promptly  on  or  before  December  31st.  But  he  was  known 
to  reside  at  Knoxville,  Tennessee;  the  mode  of  remittance 
was  prescribed,  and  the  only  promptness  he  could  use,  or  have 
been  expected  to  use,  was  in  procuring  and  placing  in  the 
mail  the  proper  P.  O.  order  or  draft.  It  was,  in  the  nature 
of  things,  impossible  that  he  could  use  any  other  promptness. 
Appellant  confidently  relied  upon  the  expedition  and  efficacy 
of  this  mode  of  remitting,  and,  by  prescribing  it  to  the 
assured,  gave  him  to  understand  that  it  would  be  entirely 
satisfactory.  If  it  was  not  intended  that,  by  observing 
promptly  the  directions  given,  the  company  would  be  satisfied, 
why  were  directions  given  at  all  in  regard  to  remitting? 
As  before  observed,  if  none  had  been  given,  the  duty  would 
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have  rested  upon  the  assured  to  make  the  payment,  at  all 
events,  within  the  prescribed  time.  Is  it  reasonable,  that  a 
party  shall  be  directed  to  send  money  by  a  particular  mode, 
and  then  be  declared  in  the  wrong  because  the  mode  was  not 
so  expeditious  as  was  contemplated?  Of  what  fault  was  the 
assured  guilty?  Not  in  failing  to  obey  directions,  for  those 
he  has  literally  fulfilled,  but  merely  in  not  knowing  that,  in 
that  instance,  to  follow  appellant's  directions  would  not  enable 
it  to  receive  his  assessment  on  the  day  it  was  due.  When  he 
had  complied  with  the  directions  to  remit  the  money,  he  had 
a  right  to  suppose  it  would  be  received  within  the  ordinary 
time  of  transmitting  letters  from  the  one  point  to  the  other, 
and  that  his  assessment  was  paid:  and  he  could  not  be  ex- 
pected to  know  to  the  contrary  until  notified  by  appellant,  or 
until  the  lapse  of  a  reasonable  time  to  receive  a  notice  from 
appellant,  without  a  recognition  of  the  receipt  of  his  assess- 
ment. Then,  in  our  opinion,  but  not  till  then,  could  he  be 
expected  to  act,  and  take  prompt  steps  to  correct  the  failure 
in  transmitting  his  assessment. 

Our  conclusion,  therefore,  is,  that  appellant  waived  the 
right  to  declare  the  policy  forfeited  by  reason  of  non-payment 
of  the  assessment  at  the  time  provided  by  the  policy,  its- 
direction  in  remitting  the  assessment  being  observed,  and  the 
delay  in  the  transmission  being  without  the  knowledge  of  the 
assured,  and  not  attributable  to  his  negligence. 

With  regard  to  the  question  of  the  sufficiency  of  the  evi- 
dence to  establish  that  the  assured  complied  with  the  direc- 
tions of  appellant,  we  deem  it  only  necessary  to  say  that  the 
t  preponderance,  in  our  opinion,  is  that  way.  It  is  true  it  is 
not  positively  proved  that  the  assured  deposited  a  letter  to 
appellant's  address,  inclosing  the  order,  in  the  postoffice  at 
Knoxville,  but  the  reasonable  inference  is  to  that  effect.  It 
is  positively  proved  that,  immediately  upon  his  receipt  of 
appellant's  letter  notifying  him  of  the  assessment,  and  before 
the  departure  of  the  next  mail,  he  started  to  the  postoflfice  to 

Lbuy  the  order  to  send  to  appellant;  that  he  did  buy  it,  and 
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inclosed  it  in  an  envelope;  that  he  then  started  with  the  let- 
ter to  the  proper  place  to  deposit  it  in  the  postoffice,  and 
afterwards  returned  without  the  letter  ;  that  a  letter  was  sent 
at  the  same  time,  from  that  office,  to  the  postmaster  at  Chi- 
cago, on  whose  office  the  order  was  drawn,  notifying  him.  of 
the  fact,  and  that  the  order  was  payable  to  appellant.  Where 
the  party,  by  whom  the  letter  is  sent,  dies  before  proof  of  the 
fact  of  sending  is  made,  it  is  difficult,  and,  in  many  instances, 
impossible,  to  make  more  direct  and  satisfactory  proof  than 
this.  The  smallness  of  the  amount  of  the  order,  when  com- 
pared with  the  importance  of  the  interest  to  be  protected, 
negatives  the  idea  of  a  motive  to  act  insincerely  in  the  mat- 
ter. Besides,  the  order  could  be  only  paid  to  the  party  des- 
ignated in  the  letter  of  advice  to  the  postmaster  at  Chicago, 
and  it  would  therefore  seem  almost  incredible  that  any  attempt 
would  be  made  to  make  any  other  use  of  the  order  than  that 
for  which  it  was  ostensibly  purchased. 

By  comparison,  we  regard  the  evidence,  that  the  order  was 
sent,  more  satisfactory  than  that  introduced  to  prove  that  it 
was  never  received  by  appellant.  The  witness  who  testified 
that  it  was  not  received,  on  his  direct  examination,  spoke 
with  great  positiveness,  but,  in  his  cross-examination,  he 
showed  that  he  was  testifying  rather  to  a  conclusion  than  to 
an  actual  knowledge  of  facts.  He  did  not  recollect  the 
names  from  whom  orders  were  received,  and  disclosed  no 
reason  why  the  assured's  name  would  have  been  remembered, 
had  the  order  been  received,  any  more  than  that  of  others 
sending  like  orders.  The  mode  of  doing  the  business  was, 
upon  the  receipt  of  letters  inclosing  orders,  for  him  to  take 
the  orders  out  of  the  letters,  when  he  announced  the  name 
and  amount,  and  another  clerk  entered  the  credit  to  the 
proper  name;  and  afterwards,  the  orders  were  again  called 
over,  giving  names  and  amounts,  to  see  that  no  mistake  had 
been  made.  Now,  although  this  tends  to  show  that  mistakes 
are  not  likely  to  be  made  in  entering  credits  for  the  orders, 
it   by  no  means  shows   that  they  are  impossible.     Mistakes 
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may  have  occurred  in  reading  the  names  and  amounts  of  the 
orders,  or  in  making  the  entries  in  the  books  ;  and  of  the 
latter,  the  witness  has  only  the  inferential  knowledge  derived 
from  the  way  the  entries  were  made.  Aside  from  what  the 
books  show,  he  has  no  recollection. 

What  has  been  said  in  regard  to  the  effect  of  the  language 
in  the  notice  of  the  assessment  directing  the  assured  to  remit 
by  P.  O.  money  order,  renders  it  unnecessary  to  consider  at 
length  the  questions  discussed  upon  the  giving  and  refusal 
of  instructions.  If  we  are  correct  in  our  construction  of  the 
notice,  the  instructions  asked  by  appellant  were  properly  re- 
fused, since  they  declare  the  law  to  be,  that  the  assured  was 
bound,  at  all  events,  to  actually  pay  the  assessment  by  the 
31st  of  December. 

The  instructions  given  at  the  instance  of  appellee,  to  which 
objection  is  urged,  are  not  free  from  criticism,  but  the  defects, 
considering  that,  in  our  opinion,  the  preponderance  of  the 
evidence  is  with  the  plaintiff,  are  not  sufficient  to  authorize  a 
reversal.  We  do  not  think  they  announce  any  principle  of 
the  law  incorrectly,  which,  if  correctly  announced,  would 
have  tended  to  induce  the  jury  to  return  a  verdict  otherwise 
than  as  they  did. 

Believing  there  is  no  substantial  error  in  the  record,  the 

judgment  will  be  affirmed. 

Judgment  affirmed. 


Chicago,  Danville  and  Vincennes  Railroad  Co. 

v. 
Francis  Coyer  et  al. 

1.  Municipal  corporations — donation  to  railroads.  Where  the  con. 
struction  of  a  railroad  on  a  certain  route  is  secured  by  a  pledge  made  at 
the  ballot  box  by  the  legal  voters  of  a  town,  to  deliver  to  the  railroad 
company  the  bonds  of  the  town  when  the  road  is  so  constructed,  the  bonds 
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should   be  delivered  unless  the  law  was  in  a  substantial  manner  disre- 
garded in  the  election. 

2.  Same — election  for  donation  to  railroads — signing  petition  therefor. 
It  is  not  necessary  that  the  persons  required  by  the  statute  to  sign  the 
petition  for  an  election  in  a  town,  on  the  question  of  a  donation  to  a  rail- 
road, should  do  so  in  person. 

3.  Each  petitioner  might  properly  subscribe  his  own  name,  or  he 
might  authorize  any  person  he  thought  proper  to  do  so  for  him;  and  a 
petition  signed  under  such  authority  would  be  a  compliance  with  the 
statute. 

4.  At  a  meeting  legally  attended  bjr  a  majority  of  the  legal  voters  of  a 
town,  the  question  of  calling  an  election  for  the  purpose  of  voting  on  the 
proposition  of  donating  the  bonds  of  the  town  to  a  railroad  compan}',  the 
names  of  freeholders  who  were  willing  to  sign  a  petition  for  such  an 
election  were  called  for  and  publicly  announced,  and  a  committee  ap- 
pointed to  prepare  the  petition.  The  committee  prepared  the  petition, 
and  signed  the  names  of  the  freeholders  whose  names  had  been  so  pub- 
licly announced  in  their  presence  and  hearing  in  said  meeting:  Held, 
that  such  freeholders  having  made  no  objection  when  their  names  were 
so  announced,  their  silence  must  be  construed  as  an  express  assent  that 
their  names  should  be  signed  to  the  petition  by  the  committee. 

5.  When  the  name  of  each  signer  to  the  petition  was  publicly  given 
to  the  committee,  in  the  presence  of  the  party,  by  the  meeting,  of  which 
he  was  a  part,  and  no  objection  made,  it  was  in  fact  a  direction  of  each 
of  the  signers  to  another  person  to  subscribe  his  name  to  the  petition. 

6.  Evidence — of  a  negative  character — whether  it  will  overcome  positive. 
The  positive  testimony  of  a  town  clerk,  that  he  posted  the  notices  of  an 
election,  required  by  law,  can  not  be  overcome  by  the  negative  testimony 
of  other  witnesses,  that  they  did  not  see  such  notices  in  the  places  where 
the  clerk  testified  he  had  posted  them. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;    the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  E.  Walker,  and  Mr.  I.  JjT.  Orr,  for  the  appellant. 

Mr.  T.  P.  Bonfield,  and  Mr.  Charles  R.  Starr,  for  the 
appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellees,  as  tax- 
payers of  the  town  of  St.  Ann,  in  Kankakee  county,  against 
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appellant,  to  enjoin  the  supervisor  and  town  clerk  of  the 
town  from  issuing  and  delivering  to  the  Chicago,  Danville 
and  Vincennes  Railroad  Company  $30,000  in  the  bonds  of 
the  township,  which  were  donated  to  the  company  by  a  vote 
of  the  people,  under  and  by  virtue  of  an  election  held  in  the 
town  on  the  5th  day  of  June,  1869. 

Upon  a  final  hearing  of  the  cause,  the  court  granted  the 
prayer  of  the  bill,  and  entered  a  decree  directing  that  the 
bonds  be  canceled*. 

Two  grounds  were  relied  upon  by  appellees  to  impeach 
the  validity  of  the  election  under  which  the  bonds  were 
issued  : 

First — That  the  petition  under  which  the  election  was 
called  and  held  was  not  signed  by  twelve  freeholders,  as  re- 
quired by  law. 

Second — That  the  notices  of  the  election  were  not  posted 
as  required  by  the  statute. 

It  appears  that  on  the  11th  day  of  June,  1867,  the  electors 
of  the  town  of  St.  Ann  had  voted  $15,000  to  the  railroad 
company,  but  by  the  terms  of  the  vote  the  road  was  to  be 
constructed  on  a  certain  route  through  the  township,  and  the 
passenger  station  was  to  be  located  at  a  designated  place. 
Subsequently,  the  voters  of  the  town  desired  a  change  in  the 
location  of  the  line  of  the  road  as  well  as  the  station.  A 
public  meeting  of  the  voters  was  therefore  held  on  the  24th 
day  of  May,  1869,  for  the  purpose  of  taking  such  action  as 
might  be  thought  best  to  secure  the  desired  result. 

At  this  meeting,  it  wTas  determined  to  submit  to  the  voters 
of  the  town  the  proposition  to  donate  to  the  railroad  company 
$30,000  in  the  bonds  of  the  town  in  lieu  of  the  amount  of 
$15,000  previously  voted,  on  condition  the  road  should  be 
constructed  on  a  given  route  through  the  town,  and  the  pas- 
.     senger  station  located  at  a  particular  place. 

At  this  public  meeting  a  committee  of  two  was  appointed 
to  draft  a  petition  for  an  election,  to  be   held  on  the  5th  dav 
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and  purports  to  be  signed  by  the  supervisor  of  the  town,  a 
justice  of  the  peace,  and  town  clerk,  and  fifteen  freeholders, 
upon  which  the  town  clerk  called  the  election. 

For  the  purpose  of  impeaching  the  petition,  appellees  called 
as  witnesses  seven  of  the  freeholders  whose  names  appear  to 
the  petition,  who  testified  they  did  not  sign  their  names  there- 
to, and  most  of  them  testify  that  they  did  not  authorize  th&ir 
names  to  be  signed.  But  the  testimony  clearly  shows,  that 
five  of  the  seven  were  in  the  public  meeting,  voted  in  favor 
of  calling  an  election,  and  subsequently,  at  the  election,  voted 
in  favor  of  the  proposition  submitted  ;  and  that,  when  a  com- 
mittee was  appointed  at  the  public  meeting,  it  was  announced 
that  names  of  freeholders  would  have  to  be  added  to  the 
petition,  and  the  names  of  those  who  were  willing  to  sign 
were  called  for;  that  the  names  which  were  signed  to  the 
petition  were  publicly  announced  and  taken  down  by  one  of 
the  members  of  the  committee;  that  the  committee  then  re- 
tired to  a  convenient  place,  drafted  the  petition,  and  added 
the  names  given  in  the  public  meeting  as  persons  willing  to 
sign  the  petition. 

It  was  not  necessary  that  the  persons  required  by  the  stat- 
ute to  sign  the  petition  before  the  election  should  be  called, 
should  do  so  in  person.  Each  petitioner  might  properly  sub- 
scribe his  own  name,  or  he  might  authorize  any  person  he 
thought  proper  to  do  the  act  for  him,  and  a  petition  signed 
under  such  authority  would  be  a  compliance  with  the  statute. 

The  meeting  at  which  this  petition  for  the  election  origi- 
nated was  largely  attended  by  the  voters  of  the  town,  a  large 
majority  of  whom  appear  to  have  favored  the  calling  of  the 
election.  The  object  of  the  meeting  had  been  discussed,  the 
purpose  of  the  election,  the  petition  for  which  was  then  about 
to  be  prepared,  was  fully  understood  and  well  comprehended. 
When  names  were  called  for  to  be  signed  to  the  petition,  none 
were  in  doubt  as  to  the  purpose  or  object  or  use  to  be  made 
of  the  names  given. 

When,  therefore,  the  names  were  publicly  announced  to  be 
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signed  to  the  petition  about  to  be  prepared,  and  taken  down 
by  the  secretary  in  the  presence  and  hearing-  of  the  persons 
themselves,  and  they  having  made  no  objection,  their  silence 
can  not  be  construed  otherwise  than  an  express  assent  that 
their  names  should  be  signed  to  the  petition  by  the  com- 
mittee. 

•  When  the  name  of  each  signer  to  the  petition  was  publicly 
given  to  the  committee  in  the  presence  of  the  party,  by  a 
meeting  of  which  he  was  a  part,  and  no  objection  made,  we 
are  aware  of  no  reason  that  can  be  urged  against  the  author- 
ity  of  the  committee  to  use  the  name  given — it  was,  in  fact, 
a  direction  of  each  of  the  signers  present  to  another  person 
to  subscribe  his  name  to  the  petition. 

As  to  five  of  the  seven  called  by  appellees  to  impeach  the 
petition,  as  they  favored  the  call  of  the  election,  united  in 
selecting  a  committee  to  draft  a  petition,  and  conferred  upon 
it  power  to  sign  the  names  of  freeholders  publicly  given,  and 
afterwards,  at  the  election,  voted  for  the  proposition,  they,  as 
well  as  appellees,  are  now  estopped  from  denying  that  the 
petition  was  properly  signed. 

In  regard  to  the  other  question,  that  a  sufficient  number 
of  notices  were  not  posted,  it  is  sufficient  to  say,  all  the  proof 
offered  by  appellees  was  of  a  negative  character,  while,  on  the 
other  hand,  the  town  clerk,  in  his  testimony,  states,  positively, 
that  he  posted  the  required  number  of  notices.  This  must 
be  regarded  as  conclusive  upon  the  point. 

The  fact  that  others  testified  they  did  not  see  notices  in 
certain  places  where  the  clerk  testified  he  posted  them,  is  not 
enough  to  overcome  his  testimony,  which  is  positive  that  the 
notices  were  posted. 

It  is  not  pretended  that  the  election  was  unfair  or  fraudu- 
lent, or  that  anything  occurred  to  prevent  a  full  and  free 
expression  of  the  voters  of  the  town  at  the  ballot  box,  neither 
is  it  pretended  that  the  railroad  has  not  been  constructed  in 
the  manner  required  by  the  vote  of  the  people  of  the  town 
before  the  bonds  should  issue. 
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By  means  of  the  pledge  made  by  the  tax-payers  at  the  bal- 
lot box,  that  the  railroad  company  should  receive  the  bonds 
of  the  town  if  it  would  construct  its  line  of  road  on  a  certain 
route,  the  tax-payers  of  the  town  have  secured  the  road  ;  it  is, 
therefore,  but  equitable  that  the  bonds  should  be  delivered  to 
the  company,  unless  the  law  was,  in  a  substantial  manner, 
disregarded  in  the  election,  which  the  record  before  us  does 
not  disclose. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Pratt  Roberts  et  al. 

V. 

Levi  Pierce,  Admr. 

1.  Witness — competency  of  party,  where  opposite  party  is  described  as 
administrator  in  the  pleadings.  The  fact  that  a  plaintiff  describes 
himself  as  an  administrator,  will  not  cut  off  the  defendant  from  being  a 
witness  where  it  appears  that  the  plaintiff  could  maintain  the  suit  in  his 
own  name,  and  that  it  was  unnecessary  for  him  to  describe  himself  as 
administrator. 

2.  Assignee  —  subject  to  what  defenses.  A  executed  a  mortgnge  to 
B  to  secure  the  payment  of  two  promissory  notes,  and  B  hypothecated 
one  of  the  notes  to  C,  who  recovered  a  judgment  on  it  against  A. 
The  other  note  was  hypothecated  by  B  to  a  bank,  to  secure  an  indebt- 
edness which  he  owed  the  bank.  C  assigned  his  judgment  to  D,  as 
administrator  of  F.  After  the  death  of  B,  his  administrator  paid  his 
indebtedness  to  the  bank,  and  took  an  assignment  of  the  note  which 
had  been  hypothecated  there,  to  himself,  but  for  the  benefit  of  the  estate. 
After  the  death  of  both  B  and  F,  under  an  order  of  the  county  court,  the 
administrator  of  B  assigned  the  note,  which  had  been  assigned  to  him 
by  the  bank,  to  D,  as  administrator  of  F,  for  the  benefit  of  the  estate. 
On  a  bill  filed  by  D,  as  administrator,  to  foreclose  the  mortgage,  it  was 
held,  that  he  was  not  an  innocent  holder  of  the  mortgage  indebtedness  for 
value  before  maturity,  so  as  to  preclude  defendant  from  making  the 
same  defense  that  he  could  have  made  had  the  suit  been  in  the  name  of 
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the  payee   of  the  notes  or  of  his  administrator;  held,  also,  that  A  was  a 
competent  witness  to  testify  in  his  own  behalf. 

3.  Mortgagor  and  mortgagee— rents  collected  by  the  latter.  On  a  bill 
to  foreclose  a  mortgage,  where  it  appears  that  the  consideration  for  the 
mortgage  debt  was  an  interest  in  a  block  of  buildings  purchased  by  the 
mortgagor  from  the  mortgagee,  and  that,  by  an  agreement  made  between 
them,  the  mortgagee  was  appointed  bjr  the  mortgagor  as  his  agent  to  col- 
lect  the  rents  and  apply  the  same  on  the  mortgage  debt,  and  the  mort- 
gagee did  enter  upon  the  agency  and  collect  rents,  the  amount  so  collected, 
should  be  applied  as  a  credit  upon  the  mortgage  debt. 

Writ  of  Error  lo  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Josiah  McRoberts,  Judge,  presiding. 

Mr.  R.  L.  Lyon,  for  the  plaintiffs  in  error. 

Mr.  Edwin  N.  Lewis,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  bill  was  to  foreclose  a  mortgage  made  by  defendant 
Smith  to  John  W.  Newport,  in  his  lifetime,  to  secure  two 
promissory  notes,  each  for  the  sum  of  $1000.  Newport,  it 
seems,  had  hypothecated  one  of  the  notes  before  maturity  to 
Gregory,  as  collateral  security  for  his  indebtedness  to  him. 
Gregory  obtained  a  judgment  at  law  on  the  note,  and  after- 
wards Smith  paid  him  $700  on  it,  and  some  arrangement  was 
then  made  by  which  Gregory  made  no  further  effort  to  col- 
lect the  balance  due  on  the  judgment  from  Smith.  This 
judgment  was  subsequently  assigned  to  complainant,  as  ad- 
ministrator of  the  estate  of  George  Lelleck. 

The  other  note  was  hypothecated  by  Newport  to  the  bank, 
as  security  for  his  indebtedness  to  it.  After  the  death  of 
Newport,  Lott,  his  administrator,  paid  the  bank  its  claim 
against  the  estate,  and  took  an  assignment  of  the  note  to 
himself,  but  for  the  benefit  of  the  estate. 

George  Lelleck,  in  his  lifetime,  made  some  claim  to  these 
notes,  or  the.  proceeds   in   the   hands  of  Newport,  but   never 
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took  any  steps  to  assert  it,  whatever  it  may  have  been.  After 
the  death  of  both  Lelleck  and  Newport,  such  proceedings 
were  had  in  the  county  court,  that  an  order  was  made  direct- 
ing Lott,  administrator  of  Newport,  to  assign  the  note  and 
mortgage  in  his  hands  to  complainant,  as  administrator,  for 
the  benefit  of  the  estate,  which  was  accordingly  done.  Having 
obtained  an  assignment  to  himself  of  the  note  and  mortgage 
from  Lott,  and  also  of  the  judgment  on  the  other  note  in 
favor  of  Gregory,  complainant  filed  this  bill  to  foreclose  the 
mortgage.  The  answer  discloses  that  the  consideration  of 
the  notes  was  an  interest  in  a  block  of  buildings  purchased 
by  Smith  of  Newport,  and  that  an  agreement  was  entered 
into  between  them,  by  which  Smith  constituted  Newport  his 
agent  to  collect  the  rents  of  the  building  and  apply  them  on 
his  indebtedness.  It  is  proven,  Newport  did  enter  upon  the 
agency,  and  did  collect  rents  that  ought  to  go  as  a  credit 
upon  these  notes. 

Without  reference  to  what  may  have  been  the  equities 
between  Newport  and  Lelleck,  it  is  very  clear,  so  far  as 
Smith  and  parties  holding  under  him  are  concerned,  that 
whatever  **ents  Newport  may  have  collected  from  the  mort- 
gaged premises  should  be  applied  as  a  credit  on  the  mortgage 
indebtedness.  That  was  the  contract,  and  there  is  no  reason 
why  it  should  not  be  carried  out.  Complainant  here  is  in 
no  sense  an  innocent  holder  of  the  mortgage  indebtedness 
for  value  before  maturity,  so  as  to  cutoff  the  defense.  The 
same  defense  can  be  made  to  the  foreclosure  of  the  mortgage 
in  the  name  of  complainant,  as  could  have  been  made  had 
the  suit  been  in  the    name  of  Newport  or  his  administrator. 

There  is  much  confusion  in  this  record,  but  as  we  under- 
stand it.  the  court,  in  fixing  the  amount  of  the  decree,  re- 
jected all  the  items  in  defendants'  account,  except  such  as 
were  admitted  to  be  correct.  This,  it  seems,  was  done  on 
the  theory  Smith  was  not  a  competent  witness  in  his  own 
behalf. 
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By  the  first  section  of  the  act  of  1867,  he  was  a  competent 
witness,  and  unless  he  is  prohibited  from  testifying  for  him- 
self by  some  of  the  exceptions  to  that  section,  his  testimony 
ought  to  have  been  received  and  considered.  The  argument 
is,  he  was  not  a  competent  witness  under  the  second  section 
of  the  act,  because  the  adverse  party  in  this  case  sues  as  ad- 
ministrator. That  section  of  the  statute  can  have  no  appli- 
cation to  this  case.  Strictly  speaking,  complainant  does  not 
sue  in  this  case  as  administrator.  The  assignment  of  the 
mortgage  and  the  indebtedness  secured  by  it  was  made  to 
him,  and  not  to  his  intestate.  It  was  taken  by  him  on  the 
indebtedness  of  the  estate  of  Newport  to  the  estate  of  Lel- 
leck.  No  assignment  was  ever  made  to  Lelleck  in  his  life- 
time. 

The  fallacy  of  the  construction  insisted  upon  maybe  made 
apparent  by  illustration.  Had  complainant  purchased  of  a 
party,  acting  on  his  own  behalf,  a  claim  on  defendant,  for  the 
benefit  of  the  estate,  in  payment  of  a  claim  due  the  estate,  it 
would  hardly  be  insisted  that,  because  he  should  sue  on  it  in  his 
own  name,  describing  himself  as  administrator,  that  fact 
would  debar  defendant  the  privilege  of  being  a  witness  in 
his  own  interest.  Certainly,  that  construction  could  not  be 
maintained,  and  yet  that  is  the  exact  case  at  bar.  As  we 
have  seen,  the  indebtedness  was  assigned  directly  to  com- 
plainant. He  could  foreclose  the  mortgage  in  his  own  name, 
for  the  legal  title  to  the  indebtedness  secured  was  in  hirn. 

It  was  not  necessary  he  should  describe  himself  as  admin- 
istrator in  bringing  the  suit.  The  fact  he  has  so  described 
himself,  does  not  cut  off  defendant  from  being  a  witness,  nor 
is  his  competency  at  all  affected  by  any  fair  construction  that 
can  be  given  to  the  second  section  of  the  act  of  1867. 

The    decree    will    be    reversed,   and    cause   remanded   for 

further  proceedings. 

Decree  reversed. 
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Heistry  Mullee  et  al. 

v. 

John:  B.  Inderreiden  et  al. 

1.  Homestead — when  and  how  subjected  to  execution.  Where  the  title 
to  a  homestead  worth  more  than  $1000  is  taken  in  the  name  of  the  wife, 
for  the  purpose  of  placing  it  beyond  the  reach  of  the  existing  creditors 
of  the  husband,  and  is  paid  for  with  the  money  of  the  husband,  it  is  not 
error  for  a  court  of  equit)%  upon  a  bill  filed  by  such  creditors  after  they 
have  obtained  judgment  and  execution  against  such  husband,  to  decree 
that  such  homestead,  in  respect  to  such  judgment,  is  the  property  of  the 
husband,  and  that  the  sheriff  holding  such  execution  shall  proceed  with 
the  same,  as  prescribed  b\r  the  statute  in  cases  of  execution  levies  upon 
homesteads,  and  that,  in  case  of  a  sale  of  said  premises  under  said  execu- 
tion, the  purchaser  at  such  sale  shall  acquire  the  legal  title  thereto  as 
against  said  husband  and  wife,  and  those  claiming  under  them,  subject 
only  to  the  redemption  allowed  by  law. 

2.  Whether  such  homestead  is  susceptible  of  division,  is  a  fact  not  to 
be  ascertained  by  the  court,  but  by  the  commissioners  to  be  appointed 
by  the  sheriff  in  pursuance  of  the  statute. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Knowlton  &  Humphreville,  for  the  plaintiffs  in 
error. 

Messrs.  Abbott  &  Oliver,  for  the  defendants  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Superior  Court  of  Cook 
county,  exhibited  by  John  B.  and  August  Inderreiden,  com- 
plainants, against  Henry  Muller  and  Caroline  Muller,  re- 
spondents, which  resulted  in  a  decree  for  complainants.  To 
reverse  this  decree,  the  record  is  brought  here  by  writ  of 
error. 

The  allegations  of  the  bill  were,  in  substance,  that  com- 
plainants, at  the  December  term,  1873,  of  the  Superior  Court 
of  Cook  county,  had  recovered  a  judgment,  on  the  common 
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law  side  of  that  court,  against  the  respondent  Henry  Muller, 
for  five  hundred  and  forty  dollars  and  seventy  cents  damages, 
together  with  the  costs,  whicli  was  wholly  unsatisfied  ;  that 
execution  duly  issued  on  the  judgment,  and  the  amount 
thereof  demanded  by  the  sheriff,  of  the  respondent,  which  he 
refused  to  pay,  or  to  turn  out  property,  saving  he  had  none  to 
turn  out;  and  that  the  officer  had  been  unable  to  find  property, 
except  lot  30,  in  block  3,  in  Brikerdike's  addition  to  Chicago, 
together  with  the  buildings  thereon,  which,  by  direction  of 
plaintiffs'  attorney,  he  had  levied  on.  It  is  then  alleged  that 
the  fi.fa.,  with  the  levy  indorsed  thereon,  was  still  in  the 
hands  of  the  sheriff,  but  that  he  could  not  sell  the  property, 
so  as  to  give  an  available  title  to  the  purchaser,  for  the  rea- 
son that  the  title  thereto  stood  in  the  name  of  defendant's 
wife,  Caroline  Muller,  she  claiming  the  same  as  her  sole  and 
separate  property,  but  alleging  that  the  same  was  not  paid 
for  with  her  property  or  money,  but  with  the  property  of  her 
husband,  when  he  was  considerably  in  debt,  and,  among 
others,  to  the  complainants,  on  a  demand  for  which  their 
judgment  was  detained,  and  that  the  conveyance  to  the  wife 
was  a  fraud  upon  complainants,  and  made  to  the  wife  with 
the  intention  and  for  the  purpose  of  placing  the  same  beyond 
the  reach  of  said  defendants,  Henry  Muller's  creditors,  aver- 
ring that  the  lot  and  buildings  were,  in  fact,  the  property  of 
Henry  Muller,  and.  in  equity,  subject  to  the  payment  of  com- 
plainants' judgment. 

Complainants,  among  other  things,  pray  that  the  house 
and  lot  be  decreed  to  be  the  property  of  Henry  Muller,  and 
that  it  be  subject  to  complainants'  execution. 

The  defendants  were  duly  served  with  summons,  and  made 
default,  whereupon  the  bill  was  taken  for  confessed,  and, 
upon  evidence  taken  in  open  court,  the  court  found  the  lot 
and  buildings  were  occupied  by  the  defendants  as  a  home- 
stead, and  that  they  have  a  homestead  right  therein  amount- 
ing to  one  thousand  dollars,  and  that  the  premises  are  worth 
more  than  the  homestead  interest;  further  decreeing  that  the 
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premises,  in  respect  to  complainants'  judgment,  are  the  prop- 
erty of  Henry  Muller,  and  the  same  subject  to  be  sold  to 
satisfy  the  same,  with  the  interest  and  costs. 

"And  it  was  further  ordered  and  decreed  that  said  sheriff 
proceed  with  said  execution  as  prescribed  by  the  statute  in 
cases  of  execution  levies  upon  homesteads,  and  that  he  en- 
deavor to  make  from  said  premises  the  amount  of  said  judg- 
ment, interest  and  costs,  and,  in  case  of  a  sale  of  said  premises, 
or  any  part  thereof,  under  said  execution,  that  the  purchasers 
thereof  at  such  sale  shall  acquire  the  legal  title  thereto  as 
against  said  Henry  Muller  and  said  Caroline  Muller,  and 
those  claiming  title  as  derived  through  them,  or  either  of 
them,  since  the  filing  of  the  bill  of  complaint  in  this  cause, 
subject  only  to  the  redemption  allowed  by  law." 

The  assignment  of  error  questions  the  correctness  of  this 
decree. 

By  section  10  of  chapter  52,  title,  "  Exemptions,"  R.  S. 
1874,  p.  498,  it  is  provided,  if  the  premises  claimed  as  exempt 
are  worth  more  than  one  thousand  dollars,  the  officer  having 
the  fi.  fa.  shall  summon  three  householders  as  commissioners, 
who,  upon  oath,  shall  appraise  the  premises,  and  if,  in  their 
opinion,  the  property  may  be  divided  without  injury  to  the 
interests  of  the  parties,  they  shall  set  off  so  much  of  the 
premises,  including  the  dwelling  house,  as,  in  their  opinion, 
shall  be  worth  one  thousand  dollars,  and  the  residue  may  be 
sold  by  the  officer. 

By  section  11,  if,  in  the  opinion  of  the  commissioners,  the 
value  exceeds  one  thousand  dollars,  and  the  premises  can  not 
be  divided,  they  shall  make  and  sign  an  appraisal  of  the  value, 
and  deliver  it  to  the  officer,  and  the  officer  shall  deliver  a  copy 
thereof  to  the  debtor,  etc.,  with  a  notice  thereto  attached  that, 
unless  the  execution  debtor  shall  pay  to  the  officer  the  excess 
over  one  thousand  dollars,  on  the  amount  due  on  the  execu- 
tion, within  sixty  days  thereafter,  the  premises  will  be  sold. 

The  court,  by  the  decree,  found  there  was  a  homestead 
right   in    these   premises,  and  whether  they  were  or  were  not 
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susceptible  of  division,  was  a  fact  the  statute  requires  should 
be  ascertained,  not  by  the  court,  but  by  the  commissioners  to 
be  appointed  by  the  sheriff  in  pursuance  of  the  statute;  and 
when  the  court  ordered  and  decreed,  on  finding  a  homestead 
right  existed,  that  the  sheriff  proceed  with  the  execution  as 
prescribed  by  the  statute  in  case  of  execution  levies  upon 
homesteads,  the  statute  was  fully  complied  with,  and  there  is 
no  error  in  the  decree. 
The  decree  is  affirmed. 

Decree  affirmed. 


Levi  C.  Maksh 

V. 

William  Green. 

1.  Parties  in  chancery — bill  to  appoint  trustee  to  sell.  Where  a  trus- 
tee in  a  deed  of  trust  dies  before  default  in  payment  of  the  money  thereby 
secured,  and  the  grantor  has  conveyed  his  equity  of  redemption,  by  deed, 
to  another,  who  agrees  to  assume  the  debt,  such  grantor  is  not  a  necessary 
party  to  a  bill  in  equity  to  have  a  trustee  appointed  to  sell  after  default 
is  made. 

2.  Same — bill  to  foreclose  trust  deed.  But  on  a  bill  to  foreclose  a  trust 
deed,  the  grantor  in  such  deed  is  not  only  a  proper  but  an  indispensable 
party,  notwithstanding  he  may  have  conveyed  his  equity  of  redemption. 

3.  Chancery  practice — right  of  party  to  intervene.  In  equity,  by  the 
modern  practice,  any  person  feeling  he  has  an  interest  in  the  litigation, 
may  apply  to  the  court,  and  be  permitted  to  intervene  and  become  a  party, 
and  have  his  rights  passed  upon  on  the  hearing,  by  making  a  proper 
showing.  If  he  has  no  substantial  rights  involved,  he  will  not  be  allowed 
to  intervene. 

4.  Amendment — in  chancery,  to  make  new  parties.  A  party  complain- 
ant will  be  permitted,  at  any  stage  of  the  case  before  decree,  to  amend  his 
bill,  to  make  formal  parties,  and  have  them  enter  their  appearance. 

5.  Disclaimer — effect  of.  Where  a  person,  not  made  a  party  to  a  bill, 
on  the  hearing  enters  his  appearance  and  disclaims  all  interest  in  the 
subject  matter,  he  will  be  bound  by  it,  and  this  will  cure  the  error,  if  any, 
in  not  making  him  a  formal  party  in  the  bill. 

25— 79th  III. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Messrs.  Blades,  Kay  &  Evans,  for  the  appellant. 
Messrs.  Doyle  &  King,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  filed  a  bill  in  the  court  below,  to  have  a  trustee 
appointed  to  execute  a  trust  created  by  Robert  Doyle  and 
Frances  M.  Doyle,  his  wife,  by  deed,  in  favor  of  Helen  T. 
Green,  to  secure  the  payment  of  a  sum  of  money  he  owed 
to  her.  By  the  trust  deed  he  conveyed  a  block  of  ground 
in  AYatseka  to  one  King,  with  power  to  sell  the  same,  should 
he  make  default  in  payment  of  the  money.  Subsequently, 
Doyle  and  wife  made  a  conveyance  to  Levi  C.  Marsh,  the 
defendant  below,  by  warranty  deed,  for  the  same  block  of 
land,  and  the  latter  assumed  the  payment  of  the  money  owing 
to  Helen  T.  Green,  which  was  secured  by  the  trust  deed. 
King,  the  trustee,  died  before  default  was  made  in  the  pay- 
ment of  the  money,  and  hence  this  bill,  asking  for  the  appoint- 
ment of  a  suitable  person  to  execute  the  trust  and  make  sale 
of  the  land,  to  raise  the  money,  as  a  default  had  occurred  in 
its  payment. 

The  bill  only  made  the  grantee  of  Doyle  and  wife  a  defend- 
ant, and  only  prayed  process  against  him.  It  was  objected 
on  the  hearing,  that  Doyle  and  his  wife  were  necessary  par- 
ties. To  remove  the  objection,  complainant  procured  Dovle 
and  wife  to  enter  their  appearance,  which  they  did,  and  waived 
the  service  of  process,  and  agreed  to  abide  by  any  decree  the 
court  might  render  in  the  case.  Appellant  moved  to  strike 
their  appearance  from  the  files,  but  the  court  overruled  the 
motion,  and  rendered  a  decree,  on  the  hearing,  appointing  a 
trustee  to  carry  out  and  execute  the  trust  as  declared  by  th 
deed  ;  and  from  that  decree  defendant  appeals  to  this  court, 
and  asks  a  reversal  because  Doyle  and  wife  were  not  made 
parties  defendant  by  the  bill. 
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We  have  been  referred  to  no  authority  which  holds  that  a 
party  who  has  sold  all  his  interest  in  an  equity  of  redemp- 
tion, should  be  made  a  party  to  a  suit  to  appoint  a  trustee  to 
sell  such  equity  of  redemption,  nor  do  we  see  why  he  should. 
He  has  no  farther  interest  in  the  subject  matter  of  the  suit. 
In  the  case  of  Curtiss  v.  Brown,  29  111.  201,  it  was  held,  that 
such  a  grantor  was  not  a  necessary  party.  That  case  is  con- 
clusive of  this  question.  But  if  it  could  be  held  that  Doyle 
and  wife  were  indispensable  parties,  they  became  such  by 
entering  their  appearance.  As  we  understand  the  modern 
practice,  any  person  feeling  that  he  has  an  interest  in  the  liti- 
gation may  apply  to  the  court,  and  be  permitted  to  intervene 
and  become  a  party,  and  have  his  rights  passed  upon  on  the 
hearing;  and  the  court  will  permit  him  to  become  such  party 
on  a  proper  showing.  He  would,  of  course^  not  be  permitted 
to  intermeddle  when  he  had  no  substantial  interest  in  the 
subject  matter  of  the  suit.  Again,  as  we  understand  the 
practice,  and  it  has  never  been  questioned,  so  far  as  our  knowl- 
edge extends,  a  party  complainant  will  be  permitted,  at  any 
stage  of  the  case  before  decree,  to  amend  his  bill  to  make 
formal  parties,  and  have  them  enter  their  appearance. 

So  far  as  this  record  shows,  it  could  not  be  contended  that 
Doyle  and  wife  had  any  substantial  interest  in  the  litigation, 
and  they  disclaim  all  interest;  and  there  can  be  no  question 
that  they  are  bound  by  their  disclaimer,  thus  deliberately 
made.  It  must  be  because  appellant  supposes  they  had  some 
substantial  interest  in  the  case,  that  he  contends  they  are' 
necessary  parties,  and  if  his  conjecture  is  correct,  then  they 
had  a  right  to  enter  their  appearance  and  have  that  right 
adjudicated — and  this  has  been  done.  If  they  had  no  inter- 
est, as  they  say,  then  they  were  unnecessary  parties,  and  what 
was  done  by  them  can  not  affect  the  rights  of  any  one. 

Had  this  been  a  bill  to  foreclose  the  trust,  and  for  a  sale, 
and  for  a  decree  over  against  Doyle,  then  he  would  have 
been  a  proper,  and,  in  fact,  an  indispensable  party,  as  no 
decree    can    be    rendered    against    a    person    not   a  party  to* 
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the  suit.  But  this  was  only  to  appoint  a  trustee  to  sell  the 
land,  and  lie  had  parted  with  all  interest  in  it,  and  the  title 
could  not  be  restored  to  him  except  by  a  conveyance,  and 
appellant  was  bound  to  him  to  pay  the  debt  which  was  a  lien 
on  the  property,  and  hence  it  in  nowise  concerned  him  who 
became  the  trustee. 

AYe  perceive  no  error  in  the  record,  and  the  decree  must  be 
affirmed. 

Decide  affirmed. 


Olivee  W.  McKeistzie 

V. 

Joseph  M.  Remington. 

1.  New  trial — newly  discovered  evidence.  Where  newly  discovered 
evidence  is  merely  cumulative,  and  not  of  a  conclusive  character,  it  is  not 
a  sufficient  ground  for  granting  a  new  trial. 

2.  Instructions — clerical  mistake  in.  Where  the  word  plaintiff  is 
used  in  an  instruction  instead  of  the  word  defendant,  and  the  mistake  is 
so  palpable  as  to  correct  itself  on  a  reading,  it  will  be  no  ground  for  a 
reversal. 

3.  Same — marking  as  given.  A  judgment  will  not  be  reversed  because 
instructions  are  not  marked  "given,"  when  the  record  shows  that  they 
were  in  fact  given. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Edwin  S.  L eland,  Judge,  presiding. 

Mr.  G.  W.  Stipp,  and  Mr.  J.  J.  Hereon,  for  the  appellant. 

Mr.  J.  I.  TayloPw,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  the  appellee,  in 
the  court  below,  against  the  appellant,  to  recover  for  dam- 
age done  by  appellant's  cattle   to   appellee's  crops,  the  trial 
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resulting   in   a   verdict  and  judgment  for  $116,  against  the 
appellant. 

It  is  insisted  that  the  verdict  was  against  the  evidence. 
There  was  evidence  to  the  effect  that  appellee  had  20  acres 
of  corn,  16  acres  of  oats,  and  3  acres  of  Hungarian  grass,  in 
the  same  field  ;  that  at  seven  different  times,  between  July  3 
and  August  21,  a  large  number  of  appellant's  cattle  and 
horses  were  found  feeding  upon  these  crops;  at  the  last  time 
75  head  of  cattle  and  8  head  of  horses,  and  nearly  as  large  a 
number  at  two  or  three  of  the  other  times  ;  that  the  crops 
were  thereby  very  much  injured,  the  details  thereof  being 
given  in  full.  The  evidence  in  regard  to  the  extent  of  the 
damage  was  conflicting.  We  can  not  say  that  there  was  not 
evidence  to  sustain  the  finding  of  the  jury  as  to  the  amount 
of  the  damage. 

Appellant  claims  there  was  a  settlement  of  the  damages 
by  arbitration.  Two  persons,  Arkley  and  Hixon,  were  called 
by  the  parties  to  settle  the  damage  done  by  appellant's  cattle 
on  the  one  occasion  of  the  18th  of  August,  and  they  assessed 
the  damages  done  on  that  occasion  at  $23.40,  and  the  previous 
damage,  as  is  urged  by  appellant,  at  $5. 

The  evidence  is  conflicting  as  to  whether  any  previous 
damage  was  submitted  to  be  arbitrated.  Appellee  and  his 
son  testify  that  there  was  a  revocation  by  appellee  of  the 
authority  of  the  arbitrators  to  make  an  award  in  regard  to 
any  previous  damage.  The  circumstances  are  corroborative 
of  their  testimony. 

The  jury  might,  not  unwarrantably,  find  from  the  evi- 
dence that  there  never  was  a  valid  arbitration  between  the 
parties  in  respect  of  any  damages  antecedent  to  the  18th  of 
August.  The  cattle  had  been  in  upon  the  crops  five  times 
previously,  according  to  the  evidence. 

There  was  a  conflict  of  testimony  as  to  the  date  of  this 
arbitration.  Appellee  testified  that  it  was  on  the  18th  of 
August,  which  would  leave  one  of  the  trespasses,  that  com- 
mitted on  the  21st  of  August,  not  covered  bv  the  arbitration. 
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Appellant  testified  that  the  arbitration  occurred  after  the 
21st  of  August,  after  the  last  trespass  was  committed.  Ap- 
pellant entered  a  motion  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence  that  the  arbitration  was  had  after 
the  21st  of  August,  and  assigns  for  error  the  overruling  of 
this  motion.  The  newly  discovered  evidence  was  merely 
cumulative  and  not  conclusive,  and  not  sufficient  ground  for 
granting  a  new  trial,  as  this  court  has  in  such  cases  often 
held.  And  if  the  matter  submitted  to  arbitration  embraced 
but  the  one  trespass,  that  of  August  18,  it  would  not  be  im- 
portant whether  the  time  of  the  arbitration  was  before  or 
after  that  of  the  commission  of  the  last  trespass. 

Objection  is  taken  to  some  of  the  instructions  given  for 
the  plaintiff,  wherein  the  word  plaintiff  occurs  instead  of  de- 
fendant, so  as  to  make  them  read,  literally,  that  if  the  cattle 
and  horses  of  the  plaintiff  committed  the  trespass  complained 
of,  the  jury  should  find  for  the  plaintiff. 

The  mistake  is  so  palpable  that  it  corrects  itself  upon  the 
reading,  and  it  can  not  be  supposed  that  it  could  have  misled 
the  jury. 

It  is  assigned  for  error  that  the  3d  and  5th  instructions 
asked  by  the  defendant  were  not  marked  "iguKeafe"  as  re- 
quired by  the  statute. 

It  is  recited  in  the  bill  of  exceptions  that  "the  court  then 
and  there  instructed  the  jury  in  behalf  of  the  defendant  as 
follows,  to-wit  :"  and  then  follow  five  instructions,  among 
which  are  the  said  3d  and  5th  instructions. 

In  Cook  v.  Hunt,  24  111.  550,  it  was  held  that  a  judgment 
should  not  be  reversed  simply  because  the  instructions  were 
not  marked  "given,"  if  the  record  shows  what  was  done  with 
them. 

Finding  no  material  error  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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Geoege  A.  Moore 

v. 

John  Mauck. 

1.  Attachment — defective  affidavit,  when  amendable,  not  void  but  void- 
able. When  the  statute  has  provided  that  affidavits  in  attachment  pro- 
ceedings may  be  amended,  although  informal  and  not  in  conformity  with 
its  requirements,  a  sufficient  amount  of  vitality  is  thereby  imparted  to 
such  instruments  as  to  render  them  voidable  only,  and  not  absolutely 
void. 

2.  An  affidavit  for  a  writ  of  attachment  before  a  justice  of  the  peace, 
which  does  not  state  on  what  account  the  indebtedness  was  incurred,  or 
that  affiant  believes  he  is  entitled  to  recover  the  amount  claimed  to  be 
due,  after  allowing  all  just  credits  and  set-offs,  or  the  residence  of  the 
debtor,  or  that,  upon  diligent  inquiiy,  affiant  can  not  ascertain  his  place 
of  residence,  but  which  contains  all  the  other  requisites  under  the  statute, 
is  defective  but  not  void,  and  can  only  be  attacked  in  a  direct  proceeding, 
and  is  sufficient  to  protect  those  acting  under  it. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

Mr.  Benjamin  C.  Taliaferro,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

The  declaration  has  two  counts  :  in  the  first,  the  charge  is 
that  defendant  wrongfully  took,  etc.,  the  goods  and  chattels 
of  the  plaintiff;  the  second  is  for  wrongfully  and  forcibly 
taking  possession  of  certain  premises  occupied  by  the  plaintiff 
and  his  family. 

The  defendant  pleaded  not  guilty,  and  gave  notice  that  he 
would  prove  and  rely  for  his  defense  upon  the  following 
special  matters  : 

Ft  s< — That  in  the  month  of  February,  1873,  defendant 
insti     t<m]    iwo    suits  of  attachment   against  plaintiff,  before 
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Henry  Hoag'land,  justice  ;  that  the  property  described  in  the 
declaration  was  levied  on  by  the  writs  of  attachment,  and  that 
judgment  was  rendered  upon  the  attachment  in  favor  of  the 
appellee,  and  property  ordered  to  be  sold. 

Secondly — That  Mary  A.  Moore,  who  was  the  wife  of  appel- 
lant, was  left  in  charge  of  appellant's  property,  as  his  agent; 
that  on  the  28th  day  of  February,  1873,  she  took  out  a  writ 
of  replevin  for  said  property  in  the  declaration  described,  and 
that  she  set  up  and  claimed  the  same  was  appellant's  property, 
and  exempt  from  levy  by  attachment.  She  also  set  up,  in 
said  suit,  that  the  writ  of  attachment  was  void,  and  that  issue 
was  tried  and  determined  against  the  appellant  on  that  trial. 

Thirdly — That  the  land  described  in  the  second  count  of 
the  declaration  belonged  to  appellee  ;  that  it  had  been  occu- 
pied by  appellant,  as  appellee's  tenant,  during  the  year  1872, 
ending  on  the  first  of  March,  1873  ;  that  appellant  and  his 
son  had  gone  to  the  State  of  California,  and  that  the  said  de- 
fendant caused  a  notice  to  be  left  at  the  house  on  the  premises, 
and  that,  upon  the  serving  of  the  said  notice,  appellant's  wife 
and  family  left  the  premises,  and  appellee  took  possession  and 
rented  it  to  another  person. 

Trial  was  had,  and  the  issues  submitted  to  a  jury,  who  re- 
turned a  verdict  for  the  defendant,  upon  which  the  court  gave 
judgment. 

It  is  agreed  by  both  parties,  that  the  goods  and  chattels  of 
the  plaintiff,  which  the  defendant  is  charged  with  taking, 
were  taken  by  virtue  of  two  writs  of  attachment,  issued  by  a 
justice  of  the  peace  at  the  suit  of  the  defendant  against  the 
plaintiff. 

The  first  objection  taken  by  the  plaintiff  to  the  proceedings 
in  attachment  is,  that  the  proceedings  were  void  because  of 
the  insufficiency  of  the  affidavits. 

The  affidavits  fail  to  observe  the  form  given  in  the  first 
section  of  the  act  relating  to  "Attachments  before  Justices." 
(2  Gross,  5,)  in  this  :  "Affiant  does  not  state  on  what  account 
the  indebtedness  was  incurred,  nor  that  he  believes  he  is  en- 
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titled  to  recover  the  amount  claimed  to  be  due,  after  allowing 
all  just  credits  and  set-offs,  nor  does  he  state  the  residence  of 
the  debtor,  if  known,  or  if  not,  that  the  affiant. has  made  dili- 
gent inquiry  and  can  not  ascertain  his  place  of  residence." 
The  affidavits,  however,  give  the  names  of  the  parties  to  the 
suits,  state  that  the  defendant  is  indebted  to  the  plaintiff 
therein,  naming,  with  precision,  the  amount  of  the  indebted- 
ness, and  alleges  that  the  defendant  has  departed  from  this 
State,  and  is  concealing  himself  so  that  process  can  not  be 
served  upon  him,  and  that  he  has,  within  two  years  last  past, 
fraudulently  disposed  of  his  property  and  effects,  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  his  creditors  in 
the  collection  of  their  debts. 

By  the  twenty-eighth  section  of  the  act  entitled  " Attach- 
ments in  Circuit  Courts,'7  in  force  July  1,  1872,  (2  Gross' 
Stat.  p.  11.)  which,  by  the  fifteenth  section  of  the  act  entitled 
"Attachments  before  Justices,"  in  force  July  1, 1872,  (2  Gross' 
Stat.  p.  11.)  also  applies  to  the  last  named  act,  it  is  provided  : 
"No  writ  of  attachment  shall  be  quashed,  nor  the  property 
taken  thereon  restored,  nor  any  garnishee  discharged,  nor  any 
bond  by  him  given  canceled,  nor  any  rule  entered  against 
the  sheriff  discharged,  on  account  of  any  insufficiency  of  the 
original  affidavit,  writ  of  attachment,  or  attachment  bond,  if 
the  plaintiff,  or  some  credible  person  for  him,  shall  cause  a 
legal  and  sufficient  affidavit  or  attachment  bond  to  be  filed, 
or  the  writ  to  be  amended,  in  such  time  and  manner  as  the 
court  shall  direct  ;  and  in  that  event  the  cause  shall  proceed 
as  if  such  proceedings  had  originally  been  sufficient." 

Under  a  statute,  not  more  liberal  in  respect  to  the  allowance 
of  amendments,  it  was  held,  in  Booth  et  al.  v.  Rees,  26  111.  48, 
that  an  affidavit  for  an  attachment  before  a  justice  of  the 
peace,  asserting,  "on  information  and  belief,"  that  defendant 
is  a  non-resident  of  the  State,  will  be  a  defense  for  those  act- 
ing under  it,  in  an  action  of  trespass — the  indebtedness  being 
positively  sworn  to.  And,  as  is  shown  by  the  opinion  of  the 
court,  it  was  upon  this  principle  :    "Where  the  statute  has 
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provided  that  affidavits  in  attachment  proceedings  might  be 
amended,  although  informal,  and  not  in  conformity  with  its 
requirements,  a  sufficient  amount  of  vitality  was  thereby  im- 
parted to  such  instruments  as  to  render  them  voidable  only, 
and  not  absolutely  void."  In  discussing  the  question,  the 
court  conceded  that  an  affidavit  might  be  so  defective  as 
to  be  insusceptible  of  amendment,  as,  where  the  names  of  the 
parties  are  omitted,  no  amount  of  indebtedness  is  stated  or 
no  ground  for  suing  out  the  attachment  is  alleged,  and 
added  :  "But  where  it  contains  the  names  of  the  parties,  the 
amount  of  the  indebtedness,  and  specifies  any  of  the  statutory 
grounds  for  issuing  the  writ,  however  defectively  stated,  or 
if  it  shall  contain  some  of  the  statutory  requirements  and 
omit  others,  it  may  be  amended."  That  these  affidavits  pos- 
sess such  requirements,  we  have  already  shown,  so  we  now 
say,  as  was  there  said  :  "Whilst  these  affidavits  were  defec- 
tive, they  were  not  void,  and  can  only  be  attacked  in  a  direct 
proceeding,  and  are  sufficient  to  protect  those  acting  under 
them." 

The  writs  of  attachment  were  not  personally  served.  They 
were  returned  on  the  26th  of  February,  A.  D.  1873,  when  the 
causes  were  continued  to  the  13th  day  of  March,  A.  D.  1873, 
and  notice  was  given  to  the  defendant  by  publication.  It  is 
insisted  the  publication  was  insufficient,  because  it  states  the 
continuance  was  to  the  tenth  instead  of  the  thirteenth  of 
March. 

We  have  carefully  examined  the  record,  and  are  of  opinion 
this  objection  is  made  under  a  misapprehension.  In  one  case, 
it  is  true,  it  appears  the  notice  copied  into  the  transcript  of 
the  record  as  it  was  first  written,  showed  the  continuance  was 
to  the  "tenth"  of  March  ;  but  the  syllable  "thir"  is  interlined 
immediately  before  the  word  "tenth,"  with  the  intention,  as 
we  suppose,  to  make  it  read  "thirteenth."  And  we  shall  so 
read  it,  notwithstanding  the  misspelling  of  the  word  and  the 
awkwardness  of  the  interlineation.     In  the   other  case,  the 
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word  '•'thirteenth"  is  plainly  written  in  the  copy  of  the  notice, 
as  the  day  to  which  the  cause  was  continued. 

This  renders  it  unnecessary  to  notice  the  other  objections 
urged  on  this  branch  of  the  case. 

With  regard  to  the  other  branch  of  the  case,  the  questions 
of  fact  whether  the  plaintiff's  term  expired  March  1,  1873, 
and  whether  the  defendant  used  violence  or  unauthorized 
means  to  eject  the  plaintiff's  family  from  the  premises,  were 
for  the  jury  ;  and,  as  we  understand  the  evidence,  there  is  no 
sufficient  ground  to  set  aside  their  finding.  We  deem  it  un- 
necessary, therefore,  to  discuss  the  evidence  at  length. 

The  instructions,  as  a  whole,  present  the  law  applicable, 
under  the  evidence,  correctly,  and  we  perceive  no  good  reason 
to  disturb  the  judgment.     It  is,  therefore,  affirmed. 

Judgment  affirmed. 


SoPHRONIA    M.    DaUGHERTY 

V. 

Alexander  L.  Monroe. 

1.  Trust  fund— whether  it  exists — set-off.  Where  a  party  purchased  a 
newspaper  and  printing  establishment,  and  gave  notes  therefor,  which  by 
the  terms  of  the  contract  were  to  be  placed  in  the  hands  of  a  third  party  to 
collect,  and  apply  the  same  to  the  payment  of  the  debts  of  such  printing 
establishment,  pro  rata,  the  notes  so  given  became  a  trust  fund  for  the 
payment  of  such  debts,  and  the  maker  thereof  could  not,  by  Ihe  purchase 
of  claims  against  such  printing  establishment,  or  otherwise,  prevent  the 
Creditors  from  sharing  pro  rata  in  that  fund. 

2.  But  a  note  given  by  the  same  party,  at  a  subsequent  rime,  for  the 
purchase  of  the  subscription  list  of  such  newspaper,  which  was  delivered 
to  the  payee,  and  no  agreement  made  as  to  what  purpose  said  note  or  the 
proceeds  thereof  were  to  be  applied,  will  not  become  a  trust  fund,  and 
there  is  no  reason  why  the  maker  thereof  may  not  purchase  outstanding 
notes  of  such  payee,  and  set  them  off  in  a  suit  brought  by  them  upon 
such  note. 
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Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  H.  W.  Taylor,  for  the  appellant. 
Mr.  N.  C.  Warner,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  rendered  in  the  circuit 
court  of  Winnebago  county,  enjoining  appellant  from  using 
certain  notes  held  by  her,  as  a  set-off  against  the  "Rockford 
Register  Co.,"  in  an  action  at  law  instituted  by  the  latter 
against  appellant,  to  enforce  the  collection  of  a  certain  note 
of  $900,  which  appellant  had  given  to  the  company. 

A  brief  statement  of  facts  is  necessary,  in  order  to  arrive 
at  a  correct  understanding  of  the  rights  of  the  parties. 

It  appears  from  the  record  that,  on  the  4th  day  of  Sep- 
tember. 1871,  Sophronia  M.  Daugherty,  appellant,  recovered 
a  judgment  for  a  large  sum  of  money  against  the  "  Rockford 
Register  Co.,"  and  that  on  the  same  day,  by  and  with  the 
consent  of  the  stockholders,  she  entered  into  a  contract  in 
writing  with  the  company,  by  which  she  purchased  the 
'•Rockford  Register"  newspaper  and  printing  establishment 
for  the  sum  of  $9000,  which  was  to  be  paid  in  the  following 
manner:  The  judgment  was  first  to  be  deducted  from  the 
amount  of  the  purchase,  and  the  balance  was  to  be  paid  in 
six  and  nine  months,  with  interest.  This  balance  amounted 
to  something  over  $8000,  for  which  appellant  gave  her  notes — 
when  paid,  to  be  disposed  of  according  to  a  provision  in  the 
agreement,  which  was  in  the  words  following:  "It  is  also 
understood  and  agreed  that  all  sums  to  be  paid  by  Mrs. 
Daugherty  are  to  be  used,  first,  in  the  payment  of  the  debts  of 
said  company,  which  are  to  be  paid  pro  rata,  and  if  any  sur- 
plus then  remains,  the  same  is  to  go  to  the  stockholders  or 
their  legal  or  equitable  assigns." 

These  notes  were  placed  in  the   hands  of  Robert  P.  Lane, 
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who  was  selected  by  the  parties  to  bold  tbe  papers,  collect 
tbe  money  and  apply  it  pro  rata  between  tbe  creditors. 

Subsequent  to  tbe  purchase  by  appellant,  and  on  tbe  10th 
day  of  November,  1871,  she  made  another  contract  with  the 
"Rockford  Register  Co.,"  by  which  she  purchased  the  debts 
due  the  company  on  the  subscription  list  of  the  "Rockford 
Register"  newspaper,  for  which  she  gave  $1025,  $125  of 
which  was  paid  in  rent  the  company  owed  her  after  she 
purchased  the  office,  and  for  the  balance  of  $900  she  gave  the 
company  her  note,  payable  one-half  in  twelve  and  the  other 
half  in  eighteen  months. 

At  the  time  of  the  sale  made  by  the  company  to  appellant, 
it  was  largely  indebted  to  various  persons.  Among  the  cred- 
itors appellee  held  a  note  for  $1000,  given  in  1869,  due  in 
three  years.  The  payment  of  this  note  was  guaranteed  by 
Albert  Fowler  and  E.  H.  Griggs,  who  were  officers  and  stock- 
holders in  the  company. 

Appellant  paid  to  Lane  the  two  notes  she  gave  under  the 
first  contract,  and  Lane  made  a  dividend  among  the  cred- 
itors, paying  seventy -three  cents  on  the  dollar  upon  all  the 
claims  within  his  knowledge. 

Before  the  dividend  was  declared,  appellant  purchased 
several  of  the  outstanding  debts  of  the  company,  and  received 
thereon  a  pro  rata  share  with  the  other  creditors. 

Appellee  gave  no  notice  to  Lane  of  his  debt  against  the 
company,  and  it  does  not  appear  that  Lane  had  any  knowl- 
edge of  its  existence,  and  hence  nothing  was  paid  upon  it. 
After  the  dividend  had  been  paid,  the  company  instituted  an 
action  at  law  against  appellant,  upon  the  $900  note  which 
she  had  given  for  the  claims  due  on  the  subscription  list  of 
the  company.  In  defense  to  the  action,  appellant  pleaded 
as  a  set-off  the  notes  which  she  had  purchased  against  the 
company,  upon  which  she  had  received  the  dividend  of 
seventy-three  cents  on  the  dollar,  of  Lane. 

To  enjoin  appellant  from  interposing  the  defense  to  the 
action  at  law,  appellee  filed  this  bill.     On  the  hearing   the 
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court  decreed  substantially  asprayed  for  in  the  bill,  to  reverse 
which  appellant  brings  the  record  here  by  appeal. 

It  is  claimed  by  appellee  that  the  $900  note  is  a  trust  fund, 
made  so  by  the  agreement  of  appellant  and  the  "Register 
Companv,"  and  that  an  equitable  lien  was  created  in  favor 
of  all  the  creditors  upon  this  fund.  Whether  the  $900  note 
was  made  a  trust  fund,  must  be  determined  by  the  contract 
made  between  the  parties. 

It  is  clear  that,  under  the  written  contract  of  Sept.  4, 
1871,  the  proceeds  of  the  sale  of  the  '"Rockford  Register" 
newspaper  and  printing  establishment,  after  deducting  the 
amount  of  appellant's  judgment,  was,  by  contract,  created  a 
trust  fund,  to  be  divided  pro  rata  between  the  creditors,  and 
appellant  could  not,  by  the  purchase  of  claims  or  otherwise, 
prevent  the  creditors  from  sharing  pro  rata  in  that  fund. 

But  the  $900  note  was  no  part  of  the  proceeds  of  that  pur- 
chase. It  is  the  contract  of  September  4  that  provides  for 
the  proceeds  of  the  sale  of  certain  property  to  be  placed  in 
the  hands  of  a  trustee.  At  that  time  the  $900  note  was  not  in 
existence,  or  within  the  contemplation  of  any  of  the  parties, 
and  when  a  subsequent  trade  was  made,  on  the  10th  day  of 
November,  1871,  between  appellant  and  the  company,  bv 
which  she  gave  the  note,  it  was  no  part  of  the  agreement  that 
the  note  then  given  should  go  to  the  creditors,  or  the  proceeds 
thereof  should  be  used  in  the  payment  of  the  indebtedness 
of  the  company. 

This  note  was  not  placed  in  the  hands  of  the  trustee,  as 
were  the  notes  given  under  the  first  contract,  but  it  was  held 
and  controlled  by  the  company  for  its  own  benefit,  to  be  used 
in  any  manner  it  saw  proper.  The  $900  note  is  not  included 
in  or  made  a  trust  fund  by  the  contract  of  September  4.  It 
was  not  made  a  trust  fund  by  the  subsequent  contract,  nor 
is  there  any  evidence  in  the  record  showing  that  any  contract 
or  agreement  was  at  any  time  made  under  which  it  was  to  be 
regarded  as  a  trust  fund. 

Under  such  circumstances,  we  fail  to  perceive  upon  what 
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principle  appellee,  a  creditor  of  the  company,  without  judg- 
ment, can  claim  an  equitable  lien  upon  the  proceeds  of  the 
note,  and  assume  to  direct  and  control  the  disposition  of  the 
same  by  a  proceeding  in  chancery. 

It  is  however  said,  when  Lane,  the  trustee,  paid  the  cred- 
itors of  the  company  seventy-three  cents  on  the  dollar  on 
their  claims,  such  was  a  payment  in  full  of  each  claim,  and 
it  was  his  duty  to  have  taken  them  up  and  canceled  them. 

It  is  a  complete  answer,  however,  to  this,  that  the  contract 
of  the  company  and  appellant,  under  which  this  fund  was 
created,  did  not  provide  that  the  money  the  trustee  should 
pay  to  the  creditors  should  be  accepted  by  the  creditors  in 
full  of  their  several  claims.  Such  was  no  part  of  the  con- 
tract. Neither  did  the  creditors  accept  the  money  under  an 
agreement  or  understanding  that  the  amount  they  received 
should  be  regarded  as  a  payment  in  full. 

It  does  not  appear  that  appellant  was  guilty  of  fraud  or 
any  unfair  means  in  the  purchase  of  the  claims  she  obtained 
against  the  company. 

She  was  indebted  to  the  company  in  the  sum  of  $900,  upon 
a  note  that,  by  its  terms,  was  not  negotiable.  As  no  creditor 
had  any  specific  lien  upon  this  debt,  she  had  the  undoubted 
right  to  purchase  notes  against  the  company,  and  when  suit 
was  instituted  by  the  company  against  her,  she  had  the  clear 
and  undisputed  right  to  use  the  notes  so  purchased  as  a  set- 
off against    the  note  she  had  given  to  the  company. 

It  may  seem  that  it  is  a  hardship  upon  appellee  that  he  re- 
ceived no  portion  of  the  trust  fund  upon  his  debt. 

We  understand  from  the  record  that  he  relies  upon  the 
guarantors  upon  his  note  ;  that  this  bill  was  not  brought  for 
his  benefit,  but  in  his  name  for  their  benefit;  and  while  it 
may  be  true  that  appellee  had  no  knowledge  of  the  existence 
of  the  trust  fund,  and  hence  did  not  apply  to  participate 
therein,  yet  the  guarantors  of  his  note,  for  whose  benefit  this 
bill  was  brought,  had  full  knowledge  of  the  trust  fund,  and 
if  they  suffer  a  loss  by  not  sharing  with  the  other  creditors, 
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it  is  through  their  own  negligence,  as  they  could  easily  have 
notified  Lane,  the  trustee,  of  the  existence  of  appellee's  note. 
This  they  failed  to  do,  and  if  in  consequence  they  suffer  a 
loss,  they  alone  are  to  blame. 

The  decree  will  be  reversed,  and  the  cause  remanded  to  be 
disposed  of  according  to  the  views  here  expressed. 

Decree  reversed. 


Harriet  Steele 

v. 

Susanna  Thatcher. 

1.  Practice — on  death  of  one  defendant.  On  the  trial  of  an  action  at 
law  against  two  defendants,  after  the  evidence  had  been  taken,  but  before 
the  cause  was  submitted  to  the  jury,  the  death  of  one  of  the  defendants 
being  suggested,  the  court  ordered  the  cause  to  proceed  against  the  sur- 
vivor:    Held,  no  error. 

2.  Same — restoring  immaterial  record  filed,  when  destroyed.  Where 
there  is  no  plea  putting  in  issue  the  representative  character  of  the  plain- 
tiff, it  is  a  matter  of  no  concern  to  the  defendant  whether  the  record  of 
administration  has  been  restored  or  not,  after  being  destroj-ed  by  fire. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  debt  by  Susanna  Thatcher,  adminis- 
tratrix of  the  estate  of  David  C.  Thatcher,  deceased,  against 
Harriet  Steele  and  Theodore  D.  Botsford,  upon  an  injunction 
bond. 

The  verdict  of  the  jury  is  as  follows: 

'*  We,  the  jury,  find  the  defendant  to  owe  and  be  indebted 
unto  the  plaintiff  in  the  sum  of  $ 500,  and  assess  the  plaintiff's 
damages  against  the  defendant  to  the  sum  of  $282.50." 
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Mr.  John  W.  Waughop,  for  the  appellant. 

Mr.  Francis  C.  Russeel,  and  Mr.  Geo.  L.  Thatcher,  for 
the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  objections  insisted  upon  are  purely  technical,  and  do 
not  affect  the  merits  of  the  case  in  the  slightest  degree.  On 
the  trial,  after  the  evidence  had  been  taken,  but  before  the 
cause  was  submitted  to  the  jury,  plaintiff  suggested  the  death 
of  Botsford,  one  of  the  defendants,  and  the  court  ordered 
that  the  cause  proceed  against  the  survivor.  In  this  there 
was  no  error. 

The  verdict  is  in  form.  After  the  suggestion  of  the  death 
of  one  of  the  defendants,  there  remained  but  one  defendant. 
The  verdict  and  judgment  that  followed  against  the  defend- 
ant were  strictly  correct. 

The  motion  to  vacate  all  orders  since  the  9th  of  October, 
1871,  because  the  records  of  the  probate  court  had  been  de- 
stroyed, and  plaintiff  had  not  restored  the  files,  bond,  and 
letters  of  administration,  was  properly  overruled.  There  was 
no  plea  putting  in  issue  the  right  of  plaintiff  to  sue  in  her 
capacity  as  administratrix,  and  whether  the  record  of  her  ad- 
ministration had  been  restored  is  not  a  matter  that  concerns 
defendant. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


26— 79th  III. 
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The  Lycoming  Fire  Insurance  Company 

v. 
John  O.  Eubin. 

1.  Insurance—; false  representations  by  assured,  as  to  value.  The  con- 
tract  of  insurance  is  one  in  which  the  parties  must  act  with  the  utmost 
good  faith;  no  false  representations,  which  go  to  affect  the  risk,  must  be 
made;  the  assured  must  tell  the  whole  truth,  and  not  conceal  nny  im- 
portant fact,  and  he  must  not  make  any  false  representation  as  to  the 
amount  or  value  of  the  stock  insured. 

2.  Where  a  party,  by  false  representations  as  to  the  amount  and  value 
of  his  stock  of  goods,  obtains  a  policy  of  insurance  upon  a  valuation  at 
twice  the  value  of  the  goods,  this,  of  itself,  renders  the  poli.cy  absolutely 
void. 

3.  Error  in  permitting  improper  evidence  to  go  to  the  jury,  not  cured 
by  instruction  to  disregard  it.  Where  improper  evidence  is  permitted 
to  go  to  the  jury,  against  objection,  the  mischief  can  not  be  remedied 
by  afterwards  instructing  the  jury  to  disregard  it.  It  is  not  easy  to  re- 
move from  the  minds  of  the  jury,  by  instructions,  impressions  produced 
by  improper  testimony.  The  inevitable  tendency  of  such  evidence,  in 
doubtful  cases,  is  to  mislead. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Mr.  Lawrence  Proudfoot,  for  the  appellant. 
Mr.  O.  B.  Sansum,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  circuit  court  of  Cook  county,  by- 
John  O.  Rubin,  plaintiff,  against  The  Lycoming  Fire  Insu- 
rance Company,  defendants,  on  a  policy  of  insurance,  executed 
by  the  defendants,  to  the  plain  tiff,  August  29,  1872,  insuring 
plaintiff  for  one  year,  in  the  sum  of  two  thousand  dollars,  on 
his  stock  of  jewelry,  watches,  clocks,  and  materials  for  the 
same,  silver  plate  and  plated  ware,  contained  in  a  two  story 
framed  building,  in  the  town  of  Evanston. 
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The  general  issue  was  pleaded,  and  submitted  to  a  jury,  who 
found  for  the  plaintiff,  assessing  his  damages  at  two  thousand 
one  hundred  and  eighty-one  dollars,  for  which  the  court  ren- 
dered judgment,  having  denied  defendants'  motion  for  a  new 
trial. 

The  case  is  presented  to  us  on  the  evidence  and  instruc- 
tions, and  we  have  given  the  record  a  careful  and  laborious 
examination.  * 

The  theory  of  the  defense  was,  fraud  in  procuring  the  insu- 
rance in  the  amount  stated  in  the  policy,  the  assured,  at  the 
time  of  its  execution,  not  having  articles  of  that  value  in  the 
building.  Appellants  contend,  that  appellee,  at  the  time  of 
taking  out  the  policy,  wilfully  and  fraudulently  over-valued 
his  stock,  and  deceived  appellants,  whereby  they  were  induced 
to  take  the  risk  ;  and  further,  that  appellee  did  not  have  the 
goods  at  the  time  of  the  fire  which  he  claims  were  lost,  and 
for  which  the  verdict  allows  him. 

The  contract  of  insurance  is  one  in  which  the  parties  to  it 
must  act  in  the  utmost  good  faith.  No  false  representations 
must  be  made,  which  go  to  affect  the  risk.  The  insured  must 
tell  the  whole  truth — there  must  be  no  concealment  of  any 
important  fact,  or  false  representations  as  to  amount  of  stock 
or  value.  The  insurer  trusts  to  the  representations  of  the 
insured,  and  proceeds  upon  the  confidence  that  he  has  been 
given  all  the  data  necessary  to  enable  him  properly  to  estimate 
the  risk. 

From  the  best  examination  we  have  been  able  to  give  to 
the  testimony  in  this  cause,  it  is  very  evident  appellee  had 
not,  at  the  date  of  the  policy,  the  amount  of  stock  and  of  the 
value  represented.  It  is  said,  however,  in  explanation,  that 
his  stock  was  examined  and  valued  by  an  agent  of  the  com- 
pany, and  on  his  report  the  risk  was  taken. 

This  supposed  agent  is  a  Mr.  Ludhim,  who  was  not  at  that 
time,  nor  at  any  other  time,  the  appointed  agent  of  this  com- 
pany. He  was  a  man  in  the  habit  of  picking  up,  as  a  broker. 
on  the  street,  any  risk  of  which  he  might  get  information.     It 
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was  on  his  application  to  appellee,  to  permit  him  to  place 
some  insurance  for  appellee,  that  the  policy  was  written.  He 
never  made  any  examination  of  the  stock  at  any  time  ;  he 
merely  looked  into  the  "show  case,"  where  he  saw  some 
watches,  some  chains,  and  some  plated  forks;  saw  no  invoices, 
but  took  the  value  from  representations  and  figures  made  by 
appellee,  which  appellee  had  ready  to  show  him  on  the  second 
visit  he  made  to  him.  After  this  showing,  Ludlum  took  the 
application  to  the  agent  of  the  company,  and  obtained  the 
policy  in  question.  In  this,  he  was  the  agent  of  appellee  and 
not  of  appellants.  The  fact  that  the  agent  allowed  him  a 
commission  does  not  change  the  character  in  which  he  acted. 

The  representations  made  by  appellee  to  Ludlum,  and 
which  he  communicated  to  the  company's  agent,  Mr.  Hoag, 
were,  that  the  stock  on  hand  was  of  the  value  of  thirty-three 
hundred  dollars,  or  thereabouts. 

That  this  was  a  false  representation,  appellee's  own  testi- 
mony, taken  in  connection  with  that  of  Oppenheimer,  Tonny- 
gren,  Zopoldt  and  Laquecrantz,  establishes.  From  this  testi- 
mony, appellee  could  not  have  brought  to  Evanston,  from 
Amboy  and  Kewanee,  an  amount  of  stock  to  exceed  in  value  six 
hundred  dollars,  to  which  was  added,  by  purchases  from  Happel 
&  Co.,  from  March  27,  1S72,  to  the  day  of  the  date  of  the  policy, 
goods  to  the  amount  often  hundred  and  ninety-eight  dollars 
and  ninety-two  cents,  of  which  some  fifty-three  dollars  were 
for  tools  and  materials,  and  not  claimed  to  have  been  covered 
by  the  policy.  Subsequent  to  the  date  of  the  policy,  August 
29,  up  to  October  5,  he  purchased  of  the  same  firm  stock  to 
the  amount  of  three  hundred  and  eio^ht  dollars  and  twenty- 
eight  cents  ;  which  two  purchases  aggregate  fourteen  hundred 
and  seventy-nine  dollars  and  twenty  cents,  from  which  deduct, 
for  tools  and  materials,  fifty-three  dollars  and  eighteen  cents, 
leaves  fourteen  hundred  and  twenty-six  dollars  and  two  cents. 
Adding  this  to  the  stock  brought  from  Amboy  and  Kewanee, 
six  hundred  dollars,   there  would  have  been,  apparently,  a 
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stock,  at  the  date  of  the  policy,  of  two  thousand  and  twenty- 
six  dollars. 

Appellee  came  to  Evanston  from  Amboy, via  Kewanee  and 
Chicago,  about  the  1st  day  of  April,  1872.  The  policy  was 
executed  August  29,  and  the  fire  occurred  October  15,  of  the 
same  year. 

By  his  own  testimony,  his  business,  after  opening  at  Evans- 
ton,  up  to  the  date  of  the  policy,  a  period  of  five  months,  was 
fair,  his  sales  amounting  to  as  much  as  one  hundred  dollars 
a  month.  Deducting,  then,  five  hundred  dollars  from  the 
aggregate  of  two  thousand  and  twenty-six  dollars,  his  stock 
could,  by  no  possibility,  have  exceeded  in  value  fifteen  hund- 
red and  twenty-six  dollars.  On  this  value  he  obtained,  by 
false  representations,  an  insurance  on  a  valuation  of  three 
thousand  dollars.'  This,  of  itself,  vitiates  the  policy,  and 
renders  it  void  absolutely. 

Now  as  to  proof  of  loss.  It  is  impossible  to  read  the  testi- 
mony on  this  branch  of  the  case,  without  a  conviction  that 
the  goods  for  which  appellee  claimed  as  for  a  total  loss  were 
not  in  the  building  at  the  time  of  the  fire,  or  that  the  laws  of 
matter  have  underoone  a  radical  change. 

Appellee  testified  the  fire  happened  about  three  o'clock  in 
the  morning.  McKay,  who  slept  in  an  adjoining  apartment, 
says  about  one  o'clock.  Appellee  further  testified,  the  tea-set 
was  in  the  window  the  night  of  the  fire;  also  the  cake  baskets, 
napkin  rings,  and  butter  knives — "all  my  plated  ware  was  in 
the    window." 

According  to  Happel  &  Co's  invoice,  there  was,  of  plated 
ware — and  he  had  no  other — besides  the  above,  as  specified, 
cups,  ice  pitchers,  castors,  three  dozen  plated  forks,  three 
dozen  table  spoons,  six  dozen  tea  spoons,  one  plated  child's 
set  (in  case),  four  dozen  sugar  shells.  All  tiiese  articles  were 
in  the  window  for  display,  placed  there  to  attract  attention, 
and  which,  from  their  variety,  they  could  not  fail  to  do;  yet 
Mr.  Huntoon.  a  magistrate  of  the  town,  living  near  these 
premises,  going  to  the  fire,  having  been  aroused   by  the  cry, 
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testifies  positively,  when  he  got  to  the  building  the  fire  had 
not  reached  this  window,  and  when  he  saw  it  there  was  none 
of  this  ware,  none  of  these  articles,  in  the  window.  This 
testimony  is  not  contradicted.  It  is  impossible  they  should 
not  have  been  there,  if  there  at  the  time  the  fire  broke  out. 

Upon  the  other  proposition,  it  will  be  observed  that  many 
of  the  articles  claimed  to  have  been  destroyed  were  of  solid 
silver  and  solid  gold.  The  most  careful  and  scrutinizing 
examination  of  the  debris,  immediately  after  the  fire,  failed 
to  discover  a  single  particle  of  gold  or  silver.  Was  it  true 
articles  of  that  nature  were  in  the  building  when  fired,  some 
trace  of  them  would  certainly  have  been  found,  for  the 
keenest  search  was  made  for  that  purpose.  The  remains 
of  nothing1  of  anv  value  were  found.  Huntoon  the  elder 
spent  the  most  of  the  day  after  the  fire  raking  the  embers, 
trying  to  find  valuables.  There  were  two  or  three  others 
aiding.  Esq.  Huntoon  raked  where  the  show  case  had  stood, 
and  where  appellee's  work  bench  had  been,  and  under  the 
window  in  which  the  plated  ware  was  sworn  by  appellee  to 
have  been.  He  procured  a  tea  caddy,  about  eight  inches 
square,  in  which  he  put  all  that  he  found — they  were  some 
forks  and  spoons,  spectacle  bows,  and  the  dial  plate  and  in- 
side plate  of  one  watch  ;  these  plates  were  found  where  the 
bench  had  stood,  and  appellee  told  him,  afterwards,  belonged 
to  a  watch  he  was  repairing.  These  were  the  only  parts  of 
the  many  watches  appellee  included  in  his  claim  of  loss. 

Huntoon  further  testified,  the  spoons  found  were  plated 
ware,  the  plating  burned  off.  They  found  watch  springs  and 
clock  springs  under  the  shelf  where  the  clocks  once  stood  ; 
found  clock  bells  and  clock  hands  j  they  found  the  fastening 
of  the  show  case  and  the  hinges,  and  a  metal  spectacle  case  ; 
was  there  all  the  day  and  the  next,  industriously  searching; 
found  no  silver  forks  or  spoons;  found  no  gold  rings,  and  not 
a  grain  of  gold  or  silver  of  any  kind.  Appellee  put  no  one 
there  to  rake  the  ruins,  and  Huntoon  had  great  difficulty  to 
get  him  there  to  indicate  the  place  where  his  property  had 
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been  placed.  Witness  went  after  him  and  brought  him  there. 
He  was  not  there  during  the  fire,  and  only  twice  there  the 
next  morning. 

In  all  these  statements,  except  the  last,  this  witness  is  corr- 
oborated by  others  ;  and  as  to  the  last,  it  is  not  contradicted, 
nor  was  any  one  interrogated  on  the  point. 

It  may  be,  as  stated  by  Mr.  Happel,  that  gold,  mixed  with 
soft  solder,  will  fuse  into  a  black  oxyd  when  superheated,  but 
not  so  with  solid  crold  nor  with  solid  silver.  Solid  gold  can 
only  be  melted  at  a  white  heat,  and  will  still  be  gold — it  is 
indestructible  by  any  known  heat.  So  with  solid  silver. 
This  witness  states,  that  gold  jewelry  is  seldom  composed  of 
soft  solder.  If  it  does  not  come  in  contact  with  soft  solder, 
the  article  will  be  found  as  bullion.  So  with  solid  silver- 
ware :  the  residuum,  after  a  fire,  will  be  found  in  the  same 
condition — -"it  would  melt  into  a  lump."  Watch  movements, 
the  destruction  of  which  was  claimed,  the  witness  says  would 
not  become  obliterated  by  fire. 

We  understand  it  to  be  a  fact,  that  the  precious  metals, 
gold  and  silver,  no  matter  into  what  form  they  may  be  worked, 
if  melted  by  a  conflagration,  such  as  this,  will  reappear  as 
bullion.  This  fact  condemns  this  claim,  as  not  a  trace  of 
either  metal  was  found  in  the  debris  of  this  fire — not  a  watch 
movement,  nothing  to  indicate  such  articles  were  there  to  be 
consumed. 

The  truth  of  this  case  is,  that  appellee  had  not,  at  the  time 
he  effected  the  insurance,  the  property  of  the  kind  and  value 
stated,  or  if  he  had,  these  valuables  were  removed  before  the 
fire,  which  he  could  have  removed  as  easily  as  he  removed 
near  five  hundred  dollars  worth  of  watches  ;  and  the  conclu- 
sion is  not  unreasonable  that  he  caused  the  fire  intentionally, 
after  moving  the  valuable  goods. 

On  this  point  the  evidence  is,  he  left  a  lamp  burning  on 
the  show  case  made  of  glass,  with  a  metal  border,  sitting  upon 
a  wooden  counter.  When  he  awoke  and  discovered  the  fire, 
there  was  nothing  burning  but  a  small  space  about  the  coun- 
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ter,  which  could  have  been  quenched,  if  desired,  with  a  bucket 
of  water.  This  he  did  not  attempt  to  apply,  but  immediately 
left  the  building;  was  not  seen  at  the  fire;  made  no  effort  to 
save  anything,  and  could  be  got  to  the  scene  only  by  the 
strong  persuasion  of  Mr.  Huntoon. 

It  is  not  improbable  that  he  had  packed  off  all  the  valu- 
ables to  a  secure  place,  and  then  fired  the  building.  And 
this  is  not  uncommon  with  those  who  have  been  dishonest 
enough  to  over-insure  their  property.  It  is  of  frequent  occur- 
rence, and  courts  and  juries  are  bound  to  expose  them,  and 
defeat  the  wicked  intention. 

An  error  in  the  ruling  of  the  court  is  complained  of,  and 
that  is  in  permitting  appellee's  proof  of  loss  to  go  to  the  jury. 
That  this  was  error  is  not  denied,  but  it  is  insisted  it  was 
cured  by  the  instruction  of  the  court  to  the  jury  to  disre- 
gard it. 

That  this  did  not  cure  the  error,  is  settled  by  Lafayette, 
Bloomington  and  Mississippi  Railroad  Co.  v.  Winslow  et  al.  66 
111.219. 

This  point  was  distinctly  presented  in  that  case,  and  it  was 
said  it  was  of  the  utmost  importance,  in  trials  by  jury,  that 
the  testimony  given  to  them  should  be  free  from  all  excep- 
tion ;  that  it  was  not  easy  to  remove  from  the  minds  of  jurors, 
by  instructions,  impressions  produced  by  improper  testimony 
Avhich  the  court  has  admitted  against  objections.  The  inevi- 
table tendency  of  such  evidence  is,  in  doubtful  cases,  to  mis- 
lead, and  the  extent  of  the  mischief  produced  by  it  can  not 
well  be  calculated. 

That  this  proof  had  great  effect  upon  this  jury  is  evident 
from  the  amount  of  the  verdict,  they  finding  for  a  total  loss, 
and  against  all  the  well  proved  facts  and  presumptions  in  the 
case. 

There  does  not  appear  to  us  to  be  a  shadow  of  justice  in 
this  claim  of  appellee.  The  verdict  was  wrong,  and  should 
have  been  set  aside  on  motion. 
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It  is  unnecessary  to  remark  upon  the  tenth  instruction 
asked  by  appellants  and  refused.  The  case  is  with  them,  on 
the  merits. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


William  W.  Holcomb 


The  People  ex  rel.  Harriet  L.  Tattle. 

1.  Appeal— from  county  to  circuit  court,  in  bastardy  case.  Under  the 
R.  S.  of  1874,  an  appeal  lies  from  the  county  to  the  circuit  court,  in  a 
bastardy  case,  and  a  trial  may  be  had  de  novo,  where  the  trial  is  had  in 
the  county  court  since  the  revision  took  effect. 

2.  Practice — the  rules  of  practice  may  be  changed  before  a  trial  is  had. 
The  parties  to  a  suit  have  no  vested  right  to  the  rules  of  practice  or 
modes  of  procedure  prescribed  by  the  laws  in  force  when  a  suit  is  brought, 
but  they  may  be  amended,  altered  or  repealed,  and  others  substituted  in 
their  stead,  at  any  time  before  a  final  trial  is  had. 

3.  New  trial— finding  as  to  facts.  In  a  bastardy  proceeding,  where 
the  defendant  sets  up  an  alibi,  and  upon  this  point  of  defense  the  testi- 
mony -is  irreconcilably  conflicting,  a  new  trial  will  not  be  granted,  espe- 
cially where  two  juries  have  found  the  same  verdict. 

4.  Error  will  not  always  reverse — admission  of  evidence.  While  it  is  no 
error  to  reject  evidence,  in  a  bastardy  trial,  of  sexual  intercourse  long 
before  the  time  when  the  prosecutrix  became  pregnant,  as  being  too  re- 
mote, yet  its  admission  against  the  defendant  will  not  be  a  ground  of 
reversal,  unless  the  court  can  see  that  it  tended  to  the  injuiy  of  the 
defendant. 

5.  Evidence — on  cross-examination.  Where  the  prosecuting  witness 
in  a  bastardy  proceeding  testified  that  the  defendant  was  the  father  of  the 
child,  and  to  the  time  and  place  where  it  was  begotten,  and  also  to  acts 
of  sexual  intercourse  with  the  defendant  in  1869,  some  three  or  four  years 
before:  Held,  that,  whether  she  had  intercourse  with  other  men  since 
1869,  was  not  a  proper  subject  of  cross-examination. 

6.  In  this  class  of  cases  an  exception  is  made  in  the  strict  rules  of 
cross-examination,  so  far  as  to  permit  the  defendant  to  ask  the  prosecu- 
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trix  whether,  within  the  period  of  gestation,  she  has  had  intercourse  with 
other  men,  for  the  purpose  of  overcoming  the  prohability  that  the  accused 
is  the  father  of  the  child. 

7.  Bastardy — day  of  alleged  sexual  intercourse  not  material.  The  day  on 
which  it  is  alleged  that  the  prosecuting  witness  in  a  bastard}-  proceeding 
was  got  with  child,  is  no  more  material  than  in  any  other  class  of  cases, 
although  she  may  be  mistaken  as  to  the  date,  yet,  if  the  jury  believe,  from 
the  evidence,  that  the  defendant  is  the  father,  they  should  find  him  guilty, 
as  it  matters  not  on  what  <\&y  he  became  so. 

8.  Same — nature  of  the  proceeding.  Although  a  proceeding  under  the 
Bastardy  Act  is  so  far  a  civil  suit  as  that  it  may  be  compromised,  yet, 
so  far  as  the  arrest  and  trial  are  concerned,  and  the  means  of  coercing 
a  compliance  with  the  order  of  the  court,  or  having  execution  of  the 
judgment,  it  is  essentially  criminal  in  form  and  effect,  and  is  a  matter  in 
which  the  public  have  an  interest. 

9.  Instruction — repeating.  Although  a  refused  instruction  may  con- 
tain  a  correct  legal  proposition,  yet,  if  its  substance  is  given  in  a  different 
form  in  others,  and  it  can  not  be  seen  that,  if  it  had  been  given,  the  result 
of  the  trial  would  have  been  different,  its  refusal  will  not  work  a  reversal 
of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  a  proceeding  in  bastardy,  commenced  by  Harriet 
L.  Tuttle  against  William  W.  Holcomb. 

The  case  was  commenced  April  16,  1874.  and  tried  in  the 
county  court,  where  the  defendant  was  found  guilty.  The 
defendant  appealed  from  the  judgment  to  the  circuit  court, 
where  a  trial  was  had,  resulting  the  same  as  in  the  county 
court. 

It  appears,  from  the  evidence  preserved  in  the  record,  that 
the  child  was  born  on  the  22d  day  of  April,  1874.  The  prose- 
cutrix, in  her  evidence,  testified  that  the  child  was  begotten 
on  July  26,  1873.  The  court  permitted  her  to  testify  as  to 
divers  acts  of  criminal  intimacy  with  the  defendant  in  Sep- 
tember, 1869,  and  in  October,  1872. 

On  cross-examination,  the  defendant's  counsel  asked  the 
following  question:     "  Have  you  had  sexual  intercourse  with 
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aiiv  other  man  but  \Yilliam  W.  Holcomb  since  September, 
1869?" 

On  objection  being-  made,  the  court  refused  to  allow  the 
question,  to  which  the  defendant  excepted. 

The  other  facts  material  to  the  case  are  stated  in  the  opinion 
of  the  court. 

Mr.  C.  M.  Brazee,  for  the  appellant. 
Mr.  N.  C.  Warner,  for  the  appell.ee/* 
Mr.  Justice  Walker  delivered  the  oninion  of  the  Court: 

A  motion  was  entered  in  this  court  to  dismiss  the  appeal, 
upon  the  ground  that  an  appeal  did  not  lie  from  the  county 
to  the  circuit  court,  and  the  case  of  Peak  v.  The  People.  76  111. 
289.  is  referred  to  in  support  of  the  motion.  That  motion  having 
been  reserved  to  the  final  consideration  of  the  case,  we  have 
considered  and  decided  the  motion  as  preliminary  to  the  exami- 
nation of  the  errors  assigned  on  the  record.  In  Peak's  case, 
supra,  it  was  held  that,  by  the  County  Court  Act  of  1872,  no 
appeal  was  given  to  the  circuit  court  in  bastardy  cases,  but 
the  right  of  appeal  is  given  from  the  county  to  the  circuit 
court  by  the  act  of  1874.  The  187th  section  of  that  act 
(R.  S.  344,)  declares  that  appeals  may  be  taken  from  the  final 
orders,  judgments  or  decrees  of  the  county  courts  to  the  cir- 
cuit courts,  etc.,  in  all  matters  except  as  prohibited  in  the 
next  section. 

The  188th  section  allows  appeals  and  writs  of  error  to  be 
prosecuted  to  this  court,  from  judgments,  etc.,  for  taxes  and 
assessments  and  orders  for  the  sale  of  lands  by  administrators, 
etc. 

The  language  of  the  187th  section  is  certainly  broad 
enough  to  embrace  a  bastardy  case,  and  the  188th  section  is 
too  narrow  to  include  it.  As  the  law  was  amended  and  now 
stands,  we  have  no  hesitation  in  saving  that  the  appeal  may 
be  taken  to  the  circuit  court,  and  a  trial  de  novo  be  there  had. 
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The  trial  was  had  in  the  county  court  after  the  act  of  1874 
went  into  effect,  and  the  practice  in  the  case  thereafter  was 
regulated  by  the  latter  act,  which  was  in  force  when  the  trial 
was  had. 

The  act  of  1874  does  not  require  cases  then  pending  to  be 
tried  under  the  act  of  1872,  but,  by  its  own  force,  it  wiped 
out  and  abrogated  it,  and  supplied  its  place.  Nor  did  the 
parties  acquire  a  vested  right  to  the  rules  of  practice  or  modes 
of  procedure  prescribed  by  the  act  of  1872.  They  were  liable 
to  be  rightfully  amended,  altered  or  repealed,  and  others  sub- 
stituted in  their  stead. 

It  is  earnestly  urged  that  the  verdict  in  this  case  is  clearly 
against  the  evidence;  that  appellant  clearly  proved  an  alibi, 
and  that  the  court  below  should  have  granted  a  new  trial. 
That  the  prosecuting  witness  gave  a  connected  and  reasonable 
account  of  the  time,  place  and  circumstances  of  her  impreg- 
nation by  appellant,  we  think  is  certainly  true.  She  seems 
to  have  undergone  a  skillful  cross-examination,  and  been 
entirely  consistent  in  her  testimony.  But  it  is  claimed, 
as  she  said,  in  her  cross-examination,  that  she  onlv  had 
coition  with  appellant  on  the  evening  of  the  26th  of  July, 
1873,  so  as  to  become  impregnated;  if  not  at  that  time,  he 
was  not  the  father  of  the  child,  but  that  he  did  at  that  time; 
and  that,  as  he  proved  an  alibi,  the  verdict  is  whoJlv  wrong. 

On  a  careful  examination  of  the  evidence,  we  fail  to  find 
that  the  alibi  is  by  any  means  clearly  proved.  On  the  con- 
trary, the  jury  might  well  doubt  the  fact.  There  are  a  num- 
ber of  witnesses  who  testify  that  he  was,  that  afternoon, 
evening  and  night,  in  Rockford  and  its  vicinity,  and  it  is 
equally  true  that  quite  a  number  of  witnesses  testify  that  he 
was  in  Pecatonica  that  afternoon,  and  there  are  more  who 
testify  to  his  being  there  than  at  any  other  specified  place,  on 
that  afternoon,  though  fewer  in  number  who  testified  to  his 
being  at  different  places  at  or  near  Rockford.  But  it  is  urged 
that  the  witnesses  on  behalf  of  appellant  were  corroborated 
by  dates  of  instruments  and  concurring  transactions,  and  the 
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witnesses  on  the  part  of  the  prosecutrix  were  not,  but  relied 
alone  on  their  memory  for  the  date.  Unless  her  witnesses 
are  guilty  of  perjury,  he  must  have  been  there  with  his  horse 
and  buggy  at  or  near  that  time.  Two  of  these  witnesses  tes- 
tified that  he  said,  on  that  occasion,  that  his  school  had  closed 
the  day  before,  and  another,  that  he  said  his  school  was  closed, 
and  he  was  going  to  work  in  the  harvest  that  was  then  being 
cut.  Another  says  he  was  there  on  the  Saturday  after  the 
school  closed,  when  witness  and  others  were  cutting  barley  in 
a  field  adjoining  the  school  house.  Again,  three  at  least  say 
they  saw  a  horse  attached  to  a  buggy,  answering  the  descrip- 
tion of  appellant's,  hitched,  as  the  prosecuting  witness  de- 
scribes it,  at  her  father's  house,  just  before  night,  and  one  of 
them  says  he  saw  him  pass  in  his  buggy  just  before. 

When  it  is  remembered  that  Pecatonica  is  near  the  resi- 
dence of  the  father  of  the  prosecuting  witness,  and  Rock  ford 
is  some  ten  or  twelve  miles  distant,  we  regard  the  evidence 
irreconcilable,  and  it  was  for  the  jury  to  determine,  from  their 
manner,  their  appearance,  intelligence  and  fairness  on  the 
stand,  which  witnesses  were  entitled  to  credit.  If  appellant's 
witnesses  are  to  be  believed,  he  could  not  have  been  at  the 
house  of  the  father  at  the  time,  or  at  the  place  where  she  says 
the  sexual  commerce  occurred  on  that  evening.  It  was,  then, 
for  the  jury  to  determine,  not  merely  from  numbers,  but  from 
their  judgment,  what  witnesses  told  the  truth. 

Again,  the  account  given  by  the  prosecuting  witness  is 
only  denied  so  far  as  she  testified  to  the  coition.  He  does  not 
deny,  when  on  the  stand,  that  he  went  to  her  father's  house, 
and  that  they  took  the  ride  at  the  time  and  in  the  manner  she 
describes.  We  would  have  supposed,  if  so  important  a  fact 
was  not  true,  he  would  not  have  failed  to  deny  it,  when  so 
manv  witnesses  had  testified  to  his  being  in  the  vicinity,  and 
others  testifying  to  seeing  a  horse  and  buggy,  answering  the 
description  of  his,  there  at  the  time  the  prosecuting  witness 
swears  he  was  there.  We  would  have  expected  him  to  have 
denied  this,  if  he  was  innocent. 
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All  the  evidence  considered,  we  are  clearly  of  opinion  that 
the  jury  were  warranted  in  finding  that  appellant  was  the 
father  of  the  child.  And  even  if  there  had  been  less  evidence, 
after  two  juries  of  the  vicinage,  who  may  be  supposed  to  have 
some  knowledge  of  the  witnesses,  and  who  saw  them  testify, 
have  found  the  same  way,  we  would  not  be  disposed  to  dis- 
turb this  finding  on  the  evidence. 

It  is  next  urged  that  the  court  below  erred  in  admitting 
evidence  of  the  previous  acts  of  coition  between  the  parties 
at  dates  so  long  previous  to  that  in  issue ;  that  it  did  not  tend 
to  prove  that  appellant  was  the  father,  by  reason  of  either  of 
those  acts.  It  certainly  tended  to  prove  that  the  relations 
existing  between  the  parties  was  such  as  to  make  it  probable 
that  the  intercourse  claimed  to  have  occurred,  which  impreg- 
nated her,  might  have  taken  place  as  she  described  it,  and  in 
that  way  remotely  tended  to  prove  the  issue.  But  it  was  so 
remote  that  it  would  not  have  been  error  to  have  rejected 
this  evidence  altogether.  And  could  we  see  that  it  tended 
to  the  injury  of  appellant,  it  would  be  ground  for  reversing. 
But  we  fail  to  see  that  it  could  have  had  that  effect. 

It  is  next  urged  that  the  court,  on  the  introduction  of  this 
evidence,  and  on  cross-examination,  would  not  permit  the  wit- 
ness to  answer  whether  she  had  intercourse,  after  1869,  with 
other  men  than  appellant.  This  was  not  strictly  matter  of 
cross-examination.  No  inquiry  had  been  made  with  refer- 
ence to  her  having  connection  with  other  men,  and  the  proper 
subject  of  cross-examination  was  as  to  the  intercourse  between 
the  prosecuting  witness  and  appellant. 

In  this  class  of  cases,  an  innovation  has  been  made  on  the 
strict  rules  of  cross-examination,  so  far  as  to  permit  the 
defendant  to  ask  the  woman  whether,  within  the  period  of 
gestation,  she  has  had  intercourse  with  other  men,  for  the 
purpose  of  overcoming  the  probability  of  accused  being  the 
father.  But  one  innovation  upon,  or  an  exception  to,  a  rule, 
does  not  by  any  means  require  other  innovations  or  excep- 
tions.    An  exception  to  a  rule  does  not   become  a   precedent 


1875.]  Holcomb  v.  The  People  exrel.  415 

Opinion  of  the  Court. 

upon  which  to  extend  the  exception,  but  can  only  be  author- 
ity in  like  cases,  and  under  similar  limitations. 

It  is  urged  that  the  court  erred  in  giving  instructions  for 
the  people — that  the  third  was  erroneous.  It  states  that,  if 
the  jury  believe  that  the  prosecuting  witness  was  mistaken  as 
to  the  day,  but  if  they  believed,  from  the  evidence,  that  the 
defendant  is  the  father  of  the  child,  they  should  find  the  de- 
fendant guilty.  The  day  is  no  more  material  in  this  class 
of  cases  than  in  any  other.  The  question  is,  whether  appel- 
lant is  the  father  of  the  child,  and  it  matters  not  whether  he 
became  so  on  one  day  or  another.  Shall  it  be  said  that,  in 
all  other  cases,  criminal  and  civil,  the  precise  day  is  not 
material,  and  that  it  shall  be  in  this?  Shall  we  hold  that 
public  policy  requires  that  the  law  shall  be  so  strictly  con- 
strued and  so  rigidly  administered,  that  fathers  of  bastard 
children  shall  escape  supporting  their  illegitimate  offspring, 
and  that  the  community  shall  be  burthened  therewith  ? 
Neither  public  policy,  reason  nor  justice  requires  it,  nor  does 
precedent  sanction  it. 

But  it  is  urged  that  this  is  a  civil,  and  not  a  criminal,  pro- 
ceeding, and  that  when  the  prosecutrix  has  fixed  a  spe- 
cific day  when  appellant  became  the  father  of  the  child, 
although  mistaken  in  the  date,  the  court  should  instruct  the 
jury  that,  although  they  may  be  satisfied  that  he  became  the 
father  on  another  day,  still  they  should  acquit  him.  This  is 
not  the  language,  but  is  the  spirit  and  substance  of  the  defense. 
We  are  aware  of  no  such  rule  obtaining  in  any  department 
of  the  law,  except  as  to  estoppels,  and  there  is  not  the  slight- 
est element  of  an  estoppel  in  this  case,  or  the  remotest  resem- 
blance to  one;  nor  has  counsel  for  appellant  referred  us  to 
any  rule  or  fact  that  should  create  an  estoppel.  There  was 
no  fraud  in  fixing  the  26th  of  July  as  the  day  that  misled 
appellant  to  so  act  as  to  suffer  injury,  if  the  truth  was  shown. 
We  deem  it  wholly  unnecessary  to  pursue  this  question 
farther. 
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It  has  been  held,  in  such  a  case  as  this,  so  far  as  the  arrest 
and  trial  are  concerned,  that  the  form  is  criminal,  but  the 
proceeding  is,  in  effect,  civil  ;  that  the  mother  may  com- 
promise the  prosecution,  but,  failing  to  do  so,  the  means  of 
coercing  a  compliance  with  the  order  of  the  court,  or  having 
execution  of  the  judgment,  is  essentially  criminal  in  form 
and  effect.  The  public  has  such  an  interest  in  the  prosecu- 
tion and  the  support  of  the  child  as  to  declare  or  treat  it  as 
a  misdemeanor,  and  thus  enforce  the  judgment  by  imprison- 
ment until  the  order  is  complied  with  precisely  as  in  cases  of 
fines  recovered  for  misdemeanors,  or  similar  offenses  against 
the  public. 

The  other  instructions  given  for  the  people,  although  one 
may  have  been  inaccurate,  presented  the  law  to  the  jury,  so 
as  not  to  mislead  them,  and  could  have  worked  no  injury  to 
appellant. 

As  to  the  first  of  appellant's  instructions,  whilst  it  contained 
a  correct  legal  proposition,  still  its  substance,  in  a  different 
form,  was  given  in  several  of  his  other  instructions.  Had  it 
been  given,  we  are  unable  to  see  that  it  could  have  changed 
the  result,  and  whilst  it  should  have  been  given,  its  refusal 
should  not  reverse  in  this  case. 

On  a  careful  examination  of  all  the  instructions,  we  think 
all  that  were  refused  were  incorrect,  and  calculated  to  mislead, 
and  the  court  acted  properly  in  rejecting  them.  By  those 
that  were  given,  appellant  got  all  he  was  entitled  to,  and  in 
fact  they  were  perhaps  more  liberal  than  he  was  entitled  to 
have. 

On  the  entire  record,  we  can  not  say  that  there  is  any  error 
for  which  the  judgment  should  be  reversed.  He  has  had,  we 
think,  a  fair  trial  before  a  jury  of  his  country,  and  we  are 
not  disposed  to  interfere. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Charles  H.  Weaver  et  al. 

v. 

William  A.  Poyer  et  al. 

1.  Chancery  jurisdiction — relief  against  judgment  at  law.  "Where  a 
party  sued  out  an  injunction  to  restrain  the  collection  of  a  void  and 
unjust  judgment,  which  was  dissolved,  and  immediately  filed  a  second 
bill  for  the  same  purpose,  which  was  held  sufficient  by  this  court,  and  in 
the  meantime  judgment  was  recovered  on  the  injunction  bond  for  the 
amount  of  such  void  judgment,  it  was  held,  that,  as  it  was  inequitable  to 
allow  the  collection  of  the  void  judgment,  it  was  equally  so  to  allow  the 
plaintiff"  to  enforce  payment  of  the  latter  judgment,  and  that  it  should  be 
enjoined. 

2.  Same  —  against  judgment  without  defense  at  law.  If  the  party  has 
no  defense  at  law  against  the  recovery  of  a  judgment,  he  need  not  defend 
or  enjoin  the  suit  before  judgment,  if  he  has  an  equitable  defense,  but 
may  enjoin  the  collection  of  the  judgment. 

3.  Same  —  enjoining  assertion  of  legal  right.  The  whole  system  of 
equity  jurisprudence  proceeds  upon  the  ground  that  a  party  having  a  legal 
right  shall  not  be  permitted  to  avail  himself  of  it  for  the  purposes  of 
injustice,  or  fraud,  or  oppression;  and  if  an  inequitable  loss  or  injury 
will  otherwise  fall  upon  a  party,  from  circumstances  beyond  his  own 
control,  or  from  his  own  acts,  done  in  good  faith  and  in  the  performance 
of  a  supposed  duty,  without  negligence,  courts  of  equity  will  grant  him 
relief. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellants,  Weaver 
and  Marsh,  to  enjoin  appellee  Poyer  from  proceeding  to 
collect  a  certain  judgment  rendered  in  his  favor,  against  the 
appellants,  on  an  injunction  bond  given  in  a  previous  suit, 
wherein  appellant  Weaver  sought  to  restrain  Poyer  from  col- 
lecting a  judgment  which  had  been  obtained  by  Poyer  against 
Weaver,  without  any  service  on  the  latter. 

In  the  present  case,  the  injunction  was  denied,  a  demurrer 
sustained  to  the  bill,  and  the  bill  dismissed  for  want  of  equity. 
The  complainants  take  this  appeal. 
27— 79th  III. 
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The  bill  alleges  that  Weaver  was  a  commission  merchant 
in  the  city  of  Chicago;  that,  in  the  summer  and  fall  of  1871, 
he  had  in  store  a  quantity  of  dried  apples  and  chestnuts, 
consigned  to  him,  for  sale  on  commission,  by  Poyer,  a  resi- 
dent of  Ohio;  that,  on  the  8th  and  9th  days  of  October, 
1871,  Weaver's  place  of  business  and  the  storehouse  contain- 
ing his  own  goods  and  those  consigned  to  him  to  be  sold  on 
commission,  including  the  property  consigned  by  Poyer  to 
him,  were  destroyed  by  fire,  without  any  fault  or  negligence 
of  his;  that,  on  May  16,  1872,  Poyer  obtained  judgment  by 
default  against  Weaver  for  $1,446.50,  in  the  Superior  Court 
of  Cook  county:  that  the  cause  of  action  upon  which  the 
judgment  was  rendered  was  for  the  value  of  said  dried  apples 
and  chestnuts  so  destroyed  by  fire ;  that  Weaver  was  never 
served  with  summons  in  the  suit,  never  appeared  therein,  nor 
authorized  any  one  to  appear  for  him,  and  that  the  first 
knowledge  he  had  that  Poyer  had  ever  commenced  any  pro- 
ceedings against  him,  in  any  court,  was  the  exhibition  to  him 
for  payment  of  an  execution  on  the  judgment;  that,  on  July 
23,  1872,  Weaver  filed  his  bill  for  an  injunction  to  restrain 
the  collection  of  the  judgment  and  execution  issued  thereon, 
and,  on  July  23,  1872,  he,  as  principal,  and  the  appellant 
Marsh,  as  surety,  executed  and  filed  their  injunction  bond  in 
the  suit,  to  Poyer,  conditioned  that,  if  the  obligors  should 
pay  "  all  money  and  costs  due  or  to  be  due  to  said  W.  A. 
Poyer  in  the  said  action  at  law,  and  also  such  costs  and  dam- 
ages as  shall  be  awarded  against  the  said  complainant,  in  case 
the  said  injunction  shall  be  dissolved,  then  the  above  obliga- 
tion to  be  void,"  etc.;  that,  afterward,  the  court  sustained  a 
demurrer  to  the  bill  and  dissolved  the  injunction,  and,  subse- 
quently, on  March  20,  1873,  the  complainant  dismissed  his 
bill,  and  the  court  assessed  the  damages  for  the  wrongful 
suing  out  of  the  injunction  at  $75;  that,  on  the  same  day, 
March  20,  1873,  Weaver  filed  his  bill  of  complaint  in  the 
same  court,  against  the  same  parties,  and  for  the  same  purpose 
as  the  previous  bill ;  that  the  prayer  of  said  bill  was  granted, 
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and,  before  the  issuing  of  the  injunction,  the  appellants  filed 
their  injunction  bond  in  the  last  mentioned  suit;  that,  after- 
ward, on  the  28th  day  of  March,  1873,  the  court  dissolved 
the  last  mentioned  injunction,  and  dismissed  the  bill  for  want 
of  equity,  which  decision,  subsequently,  on  appeal  to  this 
court,  was  reversed,  and  the  cause  remanded  for  rehearing  to 
the  Superior  Court  of  Cook  county,  where  the  same  is  now 
pending,  and  the  last  mentioned  injunction  is  still  in  full 
force;  that,  after  the  dissolution  of  the  first  injunction,  and 
on  the  20th  day  of  March,  1873,  Poyer  commenced  suit 
against  Weaver  and  Marsh,  on  the  injunction  bond  filed  pre- 
liminary to  that  injunction,  and,  on  December  20, 1873,  judg- 
ment was  rendered  in  the  suit,  in  favor  of  Poyer,  and  against 
Weaver  and  Marsh,  for  $1318.13  damages,  and  costs  of  suit, 
which  judgment,  on  appeal  to  this  court,  was  affirmed;  that 
the  amount  of  such  judgment,  excepting  the  sum  of  $75  so 
assessed  on  the  dissolution  of  the  first  injunction  as  damages 
(which  $75  is  tendered  and  paid  into  court  for  Poyer),  is  the 
amount  of  the  judgment  rendered  in  the  first  suit  of  Poyer 
against  Weaver,  on  May  16,  1872,  on  default  and  without 
service,  for  said  dried  apples  and  chestnuts,  less  the  sum  of 
$314.83  previously  tendered  and  paid  into  "court,  and  taken 
out  by  Poyer,  for  and  on  account  of  insurance  money  received 
on  said  property. 

It  was  to  restrain  the  collection  of  this  last  mentioned 
judgment,  of  December  20,  1873,  on  the  injunction  bond, 
and  the  execution  issued  thereon,  that  the  present  bill  was 
filed. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellants. 

Mr.  Wm.  Hopkins,  and  Messrs.  Barker  &  Waite,  for  the 
appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

There  is  no  question  about  facts  here. 

The  demurrer  admits  the  facts  stated  in  the  bill.  Tt  is  the 
same  state  of  facts  substantially,  excepting  what  relates  to  the 
injunction  bond  and  judgment  on  it,  as  set  up  in  the  former 
bill  of  Weaver  against  Poyer.  to  enjoin  the  judgment  ren- 
dered without  service.  That  bill  has  been  before  this  court 
on  review  of  the  decision  sustaining  a  demurrer  to  it,  and 
dismissing  it,  and  the  bill  was  sustained  by  this  court,  as 
entitling  Weaver  to  have  that  judgment  rendered  against  him 
without  service  set  aside,  as  void.  We  have  then  the  admit- 
ted facts,  and  the  judgment  of  this  court  upon  their  force, 
which  establishes  that  Weaver  had  a  perfect  defense  to  the 
suit  brought  against  him  by  Poyer  on  the  27th  of  February, 
1872,  and  that  the  judgment  therein  obtained  by  Poyer 
against  him  was  null  and  void. 

There  is,  then,  here  the  glaring  injustice  of  Poyer  holding 
a  judgment  against  Weaver  for  $1,318.13,  for  the  amount  of 
that  void  judgment,  and  for  no  other  consideration. 

All  that  appellee  has  to  say  in  its  support  is,  that  it  is  in 
accordance  with  the  injunction  bond,  and  so  must  stand. 

Appellee  has  the  advantage,  under  the  injunction  bond,  of 
a  strict  legal  right.  This  bond  was  not  given  by  Weaver 
voluntarily,  but  under  the  requirement  of  the  statute,  in 
order  to  obtain  an  injunction  to  restrain  the  collection  of  the 
void  judgment  against  him,  it  being  that  he  should  give  a 
bond  conditioned  for  the  payment  of  all  moneys  due  to  the 
plaintiff  on  the  judgment,  in  case  the  injunction  should  be 
dissolved. 

The  injunction  bond  was  given  merely  for  the  purpose  of 
suing  out  a  writ  of  injunction  to  stay  the  collection  of  a  void 
judgment.     It  was  not  given  for  any  other  consideration. 

Immediately  upon  the  dissolution  of  the  first  injunction, 
another  injunction  was  obtained  to  restrain  the  collection  of 
the  judgment,  and,  on  its  dissolution  by  the  court  below,  this 
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court  reversed  the  decision,  and  that  suit  is  now  pending, 
with  the  injunction  restored  and  in  force  under  the  decision 
of  this  court. 

That  judgment  was  unjust  and  wrongful.  There  was  no 
legal  or  moral  obligation  upon  the  part  of  Weaver  to  pay  it. 

The  judgment  on  the  injunction  bond  was  rendered  for, 
and  on  account  of,  and  for  no  other  consideration  than  the 
enjoined  judgment.     It  was  recovered  to  collect  that. 

Both  judgments,  in  right  and  justice,  r£st  upon  the  same 
foundation.  Their  real  basis  is  the  unfounded  and  unjust 
claim  for  the  value  of  the  goods  held  on  commission  by 
Weaver,  which  had  been  destroyed  by  fire  without  fault 
on  his  part.  They  but  represent  the  value  of  those  goods 
being  for  the  amount  thereof. 

Weaver  never  has  had  the  opportunity  to  make  his  defense 
to  that  unjust  claim. 

It  is  equally  inequitable,  and  as  much  against  conscience, 
to  enforce  the  latter  judgment  as  to  collect  the  former  one; 
but  the  judgment  on  the  injunction  bond  was  legally  obtained, 
and  there  is  a  legal  right  to  it.  Is  it  within  the  scope  of  the 
jurisdiction  of  a  court  of  equity  to  relieve  against  the  judg- 
ment? 

As  laid  down  by  Mr.  Justice  Story,  "  the  whole  system-  of 
equity  jurisprudence  proceeds  upon  the  ground  that  a  party 
having  a  legal  right  shall  not  be  permitted  to  avail  himself 
of  it  for  the  purposes  of  injustice,  or  fraud,  or  oppression,  or 
harsh  and  vindictive  injury."     2  Story  Eq.  Jur.  sec.  1316. 

Courts  of  equity  do,  in  some  cases,  interpose  and  restrain 
the  exercise  of  a  legal  right,  when  it  would  be  inequitable 
and  against  conscience  to  assert  it.  Instances  of  the  exer- 
cise of  this  jurisdiction  are,  the  relief  afforded  in  cases  of 
penalties  annexed  to  bonds,  and  of  mortgages.  At  law,  there 
was  a  legal  right  to  the  penalty  of  the  bond,  on  non-perform- 
ance of  the  condition;  but  courts  of  equity  interfered  and 
restrained  the  legal  right  to  the  penalty,  and  limited  the 
party  to  the  damage  really  incurred  by  the  non-performance 
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of  the  condition,  upon  the  ground  of  it  being  unjust  for  the 
party  to  avail  himself  of  the  penalty. 

In  the  case  of  a  mortgage,  upon  default  of  payment  of  the 
mortgage  money  at  the  time  stipulated  for  payment,  the  title 
of  the  mortgagee  became  absolute  at  law.  The  land,  legally, 
was  absolutely  his;  so  by  the  express  contract  of  the  parties. 
But  equity  extends  relief  against  assertion  of  the  legal  right, 
and  allows  a  redemption,  upon  payment  of  the  mortgage 
money  and  interest,  upon  the  ground  of  the  unconscionable- 
ness  of  insisting  upon  taking  the  land  for  the  money.  The 
same  author  above  quoted  lays  it  down  :  "And  it  may  now  be 
stated  generally  that,  where  an  inequitable  loss  or  injury  will 
otherwise  fall  upon  a  party,  from  circumstances  beyond  his 
own  control,  or  from  his  own  acts,  done  in  entire  good  faitli 
and  in  the  performance  of  a  supposed  duty,  without  negli- 
gence, courts  of  equity  will  interfere  to  grant  him  relief."  1 
Story  Eq.  Jur.  sec.  89. 

This  jurisdiction  of  equity  has  been  exercised  in  relief 
against  unjust  judgments.  In  the  case  of  Countess  of  Gains- 
borough  v.  Gifford,  2  Peere  Williams,  424,  it  was  said  by  the 
Master  of  the  Rolls:  "If  the  plaintiff  at  law  recovers  debt 
against  the  defendant,  and  the  defendant  afterwards  find  a 
receipt,  under  the  plaintiffs  own  hand,  for  the  very  money  in 
question,  the  verdict  is  against  conscience,  and,  though  the 
receipt  were  in  the  defendant's  own  custody,  yet  he,  not  being- 
apprised  of  it,  seems  entitled  to  the  aid  of  equity,  it  being 
against  conscience  that  the  plaintiff  should  be  twice  paid  the 
same  debt." 

This  principle  was  recognized  and  acted  upon  in  Wild  ay  v. 
McConnel,  63  111.  279,  where,  in  reference  to  enjoining  the 
collection  of  a  judgment,  this  court  said  :  "We  are  strongly 
inclined  to  the  opinion  that,  unless  relief  can  be  afforded,  a 
debt  will  be  twice  paid.  This  would  be  in  opposition  to 
every  principle  of  right  and  equity." 

There  is  all  the  injustice  here  as  of  paying  a  debt  twice. 
It  is,  in  either  case,  paying  a  debt  which  does  not  exist.     It 
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is  equally  inequitable  and  against  conscience  to  have  to  pay 
a  pretended  debt  which  never  existed,  as  to  pay  a  second 
time  a  debt  which  once  had  existence. 

The  obtaining  of  these  judgments  was  not  through  the 
fault  or  negligence  of  the  defendants,  or  either  of  them. 

The  first  one,  of  Poyer  against  Weaver,  was  obtained  with- 
out any  notice  of  the  suit  to  Weaver,  so  that  he  had  no 
opportunity  to  make  his  defense  against  it.  In  the  suit  on 
the  injunction  bond,  there  was  no  legal  defease  to  it,  and  the 
judgment  had  to  go  against  the  defendants.  The  equitable 
defense  now  urged,  of  being  against  equity  and  conscience, 
could  not  have  been  set  up  in  that  suit  at  law;  nor  was  it 
necessary  to  have  enjoined  the  prosecution  of  such  suit  at 
law  because  of  having  a  defense  in  equity.  Gregg  v.  Brower, 
67  111.  526.  So  that  the  inequitable  injury,  unless  relief  is 
afforded,  from  these  judgments,  will  have  fallen  upon  the 
parties,  from  circumstances  beyond  their  own  control. 

This  judgment  on  the  injunction  bond  does  appear  to 
be  inequitable  and  unjust,  and,  although,  as  observed  by 
Lord  Eldon,  in  Sanders  v.  Pope,  12  Vesey,  282,  "  there  is  no 
branch  of  the  jurisdiction  of  this  court  more  delicate  than 
that  which  goes  to  restrain  the  exercise  of  a  legal  right "  we 
believe  there  to  be  the  warrant  of  both  principle  and  authority 
for  the  exercise  of  the  equitable  jurisdiction  which  is  here 
invoked. 

Our  conclusion,  then,  is,  that  there  was  error  in  dissolving 
the  injunction,  sustaining  the  demurrer  to  the  bill  and  dis- 
missing the  same  for  want  of  equity. 

The  order  dissolving  the  injunction,  and  the  decree,  will 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion. 

Decree  reversed. 
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Marshall  Stone 

V. 

John  A.  Cook. 

1.  Evidence — affidavit  of  party  inconsistent  with  present  claim  compe- 
tent against  him.  Where  a  party  filed  a  petition  for  letters  of  administra- 
tion on  his  father's  estate,  in  which  he  stated,  on  oath,  that  the  deceased  left 
property  and  effects  and  a  homestead  of  nineteen  and  one-half  acres,  and 
afterwards  filed  a  bill  claiming  to  be  the  owner  of  the  real  estate  de- 
scribed in  the  petition,  by  virtue  of  a  verbal  contract  with  his  father  in 
his  lifetime,  it  was  proper,  on  the  hearing,  to  permit  the  sworn  petition 
for  letters  of  administration  to  be  read  in  evidence,  subject  to  such  ex- 
planatory evidence  tending  to  weaken  its  effect  as  the  complainant  might 
produce. 

2.  It  was  not  necessaiy  in  such  case  that  the  petition  should  have  the 
effect  of  a  complete  estoppel,  to  entitle  it  to  be  received  in  evidence;  it 
was  sufficient  that  it  had  a  tendency  to  show  that  the  subsequent  claim 
of  complainant  was  made  in  bad  faith. 

3.  Witnesses — statute  inrelation  to  interested  parties,  construed.  Each 
of  the  causes  enumerated  in  the  second  section  of  the  act  in  regard  to 
evidence  and  depositions  in  civil  cases,  in  force  July  1,  1872,  as  disquali- 
fying any  party  or  person  interested  in  the  result  of  a  suit  as  a  witness 
therein,  stands  by  itself,  and  the  exceptions  therein  contained  apply  to 
such  of  them  as  they  are  at  all  applicable  to  separately,  in  the  order  they 
are  stated. 

4.  The  intent  of  the  law  is  that  no  person  directly  interested,  etc., 
shall  be  allowed  to  testify  where  the  adverse  party  sues  or  defends  as  the 
executor,  administrator,  heir,  legatee  or  devisee  of  an}'  deceased  person, 
except  as  to  facts  occurring  subsequent  to  the  death  of  the  deceased  ;  to 
those  he  may  testify ;  but  if  the  adverse  party  sues  or  defends  as  guardian 
or  trustee  for  such  heir,  legatee,  or  devisee,  then  the  additional  restric- 
tion is  imposed,  that  such  facts  shall  have  occurred  not  only  subsequent 
to  the  death  of  the  deceased,  but  also  after  such  heir,  legatee  or  devisee 
shall  have  attained  his  or  her  majority. 

5.  Notice — possession  of  land  not  inconsistent  with  rights  of  others,  not 
notice  of  claim  under  verbal  contract.  During  the  lifetime  of  the  owner 
of  a  tract  of  land,  his  son,  who  was  a  man  of  family,  resided  with  him 
on  the  land,  and  after  the  death  of  the  father  the  son  continued  to  reside 
there;  there  was  evidence  that  the  possession  of  the  son  during  the  life- 
time of  the  father  was  in  subordination  to  the  father's  title:  Held, 
that  such  possession  by  the  son  was  no  notice  of  any  claim  he  might 
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have,  by  verbal  agreement  between  him  and  his  father,  as  against  a  pur- 
chaser in  good  faith  and  for  value  from  another  child  and  heir  of  the 
father. 

Appeal  from  the  Circuit  Court  of  Kendall  county;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Messrs.  Eldridge  &  Lewis,  and  Mr.  J.  Hale  Fowler, 
for  the  appellant. 

Messrs.  Brown  &  Southworth,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

Appellant  filed  his  bill  in  the  court  below  alleging,  in 
substance,  that  in  1855  Whitman  Stone  and  Freelove.  his 
wife,  being  seized  of  nineteen  and  one-half  acres  of  land, 
particularly  described,  entered  into  a  verbal  agreement  with 
appellant,  whereby  he  was  to  clothe,  support,  provide  for  and 
pay  all  their  expenses,  during  their  lives  ;  and  in  considera- 
tion thereof,  they  were  to  make  and  deliver  to  him  a  warranty 
deed  to  the  land,  and  also  sell  and  deliver  to  him  all  their 
personal  property,  which  property  was  then  by  them  delivered 
to  him,  as  was  also  possession  of  the  land,  as  part  perform- 
ance of  the  contract  on  their  part;  that  appellant  has  held 
uninterrupted  possession  of  the  land  and  goods  and  chattels 
ever  since  the  making  of  the  agreement,  and  that  he  has 
made  improvements  of  value  on  the  land.  It  is  further 
alleged  that  the  agreement  has  been  fully  performed  by  ap- 
pellant; that  Whitman  and  Freelove  died  intestate,  leav- 
ing appellant  and  one  Hannah  Carr  their  only  children  and 
heirs  at  law;  that  in  February,  1873,  Hannah  Carr  made  a 
pretended  sale  of  her  undivided  half  interest  in  the  land  to 
appellee,  and  executed  to  him  a  deed  for  the  same ;  that  such 
sale  and  deed  were  fraudulent,  and  made  with  intent  to  de- 
fraud appellant  of  his  rights  under  his  contract  with  Whit- 
man and  Freelove  Stone;  that  no  consideration  passed  from 
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appellee  to  Hannah  Can*  on  account  thereof,  or  if  he  paid 
anything,  he  did  so  knowing  that  appellant  claimed  and  was 
in  possession  of  the  premises  as  sole  owner;  and  that  appel- 
lee holds  the  legal  title  to  said  half  of  the  premises  in  trust 
for  appellant. 

Hannah  Carr  and  appellee  are  made  defendants,  and  re- 
quired to  answer  under  oath.  Bill  prays  that  appellee  be 
required  to  convey  to  appellant. 

Hannah  Carr  answered,  but  during  the  progress  of  the 
trial  the  bill  was  dismissed  as  to  her. 

Appellee  answered  under  oath,  alleging  that  he  bought  the 
interest  in  the  land  of  Hannah  Carr  about  a  year  before,  and 
paid  her  $300  in  cash  ;  that  he  then  had  no  notice,  and  did 
not  suppose  appellant  had,  or  claimed,  any  right  to  Hannah 
Carr's  interest  in  the  land;  that  he  bought  in  good  faith,  and 
took  a  deed  from  her  and  her  husband;  that  the  land  joins 
appellee's  farm,  upon  which  he  lived  before  and  at  the  time 
of  Whitman  Stone's  decease  ;  that  he  frequently  conversed 
with  said  Whitman  and  his  family  about  their  affairs,  and 
they  never  informed  or  intimated  to  him  that  said  Stone  had 
agreed  to  sell,  or  had  sold  his  property,  or  any  part  thereof, 
to  appellant,  as  claimed  in  his  bill;  that  if  there  had  been 
such  an  agreement  or  sale,  appellee  believes  he  would  have 
been  informed  of  it.  He  denies  the  making  of  improvements 
by  appellant,  except  some  slight  repairs  of  fences,  and  some 
small  and  cheap  out-sheds,  not  exceeding  $50  or  $100  in 
value.  He  further  alleges,  that  when  appellant  went  on  the 
premises  he  had  no  property,  except  a  little  clothing  and  fur- 
niture; that  he  had  a  wife  and  large  family  of  children  with 
him  ;  that  he  also  took  with  him  his  wife's  sister,  who  like- 
wise had  several  children  ;  that  the  father,  Whitman  Stone, 
took  them  all  in,  and  chiefly  supported  them  as  long  as  he 
lived — at  least  did  as  much  toward  supporting  them  as  ap- 
pellant did  toward  supporting  him  and  his  wife;  that  three 
or  four  years  after  they  went  there  to  live,  appellant's  wife 
died,  leaving  a  large  family  of  children,  and  Freelove  Stone 
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took  care  of  them  for  several  years,  and  brought  them  up. 
He  denies,  on  information  and  belief,  that  appellant  ever 
made  any  agreement  relative  to  the  land,  or  bought  the 
premises,  as  alleged  in  the  bill  ;  denies  that  he  ever  took 
possession  of  it,  but  alleges  that  he  went  on  it  to  live  with 
his  father,  and  that  his  father  managed  and  controlled  the 
farm,  and  did  more  toward  supporting  his  son  than  his  son 
did  toward  supporting  him  and  his  wife;  alleges  that  after 
Whitman  Stone's  decease,  appellant's  mother,  Fr-eelove  Stone, 
for  most  of  her  life,  did  more  toward  supporting  him  than 
he  did  toward  supporting  her.  He  also  sets  up  and  relies 
upon  the  Statute  of  Frauds.  He  also  further  alleges  that,  in 
May,  A.  D.  1872,  appellant  filed  his  petition,  under  oath, 
in  the  probate  court  of  Kendall  county,  for  letters  of  admin- 
istration on  the  estate  of  Whitman  Stone,  in  which  he  states 
that  said  Whitman  died  in  July,  1857,  leaving  property  and 
effects  in  said  county,  and  leaving  real  estate  consisting  of  a 
homestead,  containing  nineteen  and  one-half  acres,  worth  at 
his  decease  $300,  and  at  the  time  of  filing  the  petition,  $1000; 
that  the  land  mentioned  in  the  petition  is  the  same  as  that 
mentioned  in  appellant's  bill.  He  charges,  on  information 
and  belief,  that  appellant  filed  his  claim  for  the  support  and 
maintenance  of  his  said  parents,  in  the  said  probate  court, 
after  administration  was  had  of  the  estate  of  Whitman  Stone, 
amounting  to  $1000. 

Replication  was  filed  to  the  answer,  and  the  cause  was 
heard  on  bill,  answer  and  proofs,  upon  which  the  court  de- 
creed that  appellant's  bill  be  dismissed. 

The  first  point  made  under  the  errors  assigned  is,  that  the 
court  erred  in  rejecting  appellant  as  a  witness  to  prove  the 
contract  made  between  him  and  his  father  in  regard  to  the 
land. 

It  is  provided  by  the  second  section  of  the  "act  in  regard 
to  evidence  and  depositions  in  civil  cases,"  in  force  July  1, 
1872,  as  follows : 

"No  party  to  any  civil  action,  suit  or  proceeding,  or  person 
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directly  interested  in  the  event  thereof,  shall  be  allowed  to 
testify  therein  of  his  own  motion,  or  in  his  own  behalf,  by 
virtue  of  the  foregoing  section,  where  any  adverse  party  sues 
or  defends  as  the  trustee  or  conservator  of  any  idiot,  habit- 
ual drunkard,  lunatic  or  distracted  person,  or  as  the  execu- 
tor, administrator,  heir,  legatee  or  devisee  of  any  deceased 
person,  or  as  guardian  or  trustee  of  any  such  heir,  legatee  or 
devisee,  unless  when  called  as  a  witness  by  such  adverse 
party  so  suing  or  defending,  and  also  except  in  the  follow- 
ing cases,  namely  : 

"1st.  In  any  such  action,  suit  or  proceeding,  a  party  or 
interested  person  may  testify  to  facts  occurring  after  the 
death  of  such  deceased  person,  or  after  the  ward,  heir,  lega- 
tee or  devisee  shall  have  attained  his  or  her  majority."  2 
Gross,  150. 

It  is  argued,  inasmuch  as  Hannah  Carr  was  of  age  when 
the  contract  between  appellant  and  his  father  was  made,  the 
case  is  brought  within  the  exception,  and  appellant  was  a 
competent  witness.  This  does  not  accord  with  our  under- 
standing of  the  statute.  We  understand  that  each  of  the 
enumerated  disqualifying  clauses  stands  by  itself,  and  that 
the  exceptions  apply  to  such  of  them  as  they  are  at  all  appli- 
cable to  separately,  in  the  order  they  are  stated.  And,  there- 
fore, the  intent  is,  no  person  directly  interested,  etc.,  shall  be 
allowed  to  testify  when  the  adverse  party  sues  or  defends  as 
the  executor,  administrator,  heir,  legatee  or  devisee  of  any 
deceased  person,  except  as  to  facts  occurring  subsequent  to 
the  death  of  the  deceased,  and  as  to  those  he  may  testify; 
but  if  the  adverse  party  sues  or  defends  as  guardian  or  trustee 
for  such  heir,  legatee  or  devisee,  then  the  additional  restric- 
tion is  imposed,  that  such  facts  shall  have  occurred  not  only 
subsequent  to  the  death  of  deceased,  but  also  after  such  heir, 
legatee  or  devisee  shall  have  attained  his  or  her  majority. 
The  manifest  purpose  of  the  act  is,  that  parties  in  interest 
shall  be  allowed  to   testify  only  where  they  are  on  terms  of 
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comparative  equality;    and  this  would  be  defeated  by  any 
other  construction  than  that  we  have  given. 

The  next  point  urged  is,  that  the  petition  for  letters  of  ad- 
ministration was  improperly  received  in  evidence.  This  is 
not  tenable.  It  is  not  necessary  that  it  should  have  the  effect 
of  a  complete  estoppel  to  entitle  it  to  be  received  as  evidence. 
If  it  tended  to  show  that  appellant's  claim  was  urged  in 
bad  faith  it  was  competent,  and  that  it  had  this  tendency  is 
beyond  controversy.  It  can  hardly  be  accepted  as  a  sufficient 
excuse  for  a  false  affidavit,  that  a  party  legally  responsible  for 
his  acts  was  advised  by  counsel  to  make  it.  But  apart  from 
this,  the  evidence  was  competent,  subject  to  such  explanatory 
evidence  tending  to  weaken  its  effect  as  appellant  was  able  to 
produce. 

As  to  the  remaining  points,  we  think  the  evidence  is  not  with 
appellant  sufficiently  to  sustain  the  allegations  of  his  bill.  It 
was  incumbent  on  him  to  clearly  and  satisfactorily  prove  his 
contract,  and  his  compliance  with  it,  as  he  has  alleged  in  his 
bill.  A  careful  examination  of  the  record  leaves  us  unsat- 
isfied that  he  has  done  so. 

Appellee  is  a  purchaser  in  good  faith,  for  full  value,  and 
without  notice  of  appellant's  claim — for  appellant's  possession 
during  his  father's  lifetime  is  not  shown  to  have  been  of  that 
exclusive  character  necessary  to  justify  the  belief  that  it  was 
not  in  subordination  to  his  father's  ownership ;  and  since 
his  father's  death,  it  was  not  inconsistent  with  his  ownership 
of  the  undivided  half  of  the   premises  as  tenant  in  common. 

We  think  appellee  is  entitled  to  protection  in  his  purchase, 
and  that  the  decree  should  not  be  disturbed. 

The  decree  is  affirmed. 

Decree  affirmed. 
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American  Merchants'  Union  Express  Co. 

V. 

Isaac  M.  Wolf  et  al. 

1.  Express  companies — their  duties  as  common  carriers.  An  express 
company  is  not  only  required,  as  a  common  carrier,  to  transport  the 
goods  to  the  place  of  destination,  but  the  further  duty  is  enjoined  upon 
them  to  deliver  the  goods  to  the  consignee  at  his  residence  or  place  of 
business. 

2.  And  where  directions  are  given  to  that  effect  by  the  consignor,  it 
becomes  the  further  duty  of  an  express  company  to  collect  the  price  for 
which  the  goods  were  sold  by  the  consignor  to  the  consignee,  and  return 
the  money  to  the  consignor. 

3.  Where  goods  transported  by  an  express  company  are  by  it  tendered 
to  the  consignee,  and  he  fails  to  receive  and  pay  for  them,  it  is  the  duty 
of  such  express  company  to  notify  the  consignor  of  the  goods,  and  when 
this  is  done,  the  company  is  relieved  of  its  responsibility  as  a  common 
carrier,  and  holds  the  goods  subject  to  the  order  of  the  consignor,  but 
not  before. 

4.  Same — how  may  be  discharged  of  responsibility  as  common  carriers. 
An  express  company  can  discharge  itself  of  responsibility  as  a  common 
carrier  in  no  other  way  than  by  an  actual  delivery  of  the  goods  to  the 
proper  person,  at  his  residence  or  place  of  business,  except  by  proving 
that  it  has  been  excused  from  doing  so,  or  prevented  by  the  act  of  God  or 
the  public  enemy. 

5.  Evidence — G.  0.  D.  The  fact  that  goods  transported  by  an  express 
company  were  marked  C.  O.  D.  would  not,  of  itself,  unexplained,  be  suffi- 
cient evidence  of  an  agreement  that  the  company  was  to  collect  the  price 
for  which  the  goods  were  sold,  but  when,  in  addition  to  such  fact,  the 
plaintiff  testified  that  the  goods  were  to  be  shipped,  and  the  amount 
marked  on  them  collected,  it  ought  to  be  sufficient,  especially  upon  a 
point  upon  which  there  was  no  controversy  before  the  jury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Small  &  Moore,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  Wolf  and  Perlinsky,  appel- 
lees, against  the  American   Merchants*  Union  Express  Com- 
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pany,  to  recover  the  value  of  a  quantity  of  goods  delivered  to 
the  company,  at  Chicago,  October  8,  1872,  consigned  to  W.  A. 
Seib,  Atchison,  Kansas,  and  marked  "C.  O.  D.  $65.70." 

A  trial  of  the  cause  was  had  before  a  jury,  in  the  circuit 
court  of  Cook  county,  which  resulted  in  a  verdict  in  favor 
of  the  plaintiffs  for  $48.68.  The  court  overruled  a  motion 
for  a  new  trial,  and  rendered  judgment  upon  the  verdict,  to 
reverse  which  the  company  brings  the  record  here  by  appeal. 

It  appears,  from  the  evidence,  that  the  goods  consisted  of 
uniforms,  etc.,  ordered  to  be  used  in  the  then  pending  politi- 
cal campaign.  They  were  received  by  the  agent  of  the  com- 
pany at  Atchison,  on  the  10th  or  11th  day  of  October,  and 
on  the  same  day  the  goods  were  tendered  to  the  consignee, 
who  refused  to  accept  them,  "  saying  he  had  not  the  money 
to  take  them,  but  would  take  them  in  a  few  days." 

About  one  week  after  this,  the  agent  had  another  inter- 
view with  the  consignee,  in  which  he  was  told  the  goods  had 
been  ordered  for  the  Greeley  club  in  Atchison,  and  that  the 
club  had  not  raised  the  money  yet,  but  the  consignee  thought 
he  would  take  the  goods  in  a  few  days. 

When  the  campaign  was  nearly  over,  another  interview 
took  place,  when  the  agent  was  informed  the  goods  would 
not  be  taken. 

So  notice,  however,  was  given  by  the  agent  at  Atchison  to 
the  office  at  Chicago,  where  the  goods  had  been  shipped,  or 
to  the  consignor,  of  the  failure  of  the  consignee  to  accept 
and  pay  for  the  goods,  until  the  4th  day  of  November,  when 
the  agent  wrote  to  the  office  in  Chicago  as  follows:  "On  the 
8th  October,  1872,  you  billed  to  this  office  a  C.  O.  D  $65.70, 
from  Wolf  and  Perlinsky,  No.  380  Milwaukee  Avenue,  on 
W.  A.  Seib,  Atchison.  This  C.  O.  D.  remains  in  our  office 
unpaid.  The  parties  are  aware  of  its  being  here  and  waiting 
payment  of  the  bill.  What  shall  we  do  with  it?  Mr.  Seib 
has  not  been  able  to  raise  money  from  the  Lib.  club  to  take 
the  goods.  To-morrow  being  election  day,  goods  will  not  be 
needed.     Shall  I  return  them?" 
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This  notice  was  handed  to  appellees  on  the  loth  day  of 
November,  and  it  was  the  first  intimation  they  had  that  the 
goods  had  not  been  received  and  paid  for  by  the  consignee. 

The  first  ground  relied  upon  by  appellant's  counsel  to 
secure  a  reversal  of  the  judgment,  is,  that  the  court  refused 
to  give  the  following  instruction  : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
received  from  the  plaintiifs  the  goods  in  controversy  in  this 
suit,  on  or  about  the  9th  day  of  October,  A.  D.  1872,  and 
that  the  defendant  forwarded  said  goods  to  W.  A.  Seib,  and 
offered  to  deliver  the  same  to  him,  within  a  reasonable  time 
thereafter,  and  that  said  Seib  refused  to  receive  the  same,  and 
that  the  defendant  thereupon  stored  said  goods  in  its  ware- 
house, and  holds  the  same  subject  to  the  order  of  the  plaintiifs, 
then  the  jury  are  instructed  to  return  a  verdict  for  the  defend- 
ant." 

Where  railroad  companies  receive,  as  common  carriers, 
merchandise  for  transportation,  the  rule  is  well  settled  that, 
when  the  goods  arrive  at  their  destination,  if  the  consignee 
is  not  ready  to  receive  them,  it  is  the  right  of  the  company 
to  store  the  goods  in  a  safe  warehouse,  there  to  be  held  for 
the  consignee  when  he  may  call  for  them,  and  that,  ordinarily, 
no  notice  is  required  to  be  given  of  the  arrival  of  the  goods, 
to  consignee  or  consignor.  Merchants'  Dispatch  Transportation 
Co.  v.  Hallock,  64  111.  284. 

This  doctrine,  however,  has  no  application  to  the  duties 
and  obligations  of  an  express  company.  An  express  com- 
pany is  not  only  required,  as  a  common  carrier,  to  transport 
the  goods  to  the  place  of  destination,  but  the  further  duty  is 
enjoined  upon  them  to  deliver  the  goods  to  the  consignee,  at 
his  residence  or  place  of  business.  Baldwin  v.  The  American 
Express  Co.  23  111.  197. 

It  frequently  occurs,  as  it  did  in  the  case  under  considera- 
tion, that  an  express  company  has  still  another  duty  to  per- 
form, and  that  is,  to  collect  the  price  for  which  the  goods  were 
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sold  by  the  consignor  to  the  consignee,  and  return  the  money 
to  the  consignor. 

An  express  company  can  not  relieve  itself  of  responsibility 
for  goods  received  for  transportation,  by  proof  that  it  carried 
the  goods  to  the  depot  or  place  where  the  consignee  may 
reside,  and  there  placed  them  in  a  warehouse,  ready  for  the 
consignee.  As  was  said  by  this  court,  in  Baldwin  v.  The 
American  Express  Co.  supra,  "  it  is  the  settled  doctrine  of 
England  and  of  this  country,  that  there  must  be  an  actual 
delivery  to  the  proper  person,  at  his  residence  or  place  of 
business,  and  in  no  other  way  can  he  discharge  himself  of  his 
responsibility  as  a  common  carrier,  except  by  proving  that  he 
has  performed  such  engagement,  or  has  been  excused  from 
the  performance  of  it,  or  been  prevented  by  the  act  of  God  or 
a  public  eneniy." 

In  this  case,  the  goods  were  not  delivered  to  the  consignee, 
nor  was  the  company  prevented  by  the  act  of  God  or  a  public 
enemy. 

Has  the  company  been  excused  from  a  delivery  of  the 
goods,  or,  in  other  words,  after  the  goods  were  offered  to  the 
consignee,  and  he  declined  to  receive  and  pay  for  them,  can 
the  company  relieve  itself  of  responsibility  by  storing  the 
goods  and  holding  them  in  store  until  they  become  worthless, 
before  any  notice  is  given  to  the  consignor? 

The  agent  at  Atchison  knew  the  character  of  the  goods, 
and  must  have  known  that,  after  the  election  in  the  early 
part  of  November,  they  would  be  worthless;  but,  notwith- 
standing this  fact,  he  held  these  goods  from  the  11th  day  of 
October  until  the  4th  day  of  November,  before  he  notified 
the  office  in  Chicago  that  the  consignee  declined  to  receive 
them. 

The  goods  were  thus  held  by  the  agent  for  a  period  of  24 
days  after  he  had  notice  that  they  would  not  be  received,  and 
the  consignor  received  no  notice  whatever  in  regard  to  the 
fate  of  the  goods  until  the  middle  of  November. 
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We  are  of  opinion  that  the  appellant  did  not  discharge  the 
duty  the  law  cast  upon  it  as  a  common  carrier  of  goods  ;  that, 
when  the  goods  were  tendered  to  the  consignee,  and  he  failed 
to  receive  and  pay  for  them,  it  was  the  duty  of  the  agent  at 
Atchison  to  give  immediate  notice  to  the  office  in  Chicago, 
and  that  the  agent  in  the  office  at  Chicago  was  required,  upon 
receipt  of  such  notice,  to  at  once  notify  the  consignor  of  the 
goods.  Had  this  been  done,  the  company  would  have  been 
relieved  of  responsibility,  and  held  the  goods  subject  to  the 
order  of  the  consignor. 

If  we  are  correct  in  these  views,  it  follows  that  the  instruc- 
tion was  properly  refused,  for  the  reason  that  it  ignored 
entirely  the  question  of  notice  to  the  consignor. 

While  it  may  be  true  that  it  is  the  duty  of  the  company  to 
hold  the  goods  a  reasonable  time,  if,  when  a  delivery  is 
offered,  the  consignee  is  not  ready  at  the  time  to  receive 
them,  yet  this  in  no  manner  conflicts  with  the  other  obliga- 
tion, which  required  notice  to  be  given  to  the  consignor. 

It  is  also  insisted  that  an  instruction  given  for  appellees 
was  erroneous,  as  it  assumed  there  was  no  agreement  that  the 
company  was  to  collect  the  price  for  which  the  goods  were 
sold,  when  it  is  claimed  the  proof  does  not  show  such  was 
the  fact. 

The  goods  were  marked  "C.  O.  D."  This,  of  itself,  unex- 
plained, would  not  be  sufficient,  but,  in  addition  to  this  fact, 
the  plaintiff  testified  the  goods  were  to  be  shipped  to  Atchi- 
son, Kansas,  and  collect  $65.70.  This  evidence,  in  connection 
with  the  marking  on  the  package,  ought  to  be  sufficient, 
especially  upon  a  point  upon  which  there  was  no  controversy 
before  the  jury. 

It  is  next  urged  that  the  circuit  court  erred  in  not  con- 
fining appellees'  evidence,  to  establish  the  amount  of  dam- 
ages, to  the  value  of  the  goods  at  the  place  of  destination,  at 
the  time  the  goods  should  have  been  delivered. 

It  is  a  sufficient  answer  to  the  position  of  appellant,  that  the 
objection  now  urged  was  not  made  in  the  circuit  court,  nor 
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does  the  bill  of  exceptions  contained  in  the  record  show  that 
any  decision  was  made  by  the  circuit  court  upon  the  question, 
and,  in  the  absence  of  a  decision,  we  are  aware  of  no  practice 
under  which  error  can  be  assigned. 

If  appellees  offered  evidence  which  was  not  admissible, 
appellant  should  have  objected  to  its  introduction,  pointed 
out  the  objection,  obtained  the  decision  of  the  court  upon  the 
point  raised,  and  excepted  to  the  decision.  Then,  upon  ap- 
peal, the  question  would  properly  arise,  whether  there  was 
error  in  the  decision  of  the  court.  This,  however,  was  not 
done,  and  the  question,  attempted  to  be  made  does  not  arise 
upon  this  record. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Artemus  Carter 
v. 

»  Lewis  D.  Webster. 

Real  estate  agent — commissions  on  sale  of  real  estate.  In  a  suit  by  a 
real  estate  agent  to  recover  commissions  on  a  sale  of  defendant's  land, 
where  the  defendant  had  employed  the  plaintiff  to  sell  or  procure  an 
offer  for  the  land,  and  the  plaintiff  applied  to  another  agent,  and  he  to  a 
third,  and  the  third  agent  sent  a  customer  to  the  defendant,  who  purchased 
the  land,  and  it  appeared  that  it  was  the  local  custom  among  real  estate 
agents  to  assist  each  other  in  making  sales,  and  to  divide  the  commis- 
sions, a  judgment  was  rendered  in  favor  of  the  plaintiff:  Held,  that  it 
was  through  the  instrumentality  of  plaintiff,  and  those  he  interested  in 
assisting  him,  that  defendant  was  enabled  to  effect  the  sale,  and  the  judg- 
ment should  be  affirmed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellant. 

Messrs.  Hunter  &  Page,  and  Mr.   I.  D.  Adair,  for  the 
appellee. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  suit  was  brought  to  recover  commissions  on  an  alleged 
sale  of  real  estate.  The  theory  of  plaintiff's  case  is.  that  he 
was  employed  by  defendant  to  sell  for  him  a  certain  tract  of 
land,  or  procure  an  offer  for  it.  and  that  by  his  efforts  with 
other  real  estate  men,  he  did  procure  a  party  to  make  an  offer, 
which  was  accepted  by  defendant.  On  the  other  hand,  de- 
fendant maintains  his  agreement  with  plaintiff  was  that  he 
should  sell  for  him  an  entire  quarter-section  of  land,  at  $350 
per  acre,  and  that  plaintiff  never  effected  a  sale  or  procured 
any  one  that  was  ready  and  willing  to  pay  that  price  for  the 
land. 

There  is  some  conflict  in  the  evidence,  but  we  think  enough 
appears  to  justify  the  finding  of  the  jury.  It  was  through  the 
instrumentality  of  plaintiff,  and  those  he  interested  in  assist- 
ing him,  that  defendant  was  enabled  to  effect  a  sale  of  his 
property.  A  local  custom  seems  to  exist  among  real  estate 
agents,  that  when  a  piece  of  property  is  placed  in  the  hands 
of  one  agent,  if  he  has  no  customer,  to  go  among  other  real 
estate  men  to  solicit  buyers.  When  a  sale  is  effected,  it  is 
usual  to  divide  commissions. 

While  the  owner  is  not  at  all  bound  by  such  a  custom,  it  is 
wholly  immaterial  to  him  what  number  of  persons  his  own 
agent  may  employ  to  assist  him  in  finding  a  purchaser  for 
his  property,  or  what  he  pays  them  for  their  services  in  the 
premises. 

The  usual  plan  was  adopted  in  this  case.  Plaintiff  engaged 
Bruner  to  secure  a  purchaser  for  defendant's  land,  and,  accord- 
ing to  the  custom  that  prevails,  Bruner  induced  Gun,  another 
real  estate  agent,  to  interest  himself  to  find  a  buyer  for  the 
land.  Gun  did  mention  the  fact  this  property  was  for  sale 
to  Mr.  Mears,  and  through  the  information  thus  obtained 
Mr.  Mears,  sen.,  went  directly  to  defendant  and  bought  the 
property  of  him.     The  effect  of  what  plaintiff  did  was  to  pre- 
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sent  to  defendant  a  person  who  made  an  offer  for  the  property 
that  he  was  willing  to  and  did  accept.  This  was  all  plaintiff 
undertook  to  do,  according  to  his  theory  of  the  case,  or  all  he 
had  to  do  to  earn  his  commissions,  and  we  can  not  say  the 
jury  were  not  warranted  in  finding  it  was  sustained  by  the 
evidence.  The  testimony  was  conflicting,  and  it  was  a  proper 
case  for  a  jury. 

When  considered  together,  the  instructions  stated  the  law 
applicable  to  the  case  with  sufficient  clearness  and  accuracy. 

Upon  the  whole  record,  we  are  of  opinion   the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


Bolivar  Blood 

v. 

Charlotte  A.  Barnes. 

1.  Married  woman — separate  property  of,  used  by  husband,  not  thereby 
subjected  to  payment  of  Ms  debts.  The  fact  that  the  husband  uses  and 
enjo}-s  the  separate  property  of  the  wife,  and  out  of  it  procures  the  means 
for  the  support  of  his  family,  does  not  render  such  property  liable  for  the 
debts  of  the  husband. 

2.  So,  where  the  husband  was  a  printer,  and  the  wife  invested  money 
arising  from  the  sale  of  her  separate  property,  derived  from  a  source 
other  than  her  husband,  in  types  and  printing  machinery,  which  was 
used  and  managed  by  the  husband  in  his  business  as  a  printer,  from 
which  he  procured  the  means  of  support  for  his  family,  it  was  held,  that 
the  property  was  not  liable  for  the  debts  of  the  husband,  but  was  as  com- 
pletely protected  as  if  it  had  been  the  property  of  a  stranger. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  F.  S.  Murphy,  for  the  appellant. 

Messrs.  Douglass  &  Harvey,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  to  the  June  term, 
1874,  of  the  Knox  circuit  court,  by  Charlotte  A.  Barnes, 
against  Bolivar  Blood,  for  a  lot  of  types  and  material  used  in 
printing  the  "Galesburg  Free  Press." 

The  defendant,  who  was  a  constable  of  the  county,  pleaded 
several  pleas,  among  them,  that  the  articles  were  the  prop- 
erty of  M.  S.  Barnes,  the  husband  of  the  plaintiff,  and  justi- 
fving  the  taking  in  virtue  of  an  execution  in  his  hands, 
issued  by  the  police  magistrate,  in  the  suit  of  W.  C.  Clarke 
against  the  said  M.  S.  Barnes,  and  levied  by  him  on  the 
property  in  question. 

The  jury  found  the  issues  for  the  plaintiff,  on  which,  after 
overruling  a  motion  for  a  new  trial,  the  court  rendered  judg- 
ment. 

To  reverse  this  judgment,  this  appeal  is  taken,  and  errors 
assigned  upon  the  instructions  given  and  refused,  and  in 
overruling  a  motion  for  a  new  trial. 

There  have  been  two  trials  of  this  cause,  each  resulting  in 
a  verdict  for  the  plaintiff,  and  we  are  now  asked  to  declare 
there  was  error  in  refusing  a  third  trial. 

We  have  examined  the  evidence  carefully,  and  find  no  con- 
flict in  it,  the  whole  of  it  going  to  show  the  property  levied 
on  was  the  property  of  the  plaintiff,  purchased  with  her  own 
money,  and  belonging  to  her  in  her  own  right,  and  derived 
from  a  source  other  than  her  husband.  There  is  no  dispute 
about  this. 

The  point  next  insisted  on  by  appellant  is,  the  fact  that 
her  husband,  the  defendant  in  the  execution,  used  and  enjoved 
the  property  as  his  own,  and  out  of  it  procured  the  means 
for  the  support  of  his  family,  he  having  no  means  to  do  so 
other  than  by  the  practice  of  his  art  and  skill  as  a  printer. 

This,  as  was  held  in  Dean  v.  Bailey,  50  111.  481,  was  not 
incompatible  with  the  ownership  residing  in  the  wife.  It 
was  there  said,  if  we  were  to  hold   that  a  wife  owning  per- 
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sonal  property  rendered  it  liable  for  her  husband's  debts, 
merely  by  allowing  him  to  have  a  general  use  and  control 
over  it,  the  property  of  the  wife  could  be  secure  only  by  a 
practical  divorce  a  mensa  et  ihoro,  and  by  setting  up  a  domestic 
establishment  entirely  apart  from  her  husband.  See,  also, 
Primmer  v.  Clabaugh,  78  111.  94.   . 

An  argument  is  drawn  against  the  right  of  appellee  from 
the  fact  that,  at  one  time,  her  husband  mortgaged  this  prop- 
erty. That  is  explained  as  having  been  done  by  mistake.  It 
was  to  raise  money  in  part  for  the  use  of  the  wife,  and  when 
the  mistake  was  discovered,  she  herself  executed  the  mort- 
gage. 

This  was  the  only  instance  in  which  the  husband  attempted 
to  exercise  a  power  to  dispose  of  this  property,  and  that, 
under  the  circumstances,  should  not  prejudice  the  right  of 
appellee.  Her  husband  did  not  claim  the  property  as  his. 
He  always  said  it  belonged  to  his  wife,  and  so  informed  the 
officer  when  he  was  about  to  levy  the  execution.  Under  a 
fair  interpretation  of  the  act  of  1861,  and  subsequent  statutes, 
the  claim  of  the  Avife  must  be  acknowledged.  Although 
under  cover  of  this  law  frauds  may  be  attempted,  juries  are 
admonished  thereby  to  exercise  the  most  rigid  scrutiny  in  all 
such  cases.  This  case  has  been  twice  examined  by  an  impar- 
tial jury,  and  they  have  found  nothing  of  a  fraudulent  nature 
in  the  transaction. 

There  is  a  marked  difference  between  this  case  and  those  of 
Wortman  v.  Price,  47  111.  22,  Brownell  v.  Dixon,  37  ib.  197,  and 
Wilson  v.  Loomis,  55  ib.  352,  cited  by  appellant.  It  is  like 
the  case  of  Dean  v.  Bailey,  supra,  in  which  the  cases  of  Wort- 
man  v.  Price,  and  Elijah  v.  Taylor,  37  111.  247,  were  com- 
mented on  and  the  difference  pointed  out.  In  the  former 
case,  the  wife  had  placed  money  in  the  hands  of  her  husband, 
to  be  used  by  him  in  trade,  and  it  was  held  as  a  loan  of  money 
to  him,  and  his  stock  in  trade  would  be  liable  for  his  debts. 

In  Elijah  v.  Taylor,  the  husband,  by  his  personal  labor, 
had  raised  a  crop  upon  his  wife's  land,  and  it  was   held,  the 
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crop  was  liable  for  his  debts,  saving,  perhaps,  a  lien  in  her 
favor  for  a  reasonable  rent.  In  this  case,  the  court  sav,  if 
the  wife  has  invested  her  money  in  a  farm,  and  in  the  stock 
and  implements  necessary  for  its  cultivation,  which  would 
often  be  the  best  mode  of  providing  for  her  children,  we  see 
no  reason  why  she  should  not  employ  the  aid  of  her  husband 
in  its  management  without  subjecting  her  property  to  the 
payment  of  his  debts. 

In  Brownell  v.  Dixon,  the  question  was,  in  whom  was  the 
ownership  of  the  property  vested.  In  Wilson  v.  Loomis,  supra, 
the  wife  placed  her  money  in  the  hands  of  her  husband,  for 
the  purpose  of  carrying  on  a  general  trade  in  lumber,  in  the 
wife's  name,  and  the  husband,  by  his  labor  and  skill  in  the 
undertaking,  increased  the  fund.  It  was  held,  the  capital  and 
increase  were  not  the  separate  property  of  the  wife,  but  were 
liable  for  the  debts  of  the  husband. 

We  think  this  case  is  like  that  of  Dean  v.  Bailey,  supra, 
and,  as  the  husband  was  a  printer  by  trade,  there  was  as  much 
propriety  in  investing  her  money  in  types  and  printing  ma- 
chinery, to  be  managed  by  her  husband,  as  there  was  in 
investing  in  a  farm,  and  stock  and"  implements  necessary  to 
its  cultivation,  to  be  controlled  by  her  husband,  who  was  a 
farmer.  That  was  the  best  way  to  provide  for  the  familv, 
whilst  this,  the  husband  being  a  printer,  was  the  best  wav  to 
provide  for  his  family,  and  this  without  subjecting  the  prop- 
erty to  the  payment  of  his  debts.  This  property,  so  situated, 
is  as  completely  protected  as  though  it  were  the  property  of 
a  stranger. 

It  is  complained,  the  court  refused  to  give  for  the  defend- 
ant instructions  numbered  5  and  6,  but,  as  they  relate  to  a 
question  not  in  the  case,  no  point  can  be  made  on  them.  The 
proof  is  clear  that  the  house  and  lot  in  Aurora,  in  this  State, 
which  paid  for  the  property  in  dispute,  was  purchased  with 
the  money  of  appellee,  and  the  title  taken  in  her  own 
name. 
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This  case  having  been  twice  tried  by  a  jury,  and  their  find- 
ing not  against  the  weight  of  the  evidence,  and  the  jury 
properly  instructed,  we  must  affirm  the  judgment,  and  the 
same  is  affirmed. 

Judgment  affirmed. 


Norman  Frame 

v. 
Austin  Badger. 

1.  Instructions— should  not  misrecite  evidence.  An  instruction  which 
recites  evidence  that  is  not  before  the  jury,  in  a  way  which  implies  that 
the  judge  trying  the  case  understands  the  evidence  as  therein  recited,  is 
erroneous. 

2.  When  the  evidence  is  slight,  or  is  highly  contradictory,  it  is  im- 
proper to  select  isolated  portions  of  the  evidence,  and  give  them  promi- 
nence by  calling  the  attention  of  the  jury  especially  to  them,  and  such 
practice  should  not  be  indulged  in  by  the  circuit  courts. 

3.  Same — should  not  indicate  any  opinion  as  to  the  weight  of  evidence. 
In  giving  instructions,  the  judge  should  always  abstain  from  in  any  man- 
ner indicating  an  opinion  as  to  the  weight  of  evidence,  unless  it  is  of 
that  character  which  the  law  deems  conclusive. 

4.  Leasing- — what  amounts  to.  An  execution  was  levied  on  certain 
grain  raised  by  the  defendant  in  execution,  and  was  replevied  by  one" 
claiming  that  the  grain  was  raised  on  his  land  by  the  defendant,  for  him, 
under  a  contract  by  which  he  was  to  furnish  the  defendant's  family  with 
necessaries,  and  pay  him  as  much  more  as  he  could  afford,  depending  upon 
the  crop  raised.  On  the  trial  of  the  replevin  suit,  it  appeared  that  the 
land  on  which  the  grain  was  raised  belonged  to  the  plaintiff's  brother, 
but  the  plaintiff  testified  that  he  had  control  of  the  farm,  and  was  to  pay 
his  brother  what  he  considered  a  fair  share  of  its  products,  in  cash,  and 
not  in  a  portion  of  the  crop:  Held,  that  this  testimony,  being  uncontra- 
dicted, established  a  virtual  leasing  of  the  land,  and  that  the  plaintiff,  as 
lessee,  was  the  owner  of  the  grain  he  raised  on  it,  and  it  was  improper, 
by  instruction,  to  leave  the  question  to  the  jury,  whether  the  grain  be- 
longed to  the  brother  of  the  plaintiff  or  not. 

5.  Fraudulent  combination — expression  of  opinions  as  to  one's  ability 
to  pay.  In  an  action  of  replevin  for  grain  taken  on  execution  as  the 
property  of  the  debtor,  but  which  the  plaintiff  claims  was  raised  for 
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him  and  on  his  land,  bj7-  the  debtor  working  in  his  employ,  evidence  that 
the  plaintiff  had  expressed  an  opinion  to  a  creditor  of  the  execution 
debtor  that  such  debtor  would  be  able  to  pay  some  or  all  of  his  debts  by 
a  given  time,  which  does  not  mislead  his  creditors,  does  not  tend,  in  the 
slightest  degree,  to  prove  that  the  plaintiff  in  the  replevin  suit,  and  the 
execution  debtor,  had  entered  into  a  fraudulent  arrangement  to  cheat  or 
wrong  the  creditors  of  such  debtor,  nor  would  such  expression  of  opinion 
imply  an  admission  that  the  crop  raised  by  such  debtor  belonged  to  him, 
so  as  to  estop  the  plaintiff  in  replevin,  or  that  he  was  falsely  claiming 
the  grain. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  F.  Crosby,  and  Mr.  B.  K  Smith,  for  the  .appellant. 

Mr.  M.  S.  Joslyn,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  sued  appellee,  in  the  circuit  court  of  McHenry 
county,  in  an  action  of  replevin,  for  the  recovery  of  a  quan- 
tity of  wheat,  oats  and  corn.  The  writ  was  executed  and  the 
property  delivered  to  plaintiff.  Before  a  trial  was  had  it  was 
stipulated  and  agreed  that  the  trial  should  be  had  as  though 
all  proper  pleas  in  a  replevin  suit  were  filed,  with  replications 
thereto,  and  issues  in  fact  joined.  A  trial  was  had  before  the 
court  and  a  jury,  resulting  in  a  verdict  in  favor  of  defendant. 
A  motion  for  a  new  trial  was  entered,  but  was  overruled  by 
the  court,  and  judgment  was  rendered  on  the  verdict,  and  the 
plaintiff  appeals  to  this  court. 

It  appeared,  on  the  trial,  that  appellant  had  charge  of  and 
controlled  a  farm  in  McHenry  county,  which  belonged  to  his 
brother,  who  was  a  non-resident  of  the  State.  He  had  with 
him  an  arrangement  that  he  was  to  cultivate  it,  and  pay  his 
brother  what  he  considered  a  fair  consideration  for  the  use 
of  the  farm.  Appellant  had  occupied  the  place  on  these 
terms  for  five  or  six  years,  and  a  final  settlement  was  made 
by  them  in  the  spring  of  1874,  for  the  use  of  the  farm  for 
the  years  1871  and  1872.     Appellant,  under  the  arrangement, 
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was  to  pay  his  brother  in  cash,  and  not  in  a  portion  of  the 
grain   raised  on  the  farm. 

During  the  years  1870  and  1871,  appellant  had  leased  a 
portion  of  the  farm  to  Leonard  Frame,  for  a  third  of  the 
grain  and  hay  he  should  raise  on  that  portion,  he  finding 
everything  necessary  to  the  cultivation  and  harvesting  the 
crops,  but,  being  unable  to  support  his  family,  owing  to  the 
sickness  of  his  wife,  in  the  autumn  of  1871  it  was  agreed 
that  Leonard  should  work  the  ensuing  year  for  appellant,  on 
another  farm,  appellant  to  furnish  his  family  with  necessaries, 
and  to  pay  him  as  much  more  as  he  could  afford,  depending 
upon  the  result  of  the  crops,  as  we  infer.  But,  owing  to  the 
sickness  of  his  wife,  Leonard  was  unable  to  remove  to  the 
other  place,  but  remained  on  the  farm  of  appellant's  brother, 
and  cultivated  it  as  he  had  previously  done.  Appellant,  in 
pursuance  of  the  agreement,  purchased  and  furnished  goods, 
groceries,  etc.,  for  the  use  of  Leonard's  family,  to  the  amount 
of  $311.  It  also  appears  that  Leonard  was  a  distant  relative 
of  appellant. 

In  the  autumn  of  1872,  Sherwood  &  Austin,  having  recov- 
ered a  judgment  in  the  circuit  court  against  Leonard,  for 
something  more  than  $200,  sued  out  an  execution,  placed  it 
in  the  hands  of  the  sheriff,  and  had  it  levied  on  the  property 
in  dispute,  and  for  the  recovery  of  which  appellant  brought 
this  suit.  There  is  no  dispute  that  the  grain  was  raised  by 
Leonard  on  the  farm  of  the  brother  of  appellant. 

It  also  appears  that,  in  the  summer  of  1872,  E.  A.  Murphy 
&  Co.  caused  an  execution  to  be  levied  on  this  and  other 
property,  on  which  one  Delafield  held  a  chattel  mortgage,  as 
the  property  of  Leonard.  Appellant  and  Delafield  com- 
menced replevin  before  a  justice  of  the  peace,  where,  on  a 
trial,  the  case  was  decided  in  favor  of  the  constable,  and  an 
appeal  was  prosecuted  to  the  circuit  court,  but,  before  a  trial 
was  had,  Leonard  turned  out  property  not  subject  to  execu- 
tion, to  appellant  and  Delafield,  nearly  sufficient  to  satisfy 
both  debts,  and  the  replevin  suit  was  compromised,  and  E.  A. 
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Murphy  &  Co.  were  paid  their  debt,  and  the  property  was 
released  from  the  levy,  and  the  replevin  suit  dismissed. 

It  also  appears  that,  in  the  summer  of  1872,  appellant  had 
a  conversation  with  E.  A.  Murphy,  in  which  he  says  that 
appellant  told  him  that  Leonard  Frame's  crops  were  good, 
and  that  he  thought  he  would  be  able  to  pay  a  part  of  his 
debts  the  next  fall  ;  that,  on  the  next  day,  appellant  came  to 
him  and  said  he  had  forgotten  to  tell  him,  on  the  day  before, 
that  Leonard  was  working  for  him  that  year.  On  cross-ex- 
amination, this  witness  said  he  would  not  be  positive  whether 
appellant  "said  Leonard's  crops  were  good,  or  that  Leonard 
had  raised  good  crops;"  that  he  would  not  be  positive  as  to 
whether  appellant  "said  he  had  forgotten  to  tell  me  whether 
Leonard  was  working  for  him,  or  that  he  felt  it  his  duty  to 
come  and  tell  me  the  way  the  thing  stood." 

Appellant,  on  being  recalled,  testified  that  he  told  Murphy 
that  Leonard  had  raised  good  crops  that  year,  and  that,  when 
he  saw  Murphy  the  next  day,  he  said  to  him  he  thought  it 
his  duty  to  tell  him  how  the  matter  stood,  and  that  Leonard 
was  working  for  him,  and  had  been  during  the  year. 

The  controversy  arises  on  this  evidence  as  to  the  ownership 
of  the  property.  Appellant  claims  that,  as  he  hired  Leonard 
to  cultivate  the  grain,  the  title  is  in  him.  On  the  other  hand, 
appellee  contends  that  the  arrangement  was  designed  and  car- 
ried out  for  the  purpose  of  defrauding,  hindering  and  delay- 
ing creditors  of  Leonard  in  the  collection  of  their  debts. 
This  seems  to  have  been  the  theory  of  the  defense  on  the 
trial  below. 

It  is  urged,  as  a  ground  of  reversal,  that  the  court  below 
erred  in  giving  the  1st  and  3d  of  appellee's  instructions. 
This  is  the  1st  instruction  : 

"1st.  In  this  case,  the  court  instructs  the  jury,  as  a  mat- 
ter of  law,  that  the  burden  of  proof  is  upon  the  plaintiff  to 
show,  from  the  evidence  in  the  case,  that,  at  the  time  of  suing 
out  this  wrrit  of  replevin,  he  was  the  owner  of  the  property 
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in  question;  and  if  the  evidence  in  the  case,  or  from  the  lack 
of  evidence,  he  has  failed  to  show  he  was  such  owner,  or  if 
the  evidence  on  that  question  is  equally  balanced,  then  the 
jury  should  find  for  the  defendant;  and  it  is  not  enough  that 
the  jury  may  believe,  from  the  evidence,  that  the  property  in 
question,  at  the  time  of  its  replevy,  belonged  to  the  brother 
of  the  plaintiff,  who  lives  in  Virginia." 

We,  after  a  careful  examination  of  the  entire  record,  fail  to 
find  any  evidence  on  which  to  base  the  last  clause  of  this  in- 
struction. Appellant  testified,  and  is  uncontradicted,  that  he 
had  the  control  of  the  place,  and  was  to  pay  his  brother  what 
appellant  considered  a  fair  share  of  its  products;  and  he  had 
sold  one-third  of  the  grain  raised  on  the  place,  and  paid  the 
proceeds  to  his  brother.  This  was  virtually,  and  in  effect,  a 
leasing  of  the  place,  and,  as  lessee,  appellant  was  the  owner 
of  the  grain  he  raised,  and  Leonard  Frame  was  his  tenant 
during  the  time  he  occupied  the  property  prior  to  1872,  hence 
there  were  no  grounds  for  leaving  the  question  to  the  jury 
whether  the  grain  belonged  to  Charles  Frame.  It  was  cal- 
culated to  mislead  the  jury,  and  should  have  been  stricken 
out  of  the  instruction  before  it  was  given. 

The  third  instruction  is  this  : 

"3d.  If  the  jury  believe,  from  the  evidence,  that,  in  the 
summer  of  1872,  the  plaintiff,  Gorman  Frame,  told  E.  A. 
Murphy,  a  creditor  of  Leonard  Frame,  that  he  (Leonard)  was 
doing  well  on  the  place,  and  that  he  thought,  in  the  fall,  when 
he  came  to  harvest  his  crops,  he  would  have  enough  and  be 
able  to  pay  all  his  debts,  this  is  a  circumstance  and  to  be 
taken  into  account  by  the  jury  as  tending'to  show  that  the 
arrangement  between  said  Norman  Frame  and  Leonard 
Frame,  as  to  the  property  in  question,  was  fraudulent  as  to 
the  creditors  of  said  Leonard  Frame;  and  if,  from  all  the 
facts  and  circumstances  proven  in  the  case,  the  jury  find  that 
such  arrangement  about  said  property  was  made  and  entered 
into  by  them  (Norman  and  Leonard  Frame)  with  the  intent 
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and  view  on  their  part  to  hinder  or  delay  the  creditors  of 
said  Leonard  Frame  in  the  collection  of  their  debts,  then 
they  should  find  for  the  defendant." 

This  instruction  is  unfair  to  appellant.  In  the  first  place, 
it  misrecites  the  evidence.  It  states  that,  if  the  jury  believe 
that  appellant,  in  the  summer  of  1872,  said  to  Mnrphy,  a 
creditor  of  Leonard  Frame,  that  he  was  doing  well  on  the 
place,  and  that  he  thought,  in  the  fall,  when  he  came  to  har- 
vest his  crops,  he  would  be  able  to  pay  all  of  his  debts,  it 
would  be  a  circumstance  indicating  fraud.  From  this  record, 
there  is  not  the  slightest  pretense  for  saying  that  appellant 
gave  it  as  his  opinion  that  Leonard  would  be  able  to  pay  all 
of  his  debts  in  the  fall.  Either  the  bill  of  exceptions  does 
not  fairly  represent  the  evidence,  or  the  court  below  has 
fallen  into  error  in  regard  to  what  the  evidence  was,  when 
this  instruction  was  given.  The  instruction  implied  that  the 
judge  trying  the  case  understood  the  evidence  as  recited  in 
the  instruction,  and  we  presume  the  jury  so  inferred,  and 
acted. 

Again,  when  the  evidence  is  slight,  or  is  highly  contradic- 
tory, it  is  unfair  to  select  isolated  portions  of  the  evidence, 
and  give  them  prominence  by  calling  the  attention  of  the  jury 
especially  to  them.  Such  a  practice  is  improper,  as  this  court 
has  frequently  held,  and  it  should  not  be  indulged  in  by  the 
circuit  courts.  All  evidence  properly  admitted  on  the  trial  is 
only  received  because  it  is  supposed  to  tend  to  prove  the  issue, 
and  it  is  the  duty  of  the  jury  to  weigh  and  consider  all  that 
is  thus  admitted  on  the  trial,  and  the  judge  invades  the  pro- 
vince of  the  jury  when  he  undertakes  to  inform  them  that 
one  part  of  the  evidence  is  superior  to  another,  or  that,  if 
thev  believe  one  part  of  the  evidence,  they  should  discard 
another,  or,  generally,  if  they  believe  a  particular  item  of 
evidence,  they  should  find  for  one  or  the  other  of  the  parties 
to  the  suit.  The  court  should  always  instruct  that,  if  the 
facts  averred  in  the  issue  are  proved,  reciting  thern,  then  they 
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should  find  for  the  party  in  whose  favor  they  shall  find  the 
facts;  or,  if  either  party  holding  an  affirmative  fails  to  prove 
the  affirmative  facts,  the  jury  may  be  told  that  if  they  so 
find,  they  should  find  against  him.  But  the  judge  should 
always  abstain  from  in  any  manner  indicating  an  opinion  as 
to  the  weight  of  evidence,  unless  it  is  of  that  character  which 
the  law  deems  conclusive. 

Again,  the  theory  of  the  first  part  of  the  instruction  is 
wrong.  We  fail  to  see  how  the  expression  of  the  opinion  by 
appellant,  that  Leonard  Frame  would  be  able  to  pay  all  of 
his  debts,  or  any  part  of  them,  to  a  creditor  of  Leonard,  or  to 
anv  other  person,  by  a  given  time,  tends,  in  the  slightest  de- 
gree, to  prove  they  had  entered  into  a  fraudulent  arrange- 
ment to  cheat  or  wrong  Leonard's  creditors..  At  most,  it  was 
but  the  expression  of  an  opinion  as  to  the  happening  of  a 
future  event.  It  did  not  mislead,  nor,  so  far  as  we  can  see, 
did  it  tend  to  mislead,  creditors.  Credit  was  not  given  on 
the  faith  of  the  statement,  nor  did  it  imply  the  crops  were 
admitted  to  belong  to  Leonard,  so  as  to  estop  appellant,  or 
tend  to  prove  that  appellant  was  falsely  claiming  the  prop- 
erty. For  aught  that  appears  in  the  evidence,  appellant  may 
have  had  sufficient  reason  for  believing  that  Leonard  would 
be  able  to  pay  something  on  his  debts  the  next  fall.  But  be 
that  as  it  may,  we  fail  to  see  how  the  expression  of  the  opin- 
ion tended  to  prove  fraud.  It  must  have  been  this  instruc- 
tion which  misled  the  jury  and  controlled  their  verdict,  as 
we  are  of  opinion  that  it  is  not  warranted  by  the  evidence. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Samuel  S.  Gardner  et  al. 

v. 
William  C.  Baker  et  al. 

Speedy  trial.  Where  the  record  merely  shows  that  the  court  below 
ordered  that  a  speed}-  trial  be  had  in  the  cause,  and  that,  by  agreement 
of  parties,  the  cause  was  submitted  to  the  court  without  the  intervention 
of  a  jurj-,  and  there  is  no  bill  of  exceptions,  it  would  seem  the  action  of 
the  court  was  nothing  more  than  a  compliance  with  the  provision  of  the 
bill  of  rights,  that  every  person  ought  to  obtain  right  and  justice 
"promptly  and  without  delay." 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Chester  Kinney,  for  the  appellants. 

Messrs.  Hutchinson  &  Luff,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  brought  in  the  Superior  Court  of  Cook 
county,  upon  a  promissory  note.  The  plaintiffs  recovered, 
and  the  defendants  appealed. 

The  only  point  urged  for  a  reversal  of  the  judgment  is, 
that  the  court  below  erred  in  granting  a  speedy  trial  of  the 
cause  out  of  its  order  on  the  trial  calendar,  under  what  was 
then  designated  the  five-day  rule,  and  the  question  is  claimed 
by  appellants'  counsel  to  have  been  determined  by  this  court 
in  former  decisions  against  the  validity  of  that  rule. 

No  such  question  as  the  one  sought  to  be  presented  arises 
upon  this  record.  There  is  no  bill  of  exceptions,  and  all 
that  the  record  shows  in  the  respect  complained  of,  is,  that, 
on  motion  of  the  plaintiffs,  the  court  ordered  that  a  speedy 
trial  be  had  in  the  cause,  and,  on  the  agreement  of  the  parties, 
the  cause  was  submitted  to  the  court  for  trial,  without  the 
intervention  of  a  jury.  So  far  as  appears  from  the  record, 
the  action  of  the  court  was  nothing   more  than  in  obedience 
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to  the  provision  of  the  bill  of  rights,  that  every  person  ought 
to  obtain  right  and  justice  "promptly  and  without  delay." 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Joseph  A.  Griswold 
v. 
William  H.   Shaw  et  al. 

1.  Practice — trying  cause  out  of  its^ order.  It  is  error  to  take  a  case 
up  and  render  judgment  out  of  its  order  on  the  docket,  under  what  is 
known  as  the  five  da^^s'  rule  of  the  Superior  Court  of  Cook  county,  against 
the  objections  of  the  defendant. 

2.  Filing  additional  pleas — on  amendment  of  declaration.  When  a 
plaintiff  is  permitted  to  amend  his  declaration  in  a  material  respect,  the 
defendant  should  be  permitted  to  file  additional  pleas  to  the  amended 
declaration. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Holmes,  Etch  &  Nobee,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  by  appellees,  against 
appellant,  to  recover  the  amount  of  two  promissory  notes 
executed  by  the  latter  to  the  National  Life  Insurance  Com- 
pany of  Chicago,  and  claimed  to  have  been  assigned  to 
appellees. 

The  case  was  taken  up,  and  judgment  rendered  against  ap- 
pellant's objections,  out  of  its  order  on  the  docket,  under  what 
is  known  as  "  the  five  days'  rule"  of  the  Superior  Court. 
This,  as  was  held  in  Fisher  v.  The  National  Bank  of  Commerce, 
Sept.  T.  187-1,  is  error,  for  which  the  judgment  must  be  re- 
versed. 

29— 79th  III. 
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It  appears,  also,  appellees  were  allowed  to  amend  their 
declaration  in  a  material  respect,  and  thereafter  appellant 
asked  leave  to  file  additional  pleas,  which  the  court  denied. 

The  pleas  proposed  to  be  filed  were  for  the  purpose  of  put- 
ting in  issue  the  bona  fides  of  the  assignment  of  the  notes. 
They  seem  to  be  properly  framed,  and  verified  by  affidavit, 
and,  on  that  assumption,  we  are  at  a  loss  to  comprehend  why 
they  were  not  allowed  to  be  filed.  No  rule  of  court  seems  to 
have  been  in  the  way,  and  when  the  declaration  was  mate- 
rially amended,  we  think  appellant  had  the  right  to  plead  to 
the  amended  declaration. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


T.    L.    MlLLEE 
V. 

Superior  Machine  Co. 

1.  Appeal  bond.  Where  the  execution  of  an  appeal  bond  is  in  the 
name  of  a  company  by  its  agent,  with  a  scrawl  for  a  seal,  it  will  be  pre- 
sumed, in  the  absence  of  proof,  that  the  seal  used  was  the  proper  and  only 
seal  of  the  company. 

2.  Same — when  filed  and  approved,  even  if  defective,  appeal  is  effected. 
When  an  appeal  bond  is  accepted  and  approved  by  the  justice,  even  if  it 
is  defective,  the  appeal  is  nevertheless  taken  from  the  judgment,  and  it  is 
the  duty  of  the  opposite  party  to  follow  the  case  to  the  appellate  court. 

3.  Appeal — payment  of  fees  required  of  appealing  party  presumed.  The 
money  required  to  be  advanced  by  the  appealing  party  to  the  clerk,  under 
sec.  33,  Revised  Statutes  1874,  page  515,  will,  in  the  absence  of  proof,  be 
presumed  to  have  been  paid  as  required  by  the  statute. 

Writ  of  Error  to  the   Superior  Court  of  Cook  county ; 
the  Hon.  John  Burns,  Judge,  presiding. 

Mr.  O.  B.  Sansum,  for  the  plaintiff  in  error. 

Mr.  Chas.  E.  Towne,  for  the  defendant  in  error. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  defendant  in  error,  The  Superior  Machine  Company, 
instituted  a  suit  before  a  justice  of  the  peace  in  Cook  county, 
against  T.  L.  Miller,  plaintiff  in  error,  where,  on  the  2d  day 
of  March,  1874,  a  trial  was  had,  resulting  in  a  judgment  for 
costs  against  the  plaintiff. 

From  the  judgment  rendered,  the  defendant  in  error  prayed 
an  appeal  to  the  Superior  Court  of  Cook  county,  and  on  the 
10th  day  of  March,  1874,  an  appeal  bond  was  filed  with  the 
justice,  and  by  him  approved. 

On  the  20th  day  of  April,  1874,  a  transcript  of  the  proceed- 
ings, together  with  the  appeal  bond,  was  filed  by  the  justice 
in  the  Superior  Court  of  Cook  county,  where  the  appeal  was 
pending  until  the  16th  day  of  March,  1875,  when  a  default 
was  entered  against  the  plaintiff  in  error,  the  evidence  heard, 
and  judgment  rendered  for  the  sum  of  $88 — to  reverse  which 
this  writ  of  error  has  been  prosecuted,  and  two  questions  have 
been  presented  for  consideration  : 

First — Whether  a  bond  required  by  the  statute  was  exe- 
cuted and  filed  at  any  time  in  the  cause. 

Second — Supposing  a  bond  was  filed,  then  was  the  appeal 
perfected  within  twenty  days  after  the  rendition  of  the  judg- 
ment. 

The  record  shows  that  a  bond,  in  proper  form,  conditioned 
according  to  law,  was  filed  with  the  justice  of  the  peace,  and 
accepted  and  approved  by  him,  within  eight  days  after  the 
rendition  of  the  judgment.  The  bond,  as  appears  by  the 
record,  was  executed  as  follows: 

"Superior  Machine  Co.,  by  J.  G.  Stuve,  Agt."  [seal.] 
It  is  contended  that  the  seal  was  that  of  th-e  agent,  and  not 
that  of  the  company.  We  do  not  know,  judicially,  that  the 
Superior  Machine  Company  had  a  seal  other  than  a  scrawl, 
such  as  appears  in  the  record,  and  which  purports  to  be  a 
seal.     Illinois  Central  Bailroad  Co.  v.  Johnson,  40  111.  35. 
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In  the  absence  of  proof,  the  presumption  is  that  the  seal 
used  was  the  proper  and  only  seal  of  the  company.  Phillips 
v.  Coffee,  17  111.  155. 

But,  even  if  the  bond  was  defective,  as  it  was  accepted  and 
approved  by  the  justice,  an  appeal  was,  nevertheless,  taken 
from  the  judgment,  and  it  was  the  duty  of  the  plaintiff  in  error 
to  follow  the  case  to  the  appellate  court;  and  if  he  was  not 
satisfied  with  the  bond,  he  could  have  obtained  a  rule  in  the 
Superior  Court  upon  the  defendant  in  error  to  file  a  sufficient 
bond,  and  in  default  thereof  the  appeal  could  have  been  dis- 
missed. 

The  second  point  relied  upon  by  plaintiff  in  error,  is  based 
upon  the  assumption  that  the  money  required  to.be  advanced 
to  the  clerk  by  the  appealing  party,  under  sec.  33,  Revised 
Statutes  of  1874,  page  515,  was  not  paid. 

Whether  the  fees  required  by  the  statute  were  paid  or  not, 
we  have  no  means  of  knowing.  The  record  before  us  contains 
no  bill  of  exceptions,  and  is,  of  course,  silent  as  to  the  time 
or  manner  of  payment.  We  will,  however,  in  the  absence 
of  proof,  presume  the  fees  required  to  be  advanced  were  paid 
at  the  proper  time,  and  to  the  proper  officer,  as  required  by 
the  statute. 

As  no  error  appears  in  the  record,  the  judgment  of  the 
Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


Dayid  E.  Day 


A.   G.  Humphrey  et  dl. 


1.  Payment — as  to  surety.  If  the  principal  in  a  promissory  note  bor- 
rows money  with  which  to  pay  the  same,  and,  on  paying  the  sum  due 
thereon,  the  note  is  delivered  to  him  and  the  party  advancing  the  money, 
and  it  is  afterwards  arranged  between  them  that  the  note  shall  be  indorsed 
by  the  payee  to  the  party  making  the  loan,  the  surety  not  being  present 
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or  consenting  thereto,  this,  in  law,  will  be  a  payment  of  the  note,  as  to  the 
surety. 

2.  Practice — judgment  as  to  defendant  making  no  defense.  In  a  suit 
upon  a  note  against  principal  and  surety,  where  the  surety  alone  defends, 
and  the  issues  are  found  in  his  favor,  if  the  plaintiff  does  not  ask  for  any 
judgment  against  the  principal,  he  can  not  assign  for  error  that  the  court 
did  not  render  such  judgment. 

Appeal    from  the    Circuit   Court  of  Knox  county;    the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  David  E.  Day  against 
A.  G.  Humphrey  and  W.  S.  Hinckley,  upon  a  promissory 
note.     The  opinion  of  the  court  states  the  facts  of  the  case. 

Messrs.  Douglass  &  Harvey,  for  the  appellant. 
Messrs.  Kitchell  &  Arnold,  for  the  appellee  Hinckley. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  action  is  upon  a  promissory  note,  and  the  principal 
defense  relied  on  is  that  the  note  was  fully  paid  to  the  payee 
before  it  was  assigned  to  plaintiff.  We  think  the  evidence 
sustains  the  finding,  on  the  plea  of  payment. 

The  note  was  for  $200,  bears  date  July  24,  1870,  was  made 
payable  to  the  cashier  of  the  First  National  Bank  of  Gales- 
burg,  was  signed  by  A.  G.  Humphrey  and  W.  S.  Hinckley, 
defendants  in  this  suit,  and  was  payable  four  months  after 
date.  It  is  proven,  Humphrey  was  principal  and  Hinckley 
surety  on  the  note.  About  the  time  the  note  became  due, 
Humphrey  applied  to  plaintiff  to  borrow  $200,  until  the  first 
of  April  following,  with  which  to  take  up  the  note  in  bank. 
Plaintiff  agreed  to  let  him  have  it.  After  some  negotiations, 
Humphrey  and  plaintiff  met  in  the  bank,  when  plaintiff  gave 
the  bank  his  check  for  $200,  and  Humphrey  paid  the  balance 
of  the  interest,  and  the  cashier  surrendered  the  note  to  them. 

Previous  to  this  interview,  it  does  not  appear  that  anything 
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had  been  said  between  plaintiff  and  Humphrey  as  to  what 
security,  if  any,  he  was  to  give,  but  at  this  time  Humphrey 
proposed  to  give  his  note,  payable  on  the  first  of  April  follow- 
ing, but  plaintiff,  on  examination,  said  the  old  note  was 
"good  enough."  It  was  then  suggested  the  bank  should  in- 
dorse  the  note,  which  it  did,  without  recourse. 

While  the  evidence  is  slightly  conflicting,  we  think  it 
greatly  preponderates  in  favor  of  the  proposition  that  the 
legal  effect  of  what  the  parties  did  was  the  payment  of  the 
note  to  the  bank.  There  is  no  pretense  the  bank  ever  sold 
the  note  to  plaintiff.  The  idea  of  indorsing  the  note  was 
suggested  after  it  had  been  passed  over  the  counter  to  the 
parties,  as  having  been  paid.  It  was  returned  to  the  bank, 
after  some  consultation  between  them,  to  be  indorsed  to 
plaintiff. 

The  note  may  have  been  good,  as  against  Humphrey, 
in  the  hands  of  plaintiff,  but  as  to  Hinckley  it  is  different. 
He  was  not  present,  and  consented  to  no  arrangement  about 
the  matter.  As  to  how  the  note  was  paid,  Humphrey  states, 
in  his  testimony,  the  note  was  not  indorsed  in  his  presence, 
but  the  cashier  of  the  bank  thinks  it  was.  Conceding  the 
note  was  indorsed  exactly  as  the  cashier  says  it  was,  the 
arrangement  could  not  bind  Hinckley,  who  was  a  mere 
security,  and  was  not  present,  consenting  to  it.  The  $200 
paid  to  the  bank  to  take  up  the  note,  was,  in  fact,  a  loan 
by  plaintiff  to  Humphrey,  to  be  repaid  on  the  first  of  the 
ensuing  April.  The  conduct  of  the  parties  is  inconsistent 
with  any  other  theory  of  the  case.  The  note  was  taken  up 
on  the  10th  of  December,  1870,  but  it  was  never  presented  to 
Hinckley  for  payment  until  1874,  and  in  the  meantime  Hum- 
phrey had  become  insolvent.  The  contest  in  the  case  is  be- 
tween the  security  for  Humphrey  and  his  creditor,  and  the 
facts  proven  raise  no  equities  in  favor  of  the  latter  as  against 
the  former. 

There  can  be  no  objections  sustained  to   the  instructions 
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given  for  defendants.     Indeed,   the  instructions,  considered 
together,  state  the  law  favorably  for  plaintiff. 

Humphrey  made  no  defense  in  the  court  below,  nor  is  there 
any  appearance  on  his  behalf  in  this  court.  The  pleas  were 
all  filed  by  Hinckley.  Notwithstanding  the  issues  on  Hinck- 
ley's pleas  were  found  in  his  favor,  it  is  claimed  the  court, 
under  the  recent  statute,  should  have  rendered  judgment 
against  Humphrey.  It  is  a  sufficient  answer  to  the  position 
assumed,  that  plaintiff  did  not  ask  for  any  judgment  against 
him.  Had  he  asked  for  judgment  against  Humphrey,  and  it 
had  been  refused,  the  decision  of  the  court  could  have  been 
assigned  for  error. 

The  justice  of  the  case  seems  to  us  to  be  clearly  with  de- 
fendant Hinckley,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


James   Potts   et  al. 

v. 

Thomas  F.  Davenport  et  al. 

1.  Homestead — of  the  ownership  necessary.  A  tenant  by  the  curtesy, 
having  a  life  estate  subject  to  levy  and  sale  on  execution,  is  an  owner 
■within  the  meaning  of  the  statute  exempting  homesteads  from  forced 
sale. 

2.  Same — meaning  of  the  words  "occupied  as  a  residence."  The  term, 
"occupied  as  a  residence,"  in  the  statute  exempting  homesteads,  means 
that  the  premises  shall  be  the  home  of  the  party  claiming  a  homestead 
right.  Temporary  absence  by  the  party  and  his  family,  without  acquir- 
ing another  home,  is  not  an  abandonment  of  the  right. 

3.  Same — whether  abandoned.  Whether  premises  occupied  by  a  debtor 
and  his  family  when  he  has  removed  from  them,  and  after  the  recovery 
of  a  judgment  against  him,  returned  to  the  same,  was  his  home  during 
his  absence,  is  a  question  of  fact  to  be  determined  by  the  jury  from  all 
the  circumstances  of  the  case. 

4.  Where  a  debtor  left  his  homestead  in  1870,  to  go  elsewhere  to  better 
his  fortune,  leasing  the  same,  but  reserving  two  rooms,  in  which  he  left 
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a  portion  of  li is  household  goods  and  valuables,  expressing  an  intention 
to  return  if  the  climate  of  the  place  to  which  he  went,  and  other  matters, 
did  not  suit  him,  and  rented  a  house  by  the  month,  and  never  exercised 
any  political  privileges  in  the  latter  place,  and  returned  in  1873,  a  judg- 
ment having  been  recovered  against  him  in  1871,  upon  which  the  home- 
stead  was  sold:  Held,  that  the  party,  by  his  temporary  absence,  under  the 
circumstances,  had  not  lost  his  homestead  right,  as  in  favor  of  the  pur- 
chaser under  the  judgment. 

5.  Descents — right  under  certificate  of  purchase.  Where  a  party  hold- 
ing a  certificate  of  the  purchase  of  land  sold  under  execution,  dies  before 
taking  out  a  deed,  in  the  absence  of  an  express  devise  to  his  executors, 
they  will  succeed  to  no  right  to  the  land,  and  have  no  right  to  demand  a 
deed,  but  the  sheriff's  deed  should  be  made  to  the  party's  heirs  at  law. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Geopge  W.  Peeasakts,  Judge,  presiding. 

Mr.  Geo.  W.  Shaw,  for  the  appellants. 
Mr.  H.  Btgelow,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  ejectment,  in  the  Henry  circuit  court,  by  James 
Potts  and  William  Evans  against  Thomas  F.,  Elizabeth,  and 
Charles  Davenport,  to  recover  possession  of  a  certain  tract 
of  land  described  in  the  declaration,  and  occupied  by  the 
defendants. 

The  general  issue  was  pleaded,  and  a  trial  by  jury,  who 
found  for  the  defendants.  A  motion  for  a  new  trial  was  de- 
nied, and  judgment  rendered  against  the  plaintiffs  for  costs, 
to  reverse  which  they  appeal. 

It  is  not  denied  that,  prior  to  and  up  to  the  7th  of  April, 
1871,  and  to  the  time  of  trial,  and  at  all  times  since  the  19th 
September,  1854,  the  legal  title  to  the.  premises  was  in  Eliza- 
beth Davenport,  by  deed  of  conveyance  of  that  date  from  one 
Elisha  Atwater,  she,  at  that  time,  and  from  June  22,  1848, 
being  the  wife  of  Thomas  F.  Davenport,  and  who  had  lived 
together  as  husband  and  wife,  in  this  State,  from  and  after 
said  date. 
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At  the  February  term,  1871,  of  the  Henry  circuit  court, 
one  John  Knrns  recovered  a  judgment  against  Thomas  F. 
Davenport  for  a  large  sum  of  money,  more  than  nine  thou- 
sand dollars,  on  which  a  fi.  fa.  issued  on  the  13th  of  April 
of  that  year,  which  was  returned  nihil.     On  the  20th  of  June, 

1872,  an  alias  fi.  fa.  was  issued,  which  was  levied  on  the 
premises  described  in  the  declaration,  and  a  sale  thereof  was 
made  by  the  sheriff  on  the  4th  of  December  following,  to  the 
judgment  creditor,  John  Karns,  for  two  thousand  five  hun- 
dred dollars,  and  a  certificate  of  purchase  duly  issued  to  him. 

Karns  died  in  Pennsylvania,  having  made  his  last  will  and 
testament,  by  which  he  appointed  the  plaintiffs,  Potts  and 
Evans,  his  executors,  and,  on  proof  of  the  will,  letters  tes- 
tamentary were  issued  to  them,  and  to  them  the  sheriff  of 
Henry  county,  on  the  18th  of  May,  1874,  executed  a  deed, 
and  this  was  the  plaintiffs'  title. 

On  the  part  of  the  defendant  Thomas  F.  Davenport,  it  was 
proved  he  took  possession,  with  his  wife,  of  the  premises  in 
1858,  and  resided  thereon  with  his  family,  having  three 
children  living,  the  issue  of  said  marriage,  until  the  fall  of 
1870,  having  no  other  place  which  he  called  his  home. 
Being  much  embarrassed  financially,  he,  at  this  date,  left  the 
place,  with  his  family,  to  better  his  fortunes  by  embarking.in 
business  in  Chicago,  renting  the  place  for  one  year,  but  re- 
serving two  rooms,  and  expressing  at  the  time  his  intention 
to  return,  if  the  climate,  and  other  matters,  did  not  suit  him, 
his  great  object  being  to  embark  in  some  business  from  the 
proceeds  of  which  he  might  be  enabled  to  pay  his  debts.  He 
left  a  portion  of  his  household  goods  and  valuables  in  the 
house,  where  they  remained   until   his  return,  in   November, 

1873,  when  he,  with  his  family,  resumed  possession,  and  have 
occupied  the  same  as  a  homestead  ever  since.  In  Chicago  he 
rented  a  house  from  month  to  month,  and  exercised  no  polit- 
ical privileges  in  that  city  or  countv. 

On  these,  the  principal  facts,  the  question  is,  was  the  home- 
stead abandoned  at  the  time  the  lien  accrued,  which  was  on 


458       «  Potts  et  al.  v.  Davenport  et  at  [Sept.  T. 

Opinion  of  the  Court. 

the  7th  of  April,  1871,  and  so  abandoned  as  to  preclude  a 
return  to  it? 

The  question  of  abandonment  of  a  homestead  has  been 
frequently  discussed  in  this  court,  and  decided.  The  cases 
are  referred  to  by  counsel.  Appellants  contend,  as  the  prem- 
ises were  not  actually  occupied  by  the  debtor  on  the  7th  of 
April,  1871,  when  the  lien  attached,  there  was  no  homestead 
right. 

The  language  of  the  statute  is,  the  lot  of  ground  and  the 
buildings  thereon  occupied  as  a  residence,  and  owned  by  the 
debtor,  being  a  householder  and  having  a  family.  Who  should 
be  deemed  an  "owner,"  within  the  meaning  of  this  statute, 
was  discussed  and  decided  in  Deere  v.  Chapman,  25  111.  610, 
this  court  holding  a  tenant  for  life  was  such  owner.  Hence, 
the  party  was  tenant  by  the  curtesy,  an  estate  subject  to  levy 
and  sale  on  execution.  The  plaintiffs  seek,  by  this  action,  to 
be  put  in  possession  of  this  estate,  and  we  must  hold  the  own- 
ership was  in  the  tenant  by  the  curtesy. 

Being  the  owner,  did  he  occupy  these  premises  as  a  resi- 
dence, on  the  7th  of  April,  1871? 

Appellants  claim  that  the  strictest  meaning  should  be  given 
to  this  term,  "residence."  They  insist,  as  Davenport,  on  that 
day,  lived  at  Chicago,  with  his  family,  doing  business  there, 
he  could  not  be  a  resident,  at  the  same  time,  on  these  prem- 
ises. What  does  the  statute  mean?  It  means,  we  think,  by- 
using  the  term,  "occupied  as  a  residence,"  that  the  premises 
should  be  the  home  of  the  party  claiming  a  homestead  right. 

The  proof  is  abundant  here,  that  Davenport  and  his  family 
had  no  other  home  than  these  premises  in  Henry  county. 
Did  his  temporary  absence  in  Chicago,  for  a  specific  purpose, 
deprive  him  of  this  right,  it  being  shown  he  had,  at  the  time 
and  all  the  time,  the  intention  to  return?  This  expressed 
intention,  leaving  a  portion  of  his  household  goods  and  val- 
uables on  the  premises,  and  reserving  to  himself  two  rooms 
of  the  house,  go  to  show  a  determination  to  retain  his  home, 
and  not  to  abandon. 
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In  Kitehell  v.  Burgwin  and  Wife,  21  111.  40,  it  was  said,  it 
was  not  necessary,  when  a  home,  residence  or  settlement  has 
once  been  acquired  on  lands,  that  there  should  be  continuous, 
actual  occupancy  to  secure  the  land  from  forced  sale.  If  the 
head  of  the  family  should  leave,  in  search  of  another  home, 
the  first  would  remain  until  another  should  be  acquired  ;  and 
if  a  husband  remove  his  wife  and  family  into  another  county, 
and,  without  providing  them  a  home,  abandon  his  wife,  she 
might  again  resume  possession  of  the  homestead;  and,  in 
Walters,  Admx.  v.  The  People,  etc.  ib.  178,  it  was  said,  the  re- 
quirement of  occupancy  could  be  fulfilled  by  means  other 
than  actual  residence.  The  doctrine  of  this  court  in  later 
cases  may  have  modified  this  ruling,  but  it  is  apparent,  from 
all  of  them,  the  homestead  right  is  not  lost  by  a  temporary 
absence,  accompanied  by  an  expressed  intention  to  return  if 
the  purpose  for  leaving  it  be  not  accomplished. 

The  case  of  Smith  v.  The  People,  44  111.  16,  is  strong  to  this 
effect.  There,  the  party  had  abandoned  his  residence  in  this 
State,  and  taken  one  in  the  State  of  Tennessee,  with  his  fam- 
ily, and  there  entering  into  the  business  of  his  profession  as 
an  attorney  at  law.  He  left  this  State  with  the  expressed 
intention  of  returning,  should  his  hopes  be  fruitless  in  Ten- 
nessee. He  did  return,  after  an  absence  of  some  months,  with 
his  family,  and  it  was  held  he  had  not  lost  his  residence  here. 

In  the  later  case  of  Hayes  v.  Hayes,  Sept.  T.  1874.  which 
was  a  question  of  succession  to  personal  property,  it  appeared 
the  deceased,  under  whom  the  parties  claimed,  had  resided 
with  his  wife  at  Hock  Island,  possessed  of  real  and  personal 
property  there;  that  his  wife  went  to  Washington  City  on  a  visit 
to  her  relatives  there,  and  he  to  Iowa,  to  fill  a  pulpit  tempo- 
rarily. He  remained  in  Iowa  about  two  years,  preaching  at 
different  places,  not  as  a  settled  pastor  or  on  a  salary;  pur- 
chased and  sold  real  estate  there,  and  voted,  being  allowed  so 
to  do  by  the  laws  of  that  State,  he  all  the  time  expressing  an 
intention  of  resuming  his  residence  in  Rock  Island.  He 
made  a  visit  to   his  wife  in  Washington,  and,  on    his  return, 
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was  taken  sick  at  Rock  Island,  and  there  died.  He  was  held 
not  to  have  lost  his  domicil  at  Rock  Island,,  and  that  county 
was  held  to  be  his  home. 

In  the  sense  of  the  statute,  we  are  inclined  to  hold  the  res- 
idence there  named  means  nothing  more  than  that  the  lot  and 
premises  shall  be  the  home  of  the  party,  and  whether  it  is  so, 
is  a  question  of  fact  and  intention,  under  all  the  circum- 
stances, for  the  jury.  It  is  safe  to  say,  we  think,  that  Thomas 
F.  Davenport  and  his  family,  from  1858  onward  to  the  trial 
of  this  cause,  had  no  other  permanent  residence  or  home  than 
this  farm,  and  his  homestead  right  was  well  proved.  The 
instructions  are  in  harmony  with  these  views. 

There  are  no  cross-errors  assigned,  but  it  will  be  proper  to 
suggest,  in  the  absence  of  an  express  devise  to  the  executors 
by  the  will  of  Karns,  they  did  not.  as  such  executors,  succeed 
to  any  right  to  this  land,  nor  to  demand  a  deed  therefor  from 
the  sheriff.  The  deed  should  have  been  made  to  the  heirs  or 
devisees  of  Karns,  and  not  to  his  executors. 

For  the  reasons  given,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  Harms 


Johanna  Solem  et  al. 


1.  Distress  wauiukt — excessive  levy.  In  an  action  of  trespass  against 
a  landlord,  for  taking  the  property  of  his  tenant  under  a  distress  warrant, 
it  is  error  to  instruct  the  jury  that  if  the  defendant  took  more  than  was 
necessary  to  pay  the  rent  then  due,  or  claimed  more  rent  than  was  due, 
the  distress  was  illegal  as  to  the  excess  of  property  taken  and  for  the  rent 
not  then  due. 

2.  The  landlord  is  permitted  to  make  a  reasonahle  distress,  and  he  is 
not  bound  to  confine  himself  to  the  precise  amount  of  rent  due.  If  lie 
were  knowingly  to  claim  more  rent  than  was  due,  for  the  purpose  of  op- 
pression  and  wrong,  and  levy  an  amount  sufficient  for  its  payment,  lie 
would  be  guilty  of  wilfully  and  maliciously  making  an  excessive  levy; 
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but  a  mere  mistake  in  judgment  as  to  the  value  of  the  property  seized,  or 
a  want  of  knowledge  of  the  sum  due,  can  not  render  him  a  trespasser. 

3.  Trespass — in  a  joint  action  for,  to  personal  property,  no  recovery  can  he 
had  for  injury  to  separate  property  of  one.  In  a  joint  action  for  trespass 
to  property  owned  jointly  by  the  plaint ifFs,  if  one  of  them  holds  any  of 
the  property  in  his  own  right,  as  his  separate  property,  the  other  has  no 
right  to  recover  damages  sustained  by  such  owner  in  its  being  seized, 
unless  there  is  an  arrangement  between  them  by  which  it  is  being  jointly 
used  by  them,  and  even  then  not  for  the  value  of  the  property,  but  simply 
for  the  injury  they  may  sustain  by  being  deprived  of  its  use. 

4.  Credibility  op  witnesses.  An  instruction,  "that  if  the  jury  be- 
lieve that  a  witness  has  wilfully  made  statements  in  any  matter  material 
to  the  issue,  then  the  evidence  of  such  witness  may  be  rejected  and  utterly 
disregarded,  except  so  far  as  corroborated  by  other  testimony,"  is  mani- 
festly wrong. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  the  appellees, 
jointly,  against  the  appellant,  for  damages  sustained  by  reason 
of  the  taking  of  their  goods,  under  a  distress  warrant,  issued 
by  him  as  their  landlord,  for  rent  claimed  to  be  due. 

Messrs.  Runyan,  Avery  &  Comstock,  for  the  appellant. 

Messrs.  Brown  &  Mosness,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  court  below  erred  in  giving  appellees'  first  instruction. 
It  was  this  : 

"The  court  instructs  the  jury,  that  a  landlord,  in  distrain- 
ing for  rent,  must  not  make  an  excessive  levy,  but  is  only 
allowed  to  take  a  reasonable  amount  of  property,  neither  is 
he  allowed  to  distrain  for  more  than  is  due  at  the  time  of 
making  the  distress;  and  if  the  jury  find,  from  the  evidence, 
that  the  said  defendant  took  more  property  from  the  plain- 
tiffs than  was  necessary  to  satisfy  the  amount  due  to  the  de- 
fendant, Harms,  as  rent,  at  the  time  of  making  the  distress, 
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and  that  the  said  defendant,  Harms,  claimed  more  money  in 
his  distress  warrant  than  was  due  him  at  that  time,  then  the 
jury  are  instructed  that,  so  far  as  the  distress  was  excessive, 
or  for  more  money  than  was  due  for  rent  at  the  time,  it  was 
an  illegal  distress,  and  the  jury  will  find  for  the  plaintiffs,  and 
assess  whatever  damages  the  plaintiffs  have  sustained  by  such 
illegal  distress." 

The  first  proposition  announced  by  this  instruction  is  cor- 
rect. An  excessive  levy  or  distress  is  not  permitted,  nor,  as 
an  abstract  proposition  of  law,  can  a  landlord  be  permitted  to 
distrain  for  more  rent  than  is  due  him.  But  the  instruction 
was  manifestly  wrong  in  saying,  that  if  appellant  took  more 
than  was  necessary  to  pay  the  rent  then  due,  or  claimed  more 
rent  than  was  due,  the  distress  was  illegal  as  to  the  excess  of 
property  taken  and  for  the  rent  not  then  due.  To  so  hold, 
would  render  any  landlord  liable  for  a  trespass,  who  should, 
in  distraining,  seize  property  worth  one  dollar,  or  even  less, 
more  than  the  amount  due,  or  if,  from  any  cause,  he  were  in 
his  distress  warrant  to  claim  a  few  cents  more  than  was  due 
to  him,  however  honest  and  good  his  claim  or  his  intention. 
No  allowance  for  mistakes  or  miscalculation,  however  hon- 
est, so  that  he  miscalculates,  in  either  respect,  but  a  few  cents, 
he  must  be  held  a  trespasser,  and  must  suffer  the  penalty  of 
damages,  costs,  and,  it  may  be,  exemplary  damages.  The 
mere  statement  of  the  proposition  shows  that  it  is  erroneous, 
and  yet  this  instruction,  in  effect,  informed  the  jury,  if  such  a 
claim  or  seizure  was  made,  that  appellant  should  suffer  such 
consequences. 

The  landlord  is  permitted  to  make  a  reasonable  distress. 
He  is  not  bound  to  confine  himself  to  the  precise  amount  of 
rent  due.  Property,  unlike  money,  has  no  precise  fixed  value. 
No  one  can  know  with  precision  what  property  will  bring 
when  exposed  to  sale  at  auction.  Hence,  he  can  only  seize 
what  may  be  reasonably  supposed  to  be  sufficient  to  realize 
enough  to  pay  the  rent  due. 
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Nor  can  men  always  certainly  know  the  precise  amount  of 
rent  due  when  a  distress  is  made.  In  this  case,  after  all 
the  evidence  was  heard,  there  was  still  doubt  as  to  the  precise 
amount  that  was  owing  at  the  time  the  distress  warrant  was 
issued.  The  landlord  is  not  permitted  to  distrain  for  rent 
not  due,  but  will  become  due  in  the  future.  But  we  do  not 
understand  that  he  is  confined  in  his  claim  for  rent  to  the  pre- 
cise amount  due,  nor  does  the  statute  which  requires  a  return 
bv  the  bailiff  to  be  made  to  the  court,  and  a  trial  to  be  had 
to  ascertain  the  amount  due,  recognize  such  a  rule.  On  the 
contrary,  it  requires  the  court  to  find  the  amount  that  is  due 
bv  trial,  and  to  render  judgment  for  the  amount  in  favor  of 
the  landlord  ;  and  it  provides  that  execution  shall  issue,  but 
that  the  property  distrained  shall  be  first  sold.  There  is 
nothing  in  the  provisions  of  the  statute  that  sanctions  the 
position  that  the  seizure  shall  be  for  the  precise  amount  due. 
On  the  contrary,  it  allows  the  tenant  to  set  off  such  claims  as 
he  could  were  it  a  suit  for  the  rent,  and  then  requires  judg- 
ment for  the  sum  found  due,  and  an  execution  for  the  sale  of 
the  property  seized. 

If  the  landlord  were  knowingly  to  claim  more  rent  than 
was  due,  for  the  purposes  of  oppression  and  wrong,  and  levy 
an  amount  sufficient  for  its  payment,  then  he  would  be  guilty 
of  wilfully  and  maliciously  making  an  excessive  levy.  But 
mere  mistake  in  judgment  as  to  the  value  of  the  property 
seized,  or  a  want  of  knowledge  of  the  sum  due,  can  not  render 
him  liable  as  a  trespasser. 

Appellant's  fourth  instruction  is  wrong,  as  it  appears  in 
the  record.  The  last  clause  states,  that  if  the  jury  believe 
that  any  witness  has  "wilfully  made  statements  in  any  matter 
material  to  the  issue,  then  the  evidence  of  such  witness  may 
be  rejected  and  entirely  disregarded,  except  so  far  as  corrobo- 
rated.by  other  testimony."  This  clause  is  manifestly  wrong. 
It  is  so  obvious,  that  it  only  need  be  seen  to  demonstrate  its 
incorrectness.  It  does  not  require  the  statement  to  be  false — 
simply  that  it  be  wilfully  made,  however  true — to  reject  all 
the  evidence  of  the  witness. 
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Again,  the  court  erred  in  refusing  to  give  either  the  second 
or  fifth  of  appellant's  instructions. 

This  is  a  joint  action  for  injury  to  property  owned  jointly, 
or  to  property  which  was  jointly  in  their  possession  and  use. 
If  either  of  them,  in  his  own  right,  held  any  of  it  as  his 
separate  property,  the  other  plaintiff  had  no  right  to  recover 
damages  sustained  bv  the  owner  in  its  beings  seized,  unless 
there  was  an  arrangement  by  which  the  property  was  being 
jointly  used  by  them,  and  then  not  for  the  value  of  the  prop- 
erty, but  simply  the  injury  they  had  sustained  by  their  being 
deprived  of  its  use.  And  we  find  no  evidence  that  the  sepa- 
rate apparel  or  jewelry  of  each  was  used  jointly  under  any 
such  arrangement. 

The  third  and  fourth  of  appellant's  instructions  asserted 
the  same  propositions  as  to  the  first  and  fourth  counts,  and 
they  were  so  modified  by  the  court  as  to  inform  the  jury  that 
it  did  not  matter,  under  the  other  counts,  whether  the  prop- 
erty was  owned  jointly  or  separately,  or  to  whom  it  belonged. 
These  modifications  were  wrong,  as  we  have  seen,  and  were 
highly  calculated  to  mislead,  and,  no  doubt,  did  mislead  the 
jury  in  their  finding. 

The  law  has  been  long  and  well  settled  as  to  the  rights  of 
the  defendant  in  claiming  the  exemption  given  from  levy  and 
sale  of  exempted  property  under  execution  or  distress  for  rent. 
See  Cook  v.  Scott,  1  Gilm.  333 ;  Bingham  v.  Maxcy,  15  111. 
290;  Vaughan  v.  Thompson,  17  111.  78  ;  McClushey  v.  McNeely, 
3  Gilm.  578  ;  Smothers  v.  Holly,  47  111.  331  ;  and  Bonnell  v. 
Bowman,  53  111.  460.  These  cases,  it  is  believed,  settle  any 
question  that  can  arise  under  the  counts  averring  a  seizure 
of  property  exempt  from  distress.  Hence,  their  discussion 
would  only  be  a  repetition  of  what  has  already  been  said  by 
the  court. 

The  judgment  of  the  court  below  must  be  reversed,  for  the 
errors  indicated,  and  the  cause  remanded. 

Judgment  reversed. 
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Fletcher  G.  Welch 

V. 

Harriet  M.  Dutton  et  al. 

1.  Conveyance — when  legal  title  subsequently  acquired  passes  to  grantee. 
If  a  parly  having  the  equitable  title  to  land,  and  being  entitled  to  the 
legal  title,  conveys  the  same  by  a  quit-claim  deed,  and  subsequently 
acquires  the  legal  title,  it  will  inure  to  his  grantee. 

2.  Same — doctrine  of  relation  lack.  Where  there  are  divers  acts  con- 
current to  make  a  conveyance,  estate  or  other  thing,  the  original  act  will 
be  preferred,  and  to  this  the  other  acts  will  have  relation. 

3.  The  fiction  of  relation  is,  that  an  intermediate  bona  fide  alienee  of 
the  incipient  interest  may  claim  that  the  patent  issued  to  pass  the  legal 
title  inures  to  his  benefit  by  an  ex  post  facto  operation,  and  receives  the 
same  protection  at  law  that  a  court  of  equity  could  afford  him. 

4.  Where  the  assignee  of  a  certificate  of  the  purchase  of  school  land, 
the  purchase  money  being  all  paid,  conveyed  the  premises  by  quit-claim 
deed,  and,  in  a  few  days  after,  received  a  patent  from  the  State,  it  was 
held,  that  the  legal  title  thereby  passed  to  his  grantee. 

5.  Patent — may  be  recalled  and  cancelled  before  delivery.  If  a  patent  is 
issued  to  a  purchaser  of  school  land,  and  sent  to  the  school  commis- 
sioner, who  returns  the  same,  requesting  a  patent  to  be  made  to  an 
assignee,  there  being  no  delivery  of  the  first,  a  second  patent  to  the 
assignee  will  be  good. 

6.  Dower — released  by  uniting  in  deed  with  the  husband.  A  wife  may- 
unite  with  her  husband  in  a  deed,  after  its  execution  by  him,  and  thus 
release  her  dower. 

7.  Sale  of  land— furnishing  abstract.  Where  a  contract  for  the  sale 
of  real  estate  provides  that  the  vendor  shall  furnish  an  abstract,  and,  if  it 
shows  a  good  title,  the  payments  are  to  be  made,  etc.,  if  other  written 
evidences  furnished  in  connection  with  the  abstract  show  a  good  title, 
this  will  be  sufficient,  although  the  abstract  of  itself  failed  to  show  title. 

8.  Same— when  offer  to  perform  is  not  necessary.  Where  a  purchaser 
of  land  notifies  the  vendor,  in  writing,  that  he  declines  to  purchase,  for 
certain  alleged  defects  in  the  title,  which  do  not  exist,  he  can  not,  in  an 
action  to  recover  back  a  payment  made,  recover  on  the  ground  that  no 
conveyance  has  been  tendered  to  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 
30— 79th  III. 
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This  was  an  action,  commenced  by  attachment,  by  Fletcher 
G.  Welch,  against  Harriet  M.  Dutton,  Lucil  E.  Wright  and 
Mary  D.  Willner,  to  recover  back  $1000  paid  on  a  contract 
for  the  purchase  of  certain  real  estate  in  the  city  of  Chicago. 

The  written  contract  provided  that  one-fourth  of  the  price, 
including  the  cash  payment  of  $1000,  should  be  paid  on  or 
before  April  12, 1872,  and  that  the  defendants  should  "furnish 
abstract  of  said  property,  and  if  the  said  abstract  shows  good 
title,  then  the  said  Welch  is  to  pay  the  balance  of  cash  pay- 
ment on  date  as  above  written,  and,  in  case  he  fails  to  make 
such  payment,  the  $1000  now  paid  is  to  be  forfeited  as  liqui- 
dated damages ;"  and  further  provided  that,  on  failure  to 
show  good  title,  the  $1000  should  be  returned  to  Welch. 

The  other  material  facts  are  stated  in  the  opinion  of  the 
court. 

Mr.  F.  W.  S.  Brawley,  for  the  appellant. 

Messrs.  Williams  &  Thompson,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  main  objection  taken  to  the  title  exhibited  in  this  case 
is,  that,  as  Giles  Williams  conveyed  only  by  quit-claim  deed 
to  Parker,  Adams  and  Stearns,  under  whom  appellees  claim, 
on  June  15, 1839,  and  Williams  himself  subsequently  acquired 
the  patent  title  on  June  21,  1839,  such  grantees  obtained  no 
title  to  the  land;  that  the  title  secured  by  the  subsequent 
patent  to  Giles  Williams  did  not  inure  to  his  said  grantees  in 
the  quit-claim  deed. 

The  land  in  question  was  originally  school  land,  and  is  in 
the  School  Section  addition  to  Chicago,  being  a  portion  of 
school  section  16,  township  39  north,  range  14  east,  in  Cook 
county. 

From  the  two  letters  of  the  Auditor  of  the  State  and  the 
former  school  commissioner  of  Cook  county,  which  were  pro- 
duced in  evidence  without  objection,  it   appears  that,  at  the 
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sale  of  the  school  section,  this  land  was  purchased  by  Gurdon 
Williams;  that  payment  for  it  had  been  made  in  full;  that 
Gurdon  Williams  assigned  his  interest  in  it  to  Giles  Williams. 
The  patent  was  issued  to  Giles  Williams,  assignee  of  Gurdon 
Williams. 

The  land  had  been  purchased  from  the  State,  the  purchase 
money  paid  in  full.  The  equitable  title,  then,  was  in  the 
purchaser.  There  was  nothing  remaining  in  the  State  but  the 
naked  legal  title,  and  nothing  remained  to  be  done  to  complete 
the  title  but  the  formal  act  of  delivering  the  patent.  This 
equitable  title  had  been  transferred  to  Giles  Williams,  and 
was  in  him  at  the  time  of  the  execution  of  his  quit-claim 
deed  to  Parker  and  others.  The  issuing  of  the  patent  to 
Williams  six  days  afterward,  and  his  receipt  of  it,  was  not 
the  acquisition  by  him  of  a  new  title.  It  was  only  in 
consummation  of,  and  in  the  completion  of  the  title  which 
he  had  previously  by  his  quit-claim  deed  conveyed  to  Parker 
and  others.  We  are  of  opinion  that  the  legal  title  is  not 
now,  and  was  not  at  the  time  of  furnishing  the  abstract,  in 
Giles  Williams,  but  that  the  legal  title  conveyed  to  him  by 
the  patent  related  back  to  the  time  of  the  making  of  his  quit- 
claim deed,  and  before,  and  inured  to  the  benefit  of  his 
grantees  in  that  deed,  so  as  to  pass  to  them  the  legal  title  to 
the  land.  It  is  the  doctrine  of  relation,  applied  to  protect 
purchasers,  that,  "where  there  are  divers  acts  concurrent  to 
make  a  conveyance,  estate  or  other  thing,  the  original  act 
shall  be  preferred,  and  to  this  the  other  acts  shall  have  rela- 
tion." Viner's  Abr.  Tit.  Relation,  290.  Cruise  on  Real 
Property,  vol.  5,  pp.  510,  511,  thus  lays  it  down:  "There  is 
no  rule  better  founded  in  law,  reason  and  convenience  than 
this,  that  all  the  several  parts  and  ceremonies  necessary  to 
complete  a  conveyance  shall  be  taken  together  as  one  act,  and 
operate  from  the  substantial  part  by  relation." 

The  principle  was  applied  in  Jackson  v.  Ramsay,  3  Cow.  75, 
where  it  was  held  that  a  deed  given  by  a  sheriff,  upon  a  pre- 
vious sale  on  execution,  relates  back  to,  and,  in  judgment  of 
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law,  is  executed  at  the  time  of  the  sale.  Also,  in  Landes  v. 
Brant,  10  How.  372,  where  it  was  held  that  a  patent  issued 
in  18-15  "to  Claymorgan  and  his  heirs,"  by  which  the  heirs 
took  the  legal  title,  related  back  and  inured  to  the  protection 
of  a  title  founded  on  a  sheriff's  sale  of  Clay  morgan's  equitable 
interest,  made  in  1808.  The  contest  was  between  the  grantee's 
heirs  and  the  purchaser  of  the  incipient  title,  the  court  hold- 
ing that,  when  the  patent  issued,  it  related  to  the  inception 
of  title,  and  must  be  taken,  as  between  the  parties  to  the  suit, 
to  bear  date  with  the  commencement  of  title.  And,  in  Lessee 
of  French  v.  Spencer,  21  How.  228,  where  it  was  said:  "It  is 
also  the  settled  doctrine  of  this  court  that  an  entry  in  a 
United  States  land  office,  on  which  a  patent  issues  (no  matter 
how  long  after  the  entry  is  made),  shall  relate  to  the  entry, 
and  take  date  with  it  (Ross  v.  Barland,  1  Peters,  655).  The 
fiction  of  relation  is,  that  an  intermediate  bona  fide  alienee  of 
the  incipient  interest  may  claim  that  the  patent  inures  to  his 
benefit  by  an  ex  post  facto  operation,  and  receive  the  same 
protection  at  law  that  a  court  of  equity  could  afford  him." 
See  also,  Crowley  v.  Wallace,  12  Mo.  145. 

It  is  objected  that  these  letters  of  the  Auditor  and  school 
commissioner  show  that  a  patent  had  been  previously  issued 
to  Gurdon  Williams,  and  that,  after  that  being  done,  a  sub- 
sequent patent  could  not  be  issued  to  Giles  Williams,  and 
convey  any  title  to  him.  All  there  is  of  that  is,  the  school 
commissioner,  with  his  letter,  returned  to  the  Auditor  a 
patent  which  had  been  issued  for  Gurdon  Williams,  and  in- 
formed the  Auditor  that  Giles  Williams  was  the  assignee, 
requesting  the  patent  to  issue  to  him  as  such.  We  do  not 
understand  from  this  that  the  patent  was  ever  delivered  to 
Gurdon  Williams,  but  that  it  had  only  gone  as  far  as  to  the 
school  commissioner's  hands.  The  patent,  before  delivery  to 
Gurdon  Williams,  might  be  recalled  and  cancelled,  and  one 
issued  to  his  assignee. 

There  appears,  by  the  abstract,  a  second  quit-claim  deed 
from  Giles  Williams  to  the  same  grantees,  recorded  April  28, 
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1840.  in  which  Mrs.  Williams  joins,  and  it  is  objected  that 
this  shows  an  outstanding  dower  interest  in  Mrs.  Williams; 
How  it  does,  we  fail  to  see.  The  abstract  mentions  that  this 
is  apparently  a  re-record  of  the  former  deed.  We  see  nothing 
showing  that  Giles  Williams  had  a  wife  at  the  time  of  making 
the  first  quit-claim  deed,  and  if  he  had,  we  do  not  see  why  the 
deed  in  which  she  joined  would  not  release  any  dower  inter- 
est she  might  have  had. 

The  abstract,  on  being  furnished,  was  submitted  to  counsel 
for  examination,  and  their  written  opinion  was  given,  that, 
on  examination  of  the  abstract,  they  found  therefrom  that 
the  legal  title  to  the  property  was  then  in  Giles  Williams, 
from  whom  it  had  never  passed,  and  to  whom  it  was  conveyed 
by  patent  from  the  State  of  Illinois,  dated  June  21,  1839.  No 
other  objection  was  then  taken  to  the  abstract,  nor  do  we  per- 
ceive that  any  other  well  founded  objection  lies  to  it,  and  this 
objection,  as  already  indicated,  we  do  not  regard  a  sufficient 
one. 

Stress  is  laid  upon  the  particular  language  used  in  the 
agreement,  that  the  sellers  "hereby  agree  to  furnish  abstract 
of  said  property,  and  if  the  said  abstract  shows  good  title, 
then  the  said  Welch  is  to  pay  the  balance  of  cash  payment* 
on  date  as  above  written,"  and  it  is  insisted  that  the  abstract 
itself  must  show  good  title.  Taking  the  abstract  alone,  it 
might  not  show  good  title  in  the  appellees,  as  it  does  not 
appear,  by  the  abstract,  that  the  patent  was  but  the  comple- 
tion of  the  title  to  the  land  of  which  Williams  was  the 
equitable  owner  at  the  time  he  made  his  quit-claim  deed;  but 
taking  the  abstract  together  with  the  letters  from  the  Auditor 
and  school  commissioner,  it  shows  such  fact.  These  letters 
were  exhibited  to  appellant,  the  evidence  shows,  on  the  12th  of 
April,  1872.  The  letters  were  evidence  of  what  appeared  among 
the  records  and  files  of  the  Auditor's  office.  This  made  writ- 
ten evidence  of  the  state  of  the  title,  and  that  it  was  good. 
We  think  it  should  be  regarded  as  being  sufficiently  shown 
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by  the  abstract,  within  the  fair  intendment  of  the  agreement 
of  the  parties. 

There  was,  perhaps,  shown,  by  oral  testimony,  a  sufficient 
claim  of  right  to  the  land  by  the  bar  of  the  Statute  of  Lim- 
itation, but  we  do  not  dwell  on  that,  as  it  may  be  questioned 
whether  that  would  be  such  a  title  as  was  contemplated,  and 
which  appellant  would  be  bound  to  take. 

Objection  is  made  that  appellees  did  not  perform,  on 
their  part,  by  tendering  a  warranty  deed  for  the  land,  as  re- 
quired by  the  contract;  but  the  evidence  shows  that,  on  the 
9th  of  April,  1872,  appellant  handed  to  the  appellees  the  writ- 
ten opinion  of  his  attorneys,  before  referred  to,  in  regard  to 
the  title,  accompanied  with  a  notice,  in  writing,  from  appel- 
lant, that  his  attorneys  advised  that  he  decline  to  purchase 
with  the  defects  in  the  title,  and  that  he  thereupon  did  so 
decline,  and  would  surrender  the  contract  upon  return  of  the 
$1000  paid  appellees  February  12  on  account  of  the  same. 
Here  was  a  positive  renunciation  of  the  purchase  with  the 
alleged  defects  in  the  title,  and  a  dispensation  with  any  fur- 
ther act  of  performance  on  the  part  of  appellees. 

We  find,  then,  that,  without  any  sufficient  excuse,  appellant 
failed  to  make  payment  of  the  balance  of  the  one-fourth  cash 
payment,  on  or  before  April  12,  1872,  in  which  event,  by  the 
express  terms  of  the  contract  which  appellant  made  for  him- 
self, he  was  to  forfeit  the  $1000  which  he  had  paid,  as  liqui- 
dated damages.  We  are  of  opinion  that  he  has  failed  to  show 
a  right  to  recover  it  back,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  Hermann 

v. 

Charles  W.  Pardrige  et  al. 

1.  Trial  by  the  court.  Whilst  it  is  indispensable  to  the  trial  of  a 
cause  before  the  court  without  a  jury,  that  the  parties  shall  agree  to  that 
form  of  trial,  it  is  not  indispensable  that  the  record  should  show  both 
parties  were  present  when  the  trial  was  had. 

2.  If  either  party,  having  agreed  to  a  trial  by  the  court  without  a  jury, 
does  not  deem  it  necessary  to  be  present  at  the  trial,  he  must  abide  the 
consequences  resulting  from  his  absence.  The  mere  fact  of  his  absence 
is  not  sufficient  evidence  of  his  revocation  of  the  agreement. 

3.  Bill  of  exceptions — what  must  be  preserved.  The  fact  that  a  case 
was  taken  up  out  of  its  regular  order  on  the  docket,  in  the  absence  of  a 
party,  without  notice  to  him,  and  that  an  agreement  that  the  case  might 
be  tried  by  the  court,  upon  which  the  record  shows  it  was  tried,  was 
made  at  a  former  term  of  the  court,  and  was  not  intended  to  apply  to  the 
term  at  which  the  case  was  tried,  are  matters  that  can  only  be  made  to 
appear  of  record  b}r  a  proper  bill  of  exceptions.  They  can  not  be  disclosed 
by  the  entries  alone  made  by  the  clerk. 

4.  Presumption — in  favor  of  the  regularity  of  a  judgment.  When  it 
appears  that  the  court  had  jurisdiction  both  of  the  person  of  the  defend- 
ant and  of  the  subject  matter  of  the  litigation,  and  renders  judgment,  and 
there  is  no  bill  of  exceptions,  this  court  will  presume  that  the  judgment 
is  in  all  respects  regular,  and  that  objections  urged  but  not  appearing  in 
the  record  have  no  foundation  in  the  facts. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Messrs.  Bentley  &  Quigg,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellees  filed,  in  the  court  below,  their  declaration  in 
assumpsit,  to  which  appellant  pleaded,  and,  issue  being  joined, 
the  record  shows,  on  the  15th  of  January,  1875,  the  appellant 
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not  being  present,  the  cause  was  submitted  to  and  tried  by  the 
court  without  the  intervention  of  a  jury,  pursuant  to  the  pre- 
S'ious  agreement  of  the  parties. 

Two  grounds  of  reversal  are  insisted  upon  : 

First — That  the  case  was  taken  up  in  the  absence  of  appel- 
lant, and  without  any  notice  to  him,  and  tried  out  of  its  order 
on  the  docket. 

Second — That  the  agreement  that  the  case  should  be  tried 
by  the  court,  without  the  intervention  of  a  jury,  was  made  at 
a  former  term,  and  was  not  intended  to  apply  to  the  term  at 
which  the  case  was  tried. 

Both  depend  upon  matters  which  the  entries,  alone,  to  be 
made  by  the  clerk,  can  not  disclose.  They  can  only  be  made 
to  appear  of  record  by  a  proper  bill  of  exceptions.  In  the 
present  instance  there  is  no  bill  of  exceptions  in  the  record. 

There  being  jurisdiction  both  of  the  person  of  the  defendant 
and  of  the  subject  matter  of  litigation,  we  must  presume 
that  the  judgment  is,  in  all  respects,  regular,  and  that  the 
only  objections  urged  have  no  foundation  in  the  facts.  Iglehart 
y.  Pitcher,  17  111.  307;  Rich  v.  Hathaway,  18  id.  548. 

The  forty-first  section  of  the  Practice  act  (R.  L.  1874,  p.  780) 
provides,  "in  all  cases,  in  any  court  of  record  of  this  State,  if 
both  parties  shall  agree,  both  matters  of  law  and  fact  may  be 
tried  by  the  court."  It  is  not  indispensable  the  record  shall 
show  both  parties  were  present  when  the  trial  was  had.  It  is 
indispensable  they  shall  agree  to  that  form  of  trial ;  but,  this 
being  done,  the  parties  may  or  may  not,  as  they  shall  elect, 
be  present  at  the  trial.  If  either  party,  having  thus  agreed, 
does  not  deem  it  necessary  to  be  present  at  the  trial,  he  must 
abide  the  consequences  resulting  from  his  absence.  The 
mere  fact  of  his  absence  is  not  sufficient  evidence  of  his  revo- 
cation of  the  agreement. 

Judgment  affirmed. 
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Margaret  Walker  et  al. 

v. 

Noah  L.  Diehl. 

1.  Administrator — power  to  sell  real  estate.  An  administrator  derives 
his  power  to  sell  real  estate  to  pay  debts  from  the  statute,  and  unless  the 
petition  shows  a  state  of  facts  contemplated  by  the  statute  to  authorize  a 
sale,  and  such  slate  of  facts  is  sustained  by  the  proof,  a  decree  of  sale  can 
not  be  maintained. 

2.  The  lands  of  one  dying  intestate  descend  to  the  heirs.  The  admin- 
istrator takes  no  estate  or  title  therein.  He  has  only  a  bare  naked  power 
to  sell  the  land  for  the  payment  of  such  debts  as  were  in  existence  at  the 
time  of  the  death  of  the  decedent,  in  case  the  personal  property  is  insuffi- 
cient. 

3  An  administrator  can  not  make  debts  incurred  in  the  settlement  of 
the  estate,  alone,  the  foundation  for  a  decree  to  sell  real  estate. 

4.  Same— petition  to  sell  real  estate — what  must  be  shown.  A  decree  of 
sale  of  real  estate  by  an  administrator,  unless  the  petition  avers,  and  the 
proof  sustains  the  averment,  that  the  decedent,  at  the  time  of  his  death, 
left  debts  that  were  legally  chargeable  upon  his  estate,  will  not  be  up- 
held. 

5.  It  appeared,  from  the  petition  and  proof,  that  no  assets  came  to  the 
hands  of  the  administrator,  but  that  he  had  paid  out  of  his  own  funds 
taxes  on  real  estate,  insurance,  court  costs,  etc.:  Held,  that  these  items 
were  not  legitimate  charges  against  the  estate,  and  a  decree  for  a  sale  of 
land  to  pay  them  could  not  be  sustained. 

6.  Same — not  his  duty  to  pay  claims  until  allowed  by  the  county  court. 
As  a  general  rule,  it  is  no  part  of  an  administrator's  duty  to  pay  a  claim 
against  an  estate  until  the  creditor  presents  it  to  the  county  court,  proves 
it  and  the  court  allows  it. 

7.  Where  an  administrator  pays  a  claim  before  it  is  allowed  by  the 
court,  he  does  so  at  his  peril,  and  he  must  take  the  risk  of  proving  it 
and  getting  it  allowed,  the  same  as  any  other  creditor. 

8.  Where  the  petition  and  proof  show  that  the  only  legitimate  claim 
paid  by  an  administrator  was  the  funeral  expenses  of  the  deceased,  and 
that  there  is  no  personal  propert}r,  but  it  does  not  appear  that  such  claim 
was  proved,  and  allowed  by  the  county  court,  a  decree  for  the  sale  of  real 
estate  by  the  administrator  to  pay  the  same  can  not  be  upheld. 

Appeal  from  the  County  Court  of  Livingston  county;  the 
Hon.  Robert  R.  Wallace,  Judge,  presiding. 


474  Walker  et  al.  v.  Diehl.  [Sept.  T. 

Opinion  of  the  Court. 

Messrs.  Pearre  &  McIlduff,  and  Mr.  J.  L.  Dunlop,  for 

the  appellants. 

Mr.  Wm.  H.  Bradbury,  and  Mr.  Martin  I.  Brower,  for 

the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  rendered  in  the  county 
court  of  Livingston  county,  ordering  the  sale  of  certain  real 
estate  to  pay  an  alleged  indebtedness  of  the  estate  of  one  U. 
S.  G.  Diehl,  deceased. 

The  petition  was  filed  by  appellee,  administrator  of  the 
estate  of  the  deceased,  against  appellants,  Thomas  Hamlin, 
Margaret  Walker  and  Jesse  Walker.  Appellee  was  also  made 
a  party  defendant,  as  grantee  of  one  of  the  heirs  of  the  de- 
ceased. 

At  the  November  term,  1874,  of  the  county  court,  the 
appearance  of  appellee  was  entered,  and  appellants  having 
failed  to  answer  the  petition,  a  default  was  taken  as  to  them, 
and  a  decree  of  sale  entered.  At  the  same  term,  appellants 
appeared,  and  entered  a  motion  to  set  aside  the  default,  and 
for  leave  to  answer.  The  court  denied  the  motion,  and  appel- 
lants bring  the  record  here  by  appeal. 

Several  questions  have  been  raised  by  appellants,  and  dis- 
cussed, for  the  purpose  of  reversing  the  decree,  but  the  onlv 
point  presented  by  the  record  which  we  deem  it  necessary  to 
consider,  is,  whether  the  averments  of  the,  petition,  and  the 
evidence  introduced  to  sustain  them,  are  sufficient  to  sustain 
the  decree  of  sale. 

An  administrator  derives  his  power  to  sell  lands  to  pay 
debts  from  the  statute,  and  unless  the  petition  shows,  by 
proper  averments,  the  existence  of  a  state  of  facts  contem- 
plated by  the  statute  to  authorize  a  sale,  and  those  averments 
are  sustained  by  proof,  a  decree  of  sale  can  not  be  sustained. 

The  lands  of  one  dying  intestate  descend  to  the  heir.  The 
administrator  takes  no  estate  or  title  in  the  lands.     He  has 
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only  a  bare  naked  power  to  sell  the  lands  for  the  payment  of 
debts  existing  at  the  time  of  the  death  of  the  decedent,  in 
case  the  personal  property  is  insufficient. 

We  understand  the  law  to  be  well  settled  that  real  estate 
can  only  be  sold,  in  a  proceeding  of  this  character,  to  liqui- 
date debts  which  were  in  existence  at  the  time  of  the  death 
of  the  decedent.     Fitzgerald  v.  Glancy,  49  111.  465. 

An  administrator  can  not  contract  or  incur  indebtedness  in 
the  settlement  of  an  estate,  and  make  such  indebtedness  alone 
the  foundation  for  a  decree  to  sell  real  estate.  If  such  was 
declared  to  be  the  law,  landed  estates  would  be  at  the  peril 
of  reckless  and  designing  administrators,  who  might,  in  many 
instances,  waste  them  in  the  payment  of  costs  and  'commis- 
sions accruing  during  a  negligent  settlement  of  an  estate. 

The  policy  of  the  law  can  not  uphold  a  decree  of  sale, 
unless  the  petition  avers,  and  the  proof  sustains  the  aver- 
ment, that  the  decedent,  at  the  time  of  his  death,  left  debts 
that  were  legally  chargeable  upon  his  estate. 

The  averments  in  the  amended  petition  as  to  the  indebted- 
ness upon  which  the  court  decreed  the  sale  of  lands,  were,  in 
substance,  "that  the  claims  allowed  against  said  estate  amount 
to  $128.48,  as  appears  by  the  final  report  of  your  petitioner 
and  the  records  of  this  court,  and  that,  in  addition  thereto, 
your  petitioner  has  a  just  claim  against  said  estate,  for  ex- 
penses necessarily  incurred  by  him  in  behalf  of  said  estate, 
of  $27.65,  specified  and  included  in  said  report,  which  has 
been  approved  by  the  court,  to  which  should  be  added  about 
$50,  for  costs  of  administration  and  this  proceeding." 

It  will  be  observed  that  the  petitioner  refers  to  a  report 
which  contains  the  evidence  of  the  claims  allowed  against 
the  estate,  and  the  bill  of  exceptions  shows  the  report  was 
oifered  in  evidence.  Upon  an  examination,  however,  of  this 
final  report,  it  does  not  seem  to  favor  the  theory  of  appellee, 
but,  on  the  other  hand,  it  shows  conclusively  that  no  case 
exists  to  authorize  the  court  to  order  the  sale  of  lands. 
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The  final  report  shows  that  no  assets  have  come  to  the  pos- 
session of  the  administrator.  It,  then,  discloses  the  fact  that 
the  administrator  has  paid  out  of  his  own  funds  various 
items,  amounting,  in  the  aggregate,  to  the  sum  of  $156.13, 
and  that  the  estate  is  indebted  to  him,  on  account  of  such 
payment,  the  amount  of  money  thus  expended. 

The  items  constituting  the  $156.13  are,  taxes  on  real  estate, 
insurance,  costs  in  an  ejectment  suit,  costs  paid  in  the  county 
court,  etc. 

In  the  whole  list  of  items,  we  find  but  one  that  could 
properly  be  regarded  as  a  legitimate  charge  against  the  estate, 
and  that  is  the  sum  of  $30  paid  for  funeral  expenses,  but 
whether  this  was  presented  and  allowed  as  a  claim  against 
the  estate,  does  not  appear.  As  a  general  rule,  it  is  no  part 
of  the  duty  of  an  administrator  to  pay  a  claim  against  an 
estate  until  the  creditor  presents  the  claim  to  the  county 
court,  proves  it  and  the  court  allows  the  demand.  Should 
the  administrator  pay  a  claim  before  it  is  allowed  by  the 
court,  he  does  so  at  his  peril,  and  he  must  take  the  risk  of 
proving  up  the  claim  and  getting  it  allowed,  the  same  as  any 
other  creditor. 

As  to  the  items  for  taxes,  insurance  and  costs  paid  in  eject- 
ment suits,  we  are  aware  of  no  authority  which  would  author- 
ize the  administrator  to  pay  either,  and  hold  the  estate  liable 
to  refund  the  money. 

Upon  a  careful  examination  of  the  whole  record,  we  are 
satisfied,  under  the  allegations  of  the  petition  and  the  evi- 
dence, the  decree  can  not  be  sustained. 

The  decree  will  therefore  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  county  court  to  set  aside  the 
default,  and  allow  appellants  to  answer  the  petition,  and  pro- 
ceed with  the  cause  consistently  with  this  opinion. 

Decree  reversed. 
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Svllabns. 


Jacob  Kelly,  impleaded,  etc., 


Harlan  P.  Kellogg  et  al. 

1.  Mechanic's  lien — when  notice  should  be  given  to  owner  in  order  to 
make  him  jointly  liable  with  contractor.  Where  materials  are  furnished  to 
a  builder,  aud  used  by  him  in  a  buildiug  being  erected  by  him  for  an- 
other, and  no  time  is  agreed  upon  when  they  shall  be  paid  for,  and  by 
the  customary  usage  of  trade  all  such  bills  become  due  and  payable  at 
the  end  of  each  month,  then,  in  order  to  make  the  owner  jointly  liable 
with  the  builder,  under  the  5th  section  of  the  Mechanics'  Lien  Law  of 
1869,  the  party  furnishing  the  materials  must  serve  the  notice  required 
by  the  2d  section  of  the  act  within  twenty  days  after  the  last  day  of  the 
current  month  during  which  the  materials  were  so  furnished. 

2.  In  the  absence  of  any  special  contract  or  fixed  custom  of  trade  to  the 
contrary,  the  law  will  impl3r  that  payment  should  be  made  on  the  delivery 
of  articles  purchased;  and  in  order  to  render  the  owner  of  a  building 
jointly  liable  with  the  contractor,  under  the  5th  section  of  the  Mechanics' 
Lien  Law  of  1869,  for  materials  furnished  to  the  contractor  and  used  in 
such  building,  under  a  contract  between  the  contractor  and  material-man 
to  furnish  such  materials  as  needed,  the  notice  required  by  the  2d  section 
of  the  act  should  be  served  on  the  owner  within  twenty  days  after  the  last 
item  of  the  material  is  delivered. 

3.  Same — liability  of  owner  can  not  be  extended  by  extension  of  time  of 
payment  to  contractor.  In  order  to  render  the  owner  of  a  building  jointly 
liable  with  the  contractor  for  material  used  in  the  erection  of  the  building, 
under  the  5th  section  of  the  Mechanics'  Lien  Law  of  1869,  the  notice  pro- 
vided for  in  the  2d  section  of, the  act  must  be  served  on  him  within 
twenty  days  after  payment  should  have  been  made  therefor,  and  it  is  not 
in  the  power  of  the  contractor  and  material-man,  by  a  contract,  to  extend 
the  time  of  payment,  and  thus  extend  the  statutory  liability  of  the  owner 
without  his  knowledge  or  consent. 

4.  Contract — construction.  A  contractor  who  had  taken  a  contract 
to  erect  a  building,  and  given  security  for  the  performance  of  his  contract, 
ascertained  that  he  could  not  complete  the  work,  and,  upon  notice  there- 
of being  given  to  his  surety,  an  agreement  was  made  between  the  con- 
tractor aud  his  surety  on  the  one  side,  and  the  owner  of  the  building  on 
the  other,  by  which  the  owner  agreed  to  pay  such  bills  for  materials 
which  might  be  purchased  by  the  contractor  with  which  to  complete  his 
contract,  as  should  be  certified  by  the  contractor,  the  surety  and  the  archi- 
tect,  upon  the  guaranty  of  the  surety  to  reimburse  him  for  such  payments: 
Held,  that  this  contract  did  not  create  any  joint  liability  as  between  the 
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contractor  and  owner,  and  that  no  joint  action  upon  it  could  be  main- 
tained against  them  for  materials  purchased,  and  that  the  owner  had  no 
authority,  and  was  under  no  obligation,  to  pay  any  bill  for  material  not 
certified  by  the  surety. 

5.  Abstract.  If  that  which  purports  to  be  an  abstract  contains  the 
questions  propounded  and  the  answers  of  the  witnesses  in  full,  it  is,  in  no 
sense,  an  abstract  of  the  testimony,  but  is  in  direct  violation  of  the  rules 
of  this  court,  and  the  party  furnishing  it  will  be  allowed  no  costs  for  print. 
ing  it. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Sherwin  &  Springer,  and  Mr.  John  J.  Herrick, 
for  the  appellant. 

Messrs.  Barber  &  Lackner,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

Unless  appellant  is  jointly  liable  with  Miller,  under  the 
5th  section  of  the  Mechanics7  Lien  Law  of  1869,  the  present 
judgment  can  not  be  maintained.  The  alleged  contract,  made 
between  Miller  and  his  securities  and  Kelly,  by  which  the 
latter  agreed,  upon  the  guaranty  of  the  sureties  to  reimburse 
him,  to  pay  such  bills  for  materials  as  he  should  purchase, 
with  which  to  complete  his  contract,  as  should  be  certified 
by  Cochrane,  Miller  and  Sinclair,  by  no  fair  construction 
created  any  joint  liability  for  the  goods,  as  between  Miller 
and  Kelly.  Whatever  obligation  arose  out  of  that  agreement 
was  several,  and  no  joint  action  upon  it  could  be  maintained 
against  Miller  and  Kelly  for  materials  purchased. 

No  question  is  made  that  the  materials  got  of  plaintiffs 
were  used  by  Miller  in  constructing  the  buildings  under  his 
contract  with  Kelly.  The  goods  consisted  of  hardware,  and 
were  furnished,  as  needed,  in  the  months  of  December  and 
January — the  larger  portion  in  the  former  month.  The  last 
item  of  the  account  seems  to  have  been  delivered  on  the  17th 
day  of  January. 


1875.]  Kelly  v.  Kellogg  et  al.  479 

Opinion  of  the  Court. 

All  the  goods  obtained  were  charged  to  Miller,  the  con- 
tractor for  Kelly's  houses.  Nothing  was  said  between  the 
parties,  when  Miller  commenced  getting  the  goods,  as  to  when 
they  should  be  paid  for.  The  proof  tends,  however,  to  show, 
all  bills,  according  to  the  custom  of  trade,  would  mature  in 
thirty  days — that  is,  at  the  end  of  every  month,  whether  the 
last  item  of  the  account  had  stood  thirty  days  or  not.  Cus- 
tom or  usage  made  all  bills  for  materials  bought  during  any 
one  month,  no  matter  at  what  time,  become  due  on  the  first 
day  of  the  next  ensuing  month.  Accordingly,  a  bill  was  ren- 
dered on  the  first  day  of  January  for  all  December  purchases, 
but,  at  the  request  of  Miller,  the  time  of  payment  seems  to 
have  been  extended  one  month,  during  which  period  it  was 
expected  he  would  have  procured  all  the  materials  needed  to 
complete  the  work. 

Miller  having  failed  to  pay  for  the  materials  furnished, 
notice  of  the  default  was  given  to  the  owner  of  the  buildings, 
with  a  view  to  fix  his  statutory  liability.  In  order  to  charge 
the  owner  jointly  with  the  contractor,  under  the  5th  section 
of  the  act  of  1869,  it  is  provided,  in  the  2d  section  of  the  act, 
the  person  performing  the  labor  or  furnishing  the  materials 
shall  cause  a  notice  to  be  served  upon  the  owner,  within 
twenty  days  after  the  completion  of  the  contract,  or  within 
twenty  days  after  payment  should  have  been  made.  This 
was  not  done  in  this  case.  No  notice  was  served  upon  the 
owner  by  the  material-men  of  their  claim,  until  the  17th  of 
February.  That  was  too  late  to  fix  the  owner's  liability, 
under  the  5th  section  of  the  statute.  No  goods  were  deliv- 
ered after  the  17th  day  of  January,  which  was  more  than 
thirty  days  before  the  service  of  notice.  Clearly  the  notice 
was  not  in  time,  if  the  goods  were  to  be  paid  for  upon  deliv- 
erv.  But  when  should  payment  have  been  made  ?  In  the 
absence  of  any  special  contract  or  fixed  custom  of  trade  to  the 
contrary,  the  law  would  imply  payment  should  be  made  on 
delivery  of  the  articles  purchased.  According  to  plaintiffs' 
own  testimony,  they  obligated  themselves  to   let  Miller  have 
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all  the  goods  in  their  line  he  might  need  to  complete  the 
buildings.  It  would  seem  to  follow,  the  contract  was  not 
fulfilled  until  the  last  item  was  delivered,  on  the  17th  of  Jan- 
nary,  and  if  so,  that  was  the  time  when  payment  should  have 
been  made  for  the  materials.  Adopting  this  view,  the  notice 
was  too  late  to  fix  any  liability,  under  the  statute,  upon  the 
owner  of  the  buildings.  But  if  we  should  adopt  the  other 
theory,  that  the  goods,  according  to  the  custom  of  trade,  were 
to  be  paid  for  at  the  end  of  every  month,  it  would  be  fatal  to 
the  present  judgment.  Much  the  largest  portion  of  the  ma- 
terials were  delivered  in  December,  and  the  bill  rendered 
ought  to  have  been  paid  on  the  first  day  of  January,  in  the 
usual  course  of  business.  It  was  not  in  the  power  of  plaintiffs 
and  Miller,  by  a  subsequent  agreement,  to  extend  the  time 
of  payment  another  month,  and  thus  extend  the  statutory  lia- 
bility of  the  owner  for  that  period,  without  his  knowledge  or 
consent.  Could  the  material-men  and  the  contractor,  by  a 
secret  agreement,  be  permitted  to  extend  the  time  of  payment, 
after  other  rights  had  attached,  for  one  month,  they  might, 
with  equal  propriety,  do  it  for  an  indefinite  period,  to  the 
great  detriment  of  the  owner  of  the  buildings.  It  was  neither 
lawful  nor  just  for  them  to  do  so.  Brown  et  al.  v.  Moore,  26 
111.421. 

Although  not  necessarily  involved  in  the  present  decision, 
it  may  be  proper  for  us  to  state  our  views  as  to  what  obliga- 
tion rests  upon  Kelly  under  the  alleged  agreement  to  pay  for 
such  materials  as  Miller  should  purchase,  with  which  to  com- 
plete the  buildings  under  his  contract.  When  it  was  discov- 
ered Miller  would  not  be  able  to  complete  the  work,  notice 
was  given  to  Sinclair  and  Moore,  his  sureties  for  the  perform- 
ance of  his  agreement.  A  meeting  was  had,  when  it  was 
agreed,  in  consideration  that  Sinclair  had  given  Kelly  his 
note  for  $3000,  to  secure  him  against  loss,  that  he  would  pay 
all  bills  for  materials  bought  by  Miller  to  be  used  in  the 
buildings,  as  should  be  certified  by  Cochrane,  Miller  and  Sin- 
clair.    This  was   simply  an   arrangement   adopted  to  enable 
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Miller  to  comply  with  his  agreement,  and  not  an  enlarge- 
ment of  the  original  contract.  Under  this  arrangement, 
whatever  loss  there  might  be  would  fall  upon  the  sureties  of 
the  contractor,  and  not  upon  the  owner. 

But  Kelly  could  only  pay  such  bills  as  should  be  certified 
in  the  manner  indicated  in  the  receipt  given  for  the  note  de- 
posited as  collateral  security  for  the  undertaking,  viz  :  by 
Cochrane,  Miller  and  Sinclair.  This  clause  in  the  agreement 
was,  no  doubt,  for  the  benefit  of  the  sureties.  It  was  then 
known  the  ultimate  loss  that  would  be  sustained  would  fall 
upon  them,  and  it  was  a  precautionary  measure,  adopted  for 
their  protection,  that  all  bills  should  be  certified  by  Sinclair, 
as  well  as  by  the  architect  and  the  contractor,  before  Kelly 
would  be  authorized  to  pay  them.  Had  no  restriction  been 
laid  upon  Kelly,  he  might  have  paid  bills  contracted  by  Mil- 
ler to  an  unlimited  extent  beyond  anything  that  could  have 
been  anticipated,  and  sought  to  hold  the  sureties  responsible. 
No  doubt  this  was  the  very  thing  they  contracted  against, 
and  the  sequel  shows  it  was  a  wise  restriction. 

Without  expressing  any  opinion  upon  the  question  whether 
the  contract  made  between  the  parties  was  such  an  one  as  a 
third  partv,  who  had  furnished  materials  to  the  contractor, 
could  sue  upon  it,  it  is  sufficient  for  our  present  purpose  to 
sav,  the  bill  for  goods  which  plaintiffs  seek  to  enforce  in  this 
action  was  never  certified  by  Sinclair,  and  hence  Kelly  had 
no  rightful  authority  to  pay  it,  nor  was  he  under  any  legal 
obligation  to  do  so. 

What  Cochrane  may  have  said  to  plaintiffs,  either  before 
or  after  the  goods  were  delivered,  as  to  the  responsibility  of 
Kellv  for  them,  is  a  matter  of  no  consequence.  He  had  no 
authoritv  to  bind  Kelly  in  the  premises,  nor  was  it  any  part 
of  his  duty  as  architect  to  make  purchases  on  the  credit  of 
defendant.  It  was  nothing  more  than  would  have  been  the 
act  of  a  mere  stranger  intermeddling  with  that  which  did 
not  concern  him. 
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Appellant  has  filed  no  abstract  of  the  testimony,  in  accord- 
ance with  the  practice  established  in  this  court.  That  which 
purports  to  be  one,  is,  in  no  sense,  an  abstract  of  the  testi- 
mony. The  questions  propounded  and  the  answers  of  the 
witnesses  are  printed  in  full,  in  direct  violation  of  the  rules 
of  this  court.  Appellant,  therefore,  will  be  allowed  no  costs 
for  printing  what  is  called  an  abstract  in    the  case. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Carter  H.  Harrison 


v. 


Consider  H.  Willett. 


1.  Affidavit  of  merits — its  requisites.  Ad  affidavit  of  merits  which 
meets  all  the  substantial  requirements  of  the  statute,  although  not  in  its 
precise  words,  is  sufficient. 

2.  Where  an  affidavit  of  merits,  filed  under  section  86  of  the  Practice 
Act  of  1874,  states  that  the  defendant  has  a  good  and  valid  defense  to  the 
whole  of  the  suit,  upon  the  merits,  as  he  verily  believes,  it  is  a  sufficient 
compliance  with  the  requirements  of  the  statute. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Monroe,  Blsbee  &  Gibbs,  for  the  appellant. 

Messrs.  Willett  &  Herring,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Superior  Court  of  Cook  county, 
upon  a  promissory  note,  the  declaration  being  accompanied 
by  the  usual  affidavit  in  such  cases. 

The  defendant  pleaded  the  general  issue,  and  a  special  plea 
setting  out  his  whole  defense,  which  was  accompanied  by  an 
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affidavit  that  he  has  a  good  and  valid  defense  to  the  whole  of 
said  suit,  upon  the  merits,  as  he  verily  believes. 

The  court  adjudged  the  affidavit  insufficient,  and  ordered 
the  pleas  to  be  stricken  from  the  files,  entered  a  default  for 
want  of  a  plea,  heard  evidence  on  the  question  of  damages 
and  rendered  final  judgment  thereon  against  the  defendant, 
from  which  the  defendant  appeals. 

Section  36  of  the  Practice  Act,  chapter  110,  R.  S.  1874,  p. 
779,  provides,  if  the  plaintiff,  in  an  action  upon  a  contract, 
expressed  or  implied,  for  the  payment  of  money,  shall  file 
with  his  declaration  an  affidavit  showing  the  nature  of  his 
demand,  and  the  amount  due  him  after  allowing  all  just  cred- 
its, if  any,  he  shall  be  entitled  to  judgment  as  in  case  of  default, 
unless  the  defendant  shall  file  with  his  plea  an  affidavit  stating 
that  he  verily  believes  he  has  a  good  defense  to  said  suit,  upon 
the  merits,  to  the  whole  or  a  portion  of  plaintiff's  demand. 

We  do  not  see  wherein  this  affidavit  fails  to  meet  all  the 
substantial  requirements  of  this  statute.  It  is  not  precisely 
in  the  words  of  the  statute,  but  it  alleges  every  fact  required 
by  it.  An  objection  is  made  that  it  does  not  contain  the  very 
words  of  the  act.  We  can  see  no  shade  of  difference  in  the 
meaning  of  the  words  used  in  the  affidavit  and  in  the  act.  A 
defense  to  a  suit,  upon  its  merits,  to  the  whole  of  a  plaintiff's 
demand,  is  declaring  no  more  than  that  he  has  a  defense  to 
the  whole  suit,  for  that  is  made  of  the  whole  demand. 

The  objection  is  wholly  captious,  and  should  not  have  pre- 
vailed. It  was  error  to  allow  it,  and  for  the  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded,  that  defend- 
ant may  have  a  trial  upon  the  merits. 

Judgment  reversed. 
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James  G.  Brown  et  al. 

v. 
J.  W.  Lowell  et  al. 

1.  Practice — time  to  object  to  petition  for  mechanic* s  lien.  A  petition  to 
enforce  a  lien,  under  the  Mechanics'  Lien  Law,  for  materials  furnished, 
which  does  not  state  when  the  work  was  to  be  completed  and  the  money 
paid  under  the  agreement,  is  bad  on  demurrer,  but  if  an  answer  is  put  in 
and  the  case  is  tried,  and  the  proof  shows  that  the  time  for  the  comple- 
tion and  payment  for  the  work  was  within  the  time  limited  by  the  statute, 
it  is  too  late  to  raise  the  objection  to  the  petition  in  this  court. 

2.  Mechanic's  lien — extent  of  sub-contractor's -lien — additional  work. 
Where  the-original  contract  is  for  a  specific  sum  of  money,  but  with  an 
express  provision  for  alterations  and  changes  in  the  plans,  and  an  agree- 
ment by  the  owner  to  pay  what  is  equitable  and  just,  any  increased  work 
growing  out  of  such  alteration  in  the  plans  is  not  extra  work,  but  is  fully 
within  the  contract,  although  not  named  in  the  specifications,  and  the 
lien  of  a  sub-contractor  attaches  to  the  money  due  for  such  additional 
work  as  completely  as  to  the  work  done  under  the  specifications. 

3.  Same — rights  of  sub-contractor  not  affected  by  settlement  between  owner 
and  original  contractor  after  notice  to  owner.  When  the  notice  provided 
by  statute  is  served  by  a  sub-contractor  on  the  owner,  the  previous  in- 
choate lien  becomes  fixed,  and  the  sub-contractor  is  not  bound  by  any 
settlement,  payment  or  agreement  made  after  the  notice  was  served,  with- 
out his  consent. 

4.  Same— when  notice  may  be  given,  and  the  effect  thereof.  The  sub-con. 
tractor  has  the  option  to  give  notice,  under  the  statute,  to  the  owner,  eithei 
within  twenty  days  from  the  time  a  payment  falls  due  under  his  contract, 
or  within^twenty  days  after  completing  his  contract.,  If  given  within 
twenty  days  after  a  payment  falls  due,  it  will  complete  his  lien  from  that 
time,  and  the  owner  can  not  avail  of  any  payment  made  to  the  first  con- 
tractor after  that  time,  to  defeat  it;  but  if  he  delays  until  within  twenty 
days  after  completing  his  contract,  he  only  acquires  a  lien  on  whatevei 
the  owner  may  then  owe  the  first  contractor. 

Appeal  from    the    Superior  Court   of  Cook  county;  th( 
Hon.  John  Burns,  Judge,  presiding. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellants. 
Mr.  Daniel  L.  Shorey,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  the  month  of  January,  1873,  appellants  entered  into  a 
contract  with  James  Barker  for  the  erection  of  a  four-story 
brick  building,  with  a  basement.  Barker  was  to  furnish  all 
the  materials  and  erect  the  structure,  they  to  pay  him  therefor 
$28,075.  During  the  progress  of  the  work.  Barker  purchased 
lumber  of  appellees  to  be  used  in  constructing  the  house,  and 
not  having  paid  them  in  full  therefor,  they,  on  the  12th  or 
14th  day  of  July,  1873,  gave  appellants  notice  that  they 
claimed  and  would  insist  on  a  lien  on  the  building  under  the 
Mechanics'  Lien  Law.  They  subsequently  filed  this  petition 
to  enforce  it,  and  recovered  a  decree  for  $2879.20  against  ap- 
pellants. 

It  appears  that,  whilst  erecting  the  building,  various 
changes  were  made  in  the  plan  of  the  house,  which  added 
largely  to  the  cost  of  its  completion.  It  is  claimed  that  ap- 
pellants had  paid  to  the  contractor  $32,500  before  the  notice 
was  served  on  them,  and  that  nothing  was  owing  to  the  con- 
tractor. 

It  is  urged  that  the  petition  failed  to  state  when  the  work 
was  to  be  completed,  and  when  the  money  was  to  be  paid, 
under  the  agreement,  and  was,  therefore,  defective.  Had 
this  objection  been  urged  on  demurrer,  the  position  would, 
no  doubt,  be  correct,  and  it  would  have  been  held  bad.  But 
appellants  preferred  to  answer  the  petition  and  try  the  case 
on  its  merits,  and  it  is  too  late  now  to  raise  the  objection. 
The  petition  is  not  so  defective  as  not  to  be  sufficient  to  sus- 
tain the  decree.  The  time  for  the  completion  and  payment 
for  the  work  was  proved  on  the  trial,  and  was  shown  to  have 
been  within  the  time  limited  by  the  statute. 

It  is  next  urged  that  the  evidence  varied  from  the  allega- 
tions of  the  petition  as  to  the  time  Barker  was  to  pay  for  the 
lumber.  One  witness  seems  to  have  stated  the  time  exactly 
in  the  manner  it  was  alleged  in  the  petition.  Others  may 
have  varied  slightly,  but   it  was   for   the  jury  to  determine 
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which  statement  was  accurate,  and  we  will  not  disturb  the 
finding  on  that  question. 

It  is  contended  that  the  sub-contractor's  lien  is  only  coex- 
tensive with  that  of  the  principal  contractor,  and  that  the  lien 
can  not  extend  beyond  the  contract  price;  that,  appellants 
having  paid  and  more  than  paid  the  price  specified  in  the 
agreement,  appellees  have  no  lien  on  the  sum  earned  by  the 
performance  of  extra  work.  The  agreement  expressly  pro- 
vides for  alterations  and  changes  in  the  plans,  and  appellants 
expressly  agree  to  pay  therefor  what  is  equitable  and  just. 
The  increased  work  growing  out  of  a  change  in  the  specifica- 
tions and  plans,  was  not  extra  work.  It  was  fully  provided 
for  in  the  agreement.  Extra  work  is  understood  to  be  that 
which  is  performed  outside  of  and  independent  of  the  agree- 
ment, but  this  was  fully  within  the  contract,  although  not 
named  in  the  specifications. 

The  lien  given  by  the  statute  to  the  sub-contractor,  then, 
attached  to  the  money  due  for  this  additional  work  as  com- 
pletely as  to  the  work  done  under  the  specifications,  because 
it  was  as  completely  within  the  agreement  between  the  owner 
and  the  contractor.  It  is  not  necessary,  to  confer  the  lien, 
that  the  price  should  be  agreed  upon  for  each  item  in  the  con- 
struction of  the  building,  nor  that  the  amount  to  be  paid 
should  be  a  fixed  sum.  Here,  the  effect  of  the  agreement 
was,  that  appellants  should  pay  the  sum  named,  if  the  work 
was  performed  in  accordance  with  the  specifications  referred 
to,  and  if  they  should  be  altered,  then  such  sum  as  should  be 
equitable  and  just.  And  in  either  event,  the  building  would 
be  erected  under  the  terms  of  the  agreement,  and  the  money 
due  and  payable  under  it.  We  are,  therefore,  clearly  of 
opinion  that  appellees  acquired  a  lien  on  the  entire  sum  due 
for  all  the  work  performed,  to  secure  payment  for  the  lumber 
they  furnished. 

It  is  again  urged  that  there  was  nothing  due  Barker  under 
the  contract  for  work,  whether  inside  or  out  of  the  specifica- 
tions, when  appellees  served  the  notice  on  appellants.     We 
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have  carefully  examined  the  evidence,  and  are  not  prepared 
to  say  the  jury  have  been  mistaken  in  their  finding.  There 
were  a  number  of  witnesses  examined,  and  the  evidence  is 
inharmonious.  There  were  important  changes  made  in  the 
plan  of  the  building,  which  necessarily  involved  a  much 
larger  amount  of  outlav  in  materials  and  labor,  and  it  was 
for  the  jury  to  find,  from  the  evidence,  what  was  an  equitable 
and  just  compensation  for  the  additional  expenditure  thus 
produced.  The  evidence,  we  think,  fully  warrants  the  find- 
ing. 

It  is  insisted  that  the  settlement  between  appellants  and 
Barker  proved  that  nothing  was  due  him  when  the  notice  was 
served.  Appellees  could  not  be  bound  by  any  settlement, 
arrangement  or  payment  made  after  the  notice  was  served. 
Their  previous  inchoate  lien  then  became  fixed  and  fully 
vested,  and  could  not  be  removed  by  the  acts  of  the  owner 
or  principal  contractor,  unless  assented  to  by  them.  They 
were  not  parties  to,  nor  did  they  in  anywise  approve,  the  set- 
tlement. Barker  could  not  yield  or  admit  away  their  lien  or 
rights  under  it.  If  he  and  the  owners  made  a  settlement 
incorrect  and  to  their  prejudice,  they  could  show  the  fact  and 
repudiate  it.  If  the  owners  were  owing  Barker  at  the  ser- 
vice of  the  notice,  their  lien  attached  to  it,  and  they  can  not 
be  prejudiced  by  the  acts  of  owners  and  contractors.  Appel- 
lants admitted  that  they  owed  Barker  at  the  time  or  after  the 
notice  was  served,  and  if  that  be  true,  and  the  jury  have  so 
found,  then  appellees  were  entitled  to  recover  the  same,  if 
not  more  than  their  claim. 

It  is  contended  that  the  notice  was  not  served  in  time  to 
preserve  the  lien.  It  appears  that  appellees  commenced  de- 
livering the  material  in  April,  and  completed  it  on  the  2d 
of  July,  and  the  notice  was  served  on  one  appellant  on  the 
12th,  and  on  the  other  on  the  14th  of  that  month.  The  stat- 
ute requires  the  notice,  to  be  binding,  "to  be  served  within 
twenty  days  after  the  completion  of  such  sub-contract,  or  within 
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twenty  days  after  payment  should  have  been  made  to  the  per- 
son performing  such  labor  or  furnishing  such  materials." 

Lowell  testified  that  lumber  was  furnished  from  the  24th 
of  April  till  the  2d  of  July.  This,  then,  was  within  twenty 
days  of  the  service  of  the  notice.  The  provision  of  the  stat- 
ute is  in  the  alternative,  and  the  sub-contractor  has  his  option 
to  give  the  notice  within  twenty  days  after  a  payment  falls 
due,  or  within  twenty  days  after  completing  his  contract.  If 
given  on  the  payment  falling  due,  or  within  the  limited  time 
therefor,  it  would  complete  his  lien  from  that  time,  and  the 
owner  could  not  avail  of  any  payment  made  to  the  principal 
contractor  after  such  notice,  to  defeat  the  lien  of  the  sub-con- 
tractor. But  if  he  delays  until  within  twenty  days  after  he 
has  completed  his  contract,  he  only  acquires  a  lien  on  what- 
ever the  owner  may  then  owe  the  first  contractor.  He  could 
not  thus  reach  any  sum  paid  after  his  payment  fell  due,  and 
before  he  gave  the  notice.  This  seems  to  be  the  obvious 
meaning  of  this  provision,  and  the  notice  was  given  in  time. 

It  remains  to  consider  the  instructions  of  which  appellants 
make  complaint. 

It  is  urged  as  error  that  the  court  refused  their  seventh  in- 
struction.  This  instruction  does  not  exclude  the  fact  that 
mistakes  may  have  been  made  or  deductions  allowed  from 
fair  prices,  by  way  of  a  compromise.  In  this  the  instruction 
was  wrong.  The  law  is  more  accurately  stated  in  the  instruc-' 
tion  given  for  appellants,  numbered  eight. 

What  we  have  already  said  is  sufficient  to  dispose  of  objec- 
tions made  to  the  giving,  refusing,  or  modifying  other  instruc- 
tions. Those  given  presented  the  law  fairly  to  the  jury,  and 
the  evidence  sustains  the  finding. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Orville  H.  Tobey  et  al. 

v. 

Kudolph  Foreman. 

1.  Cross-bill — relief  souglit  must  he  equitable.  If  a  cross-bill  seeks 
affirmative  relief,  it  is  indispensable  that  it  be  equitable  relief,  otherwise 
it  will  be  subject  to  demurrer;  for  to  this  extent  it  is  in  the  nature  of  an 
original  bill,  seeking  further  aid  of  the  court  beyond  the  purposes  of  de- 
fense to  the  original  bill,  and,  under  such  circumstances,  the  relief  should 
be  such  as,  in  point  of  jurisdiction,  the  court  is  competent  to  administer. 

2.  Specific  performance — waiver  as  to  time.  If  a  purchaser  of  real 
estate,  after  the  time  for  performance  fixed  in  the  contract  of  sale, 
files  his  bill  for  specific  performance,  the  vendor  may,  by  answer,  submit 
to  perform,  and,  by  cross-bill,  compel  the  purchaser  also  to  perform ;  but 
he  can  not  first  resist  the  enforcement  of  the  contract,  and  wait  until  the 
property  has  depreciated  in  value,  and  then  enforce  a  specific  performance 
against  the  purchaser,  except  upon  such  terms  as  the  latter  maybe  ready 
and  willing  to  accept. 

3.  Same — after  repudiating  contract.  Where  an  owner  of  real  estate 
repudiated  a  contract  for  its  sale,  on  the  ground  he  had  never  authorized 
the  agent  to  sell  or  execute  a  contract  for  him,  the  property  then  having 
largely  increased  in  value,  and  waited  until  it  depreciated  below  the 
contract  price:  Held,  that  a  court  of  equity  would  not  decree  a  specific 
performance  in  his  favor,  although  the  purchaser  had  before  sought  to 
compel  him  to  perform  the  same. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

May  9,  1872,  appellee,  Foreman,  filed  his  bill  in  equity 
against  appellants,  Tobey  and  Booth,  for  the  specific  perform- 
ance of  an  alleged  contract  for  the  conveyance  of  certain  real 
estate  in  the  city  of  Chicago. 

The  contract  was  dated  March  15,  1872;  provided  for  the 
payment  of  $1000  cash,  and  $27,000  on  delivery  of  a  deed  ; 
for  the  giving  of  a  deed  April  25,  1872,  and-  the  delivery  of 
possession  by  May  1,  1872;  made  time  of  the  essence  of  the 
contract,  and  was  signed  :  "H.  D.  Booth,      [seal] 

O.  H.  Tobey,     [seal] 

By  H.  D.  Booth, 

E.  Foreman,     [seal]" 
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June  6,  1872,  Booth  answered,  admitting  that  he  made  the 
contract,  and  was  willing  to  perform  on  his  part;  that  he 
signed  Tobey's  name  to  the  contract,  but  says  he  had  no  au- 
thority to  do  it. 

March  20,  1873,  Tobey  filed  his  answer,  denying  Booth's 
authority,  denying  that  the  contract  was  made  by  him  (Tobey), 
or  with  his  knowledge  or  consent,  or  by  any  one  having  any 
authority  from  him,  and  setting  up  the  Statute  of  Frauds. 

On  November  8,  1873,  Foreman  filed  a  supplemental  bill, 
setting  up  that  after  the  making  of  the  contract  the  real  estate 
in  question  advanced  in  value  to  $40,000;  that  it  has  since 
decreased  in  value  to  $25,000,  and  could  not  now  be  sold  for 
more  than  that  sum;  that  in  consequence  of  the  failure  to 
carry  out  the  contract,  he  had  been  damaged  at  least  $8000, 
and  praying  that  the  defendants  might  be  decreed  to  pay 
whatever  damages  he  might  be  found  to  have  sustained. 

On  November  17,  1873,  defendants  demurred  to  so  much 
of  the  supplemental  bill  as  set  up  the  claim  for  damages,  and 
answered  the  remainder — Tobey  answering,  that  lie  was  the 
owner  of  the  one  undivided  half,  that  the  contract  in  question 
was  not  binding  upon  him,  but  that  he  would  ratify  the  same, 
and  that  he  was  ready  and  willing  to  perform.  At  the  same 
time,  the  defendants  filed  their  cross-bill,  in  which  they  set 
up  the  contract  in  question  ;  aver  that  an  abstract  of  title  had 
been  furnished,  and  the  title  accepted  ;  that  they  are  the 
owners  in  fee  simple,  each,  of  an  undivided  half  of  the  real 
estate;  that  the  contract  is  not  binding  upon  Tobey,  but  that 
he  is  willing  to  ratify  and  perform  the  same  ;  that  on  or  about 
October  1,  1873,  they  offered  to  appellee  to  perform  the  con- 
tract, and  to  account  to  him  for  the  rents  and  profits  from 
May  1,  1872,  he  to  pay  interest  on  the  purchase  price  of  $28,- 
000  from  that  date;  that  he  refused  to  perform,  and  praying 
that  Foreman  may  be  compelled  specifically  to  perform  his 
contract.  The  cross-bill  also  set  up  that  Foreman  had  filed 
in  the  county  court  of  Cook  county  a  claim  against  the  estate 
of  Booth  (who  had  died  since  bringing  the  suit),  for  damages 
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for  failure  to  perform  the  contract  in   question,  and  praying 
that  he  might  be  enjoined  from  prosecuting  the  claim. 

Demurrers  were  sustained  to  Foreman's  supplemental  bill 
and  to  the  defendants'  cross-bill,  and  Foreman  dismissed  his 
suit,  and  the  court  dismissed  defendants'  cross-bill,  and  de- 
fendants prosecute  this  appeal. 

Messrs.  Grant  &  Swift,  for  the  appellants. 
Messrs.  Fuller  &  Smith,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  insisted  that  the  court  erred  in  sustaining  the  demurrer 
to  the  cross-bill,  and  dismissing  the  same. 

Palpably,  the  cross-bill  is  wholly  destitute  of  equity.  The 
admitted  lack  of  readiness  and  willingness  on  the  part  of 
appellants  to  perform,  precludes  all  right  to  demand  from 
appellee  a  specific  performance  of  the  contract. 

It  is  supposed  by  appellants  that  it  is  not  necessary  that  a 
cross-bill  should  show  any  ground  for  equitable  relief,  and 
authorities  are  cited  as  favoring  that  view.  But  wherever 
the  cross-bill  seeks  relief,  it  is  indispensable  that  it  should 
be  equitable  relief,  otherwise  the  bill  will  be  demurrable ;  for 
to  this  extent  it  is  not  a  pure  cross-bill,  but  it  is  in  the  nature 
of  an  original  bill,  seeking  further  aid  of  the  court,  beyond 
the  purposes  of  defense  to  the  original  bill.  And,  under  such 
circumstances,  the  relief  should  be  such  as,  in  point  of  juris- 
diction, the  court  is  competent  to  administer.  Story  Eq.  PL 
sees.  629,  398. 

A  cross-bill  will  be  open  to  a  demurrer  when  it  seeks  re- 
lief which  is  of  an  equitable  nature,  and  does  not  contain  all 
the  proper  allegations  which  confer  an  equitable  title  to  such 
relief  upon  the  party.     Id.  sec.  630. 

But,  it  is  said  that  the  acts  of  appellee  set  up  in  the  cross- 
bill amount  to  a  waiver  of  the  terms  of  the  contract  as  to 
time  ;  that  by  appellee  filing  his  bill  to  enforce  the  contract, 
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he  thereby  continued  its  existence,  and  extended  the  time  for 
its  performance  ;  that  this  act  was  a  complete  waiver  of  the 
limitation  for  appellants'  performance  to  April  '25,  1872. 
It  is  said,  there  is  no  doubt  that  when  appellee  first  filed  his 
bill,  Tobey  and  Booth  might  have,  by  answer,  submitted  to 
perform,  and  by  cross-bill  have  compelled  appellee  to  perform. 
But  that  would  have  been  only  compelling  appellee  to  do 
what  he  was  then  ready  and  willing  and  offering,  by  his  bill, 
to  do,  to- wit :  to  pay  the  purchase  money  on  receiving  a  con- 
veyance. 

By  the  filing  of  his  supplemental  bill,  it  is  said  that  appel- 
lee again  affirmed  the  contract  was  in  existence,  and  asked 
for  its  performance  by  his  supplemental  bill ;  that  the  case 
then  stood  as  if  appellee  had  filed  an  original  bill,  setting  up 
all  of  the  various  matters  contained  in  his  original  and  sup- 
plemental bills,  and  praying  performance,  with  compensation. 
And  it  is  asked,  can  there  beany  doubt  that  appellants  might 
then,  by  their  answers,  submit  to  perform,  and  by  their  cross- 
bill compel  appellee  to  perform  ?  But  submit  to  perform 
how?  By  making  the  conveyance  only,  or  by  making  con- 
veyance and  paying  the  damage  sustained  by  appellee  for  not 
having  the  conveyance  made  at  the  stipulated  time. 

If  appellants  would  submit  to  perform  in  the  latter  mode, 
then  appellee  might  be  compelled  to  perform,  as  in  the  case 
of  filing  the  original  bill,  had  appellants  submitted  then  to 
perform.  It  would  only  be  requiring  appellee  to  do  what  he 
was  ready  and  willing  and  offering  to  do  by  his  supplemental 
bill:  to  pay  the  purchase  money  on  the  making  of  the  con- 
veyance, and  payment  of  the  damage  caused  by  the  delay  in 
making  the  deed. 

But,  refusing  to  convey  upon  payment  of  the  purchase 
money  when  the  property  was  worth  largely  more  than  that 
amount,  and  waiting  until  the  property  had  depreciated  greatly 
below  the.  purchase  price,  and  then,  for  the  first  time,  offering 
or  being  willing  to  convey,    to  then  ask  that  appellee  should 
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be  compelled  to  take  the  property  and  pay  the  purchase  price, 
is  too  ungracious  a  claim  for  equitable  cognizance. 

And  how  it  has,  in  any  way,  been  aided  by  the  filing  of 
the  original  and  supplemental  bills  by  appellee,  we  are  unable 
to  comprehend.  There  was  no  equitable  reason  for  enjoining 
the  prosecution  before  the  county  court  of  the  claim  for  dam- 
ages for  breach  of  the  contract. 

We  find  no  error  in  the  record,  and  the  decree  is  affirmed. 

Decree  affirmed. 


H.  G.  Powers 

v. 

A.  G.  Briggs  et  al. 

1.  Promissory  note  —  in  what  capacity  maker  liable.  Where  the 
names  of  the  principal  and  agent  both  appear  upon  an  instrument,  it 
will  be  held  to  be  the  bill  or  note  of  him  who  signs  it,  unless  it  satisfac- 
torily appears  that  he  signed  it  in  a  mere  ministerial  character,  intend- 
ing to  bind  another. 

2.  Where  the  makers  of  a  note  describe  themselves  in  the  body  of  it 
as  the  trustees  of  a  society,  and  also  sign  the  note  as  trustees,  but  there 
are  no  words  used  implying  an  undertaking  on  the  part  of  the  society, 
and  the  society  is  not  assumed  to  be  acting  through  the  makers,  and  they 
do  not  appear  to  act  for  or  on  behalf  of  the  society,  the  makers  are  per- 
sonally liable. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Melville  W.  Fuller,  and  Mr.  John  Morris,  for  the 
appellant. 

Messrs.  Ayer  &  Kales,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Suit  was  brought  on  two  promissory  notes,  for  $600  each, 
one  payable  in  one  year  and  the  other  payable  in  two  years 
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from  date,  but,  in  other  respects,  precisely  the  same  in  form. 
That  payable  in  one  year  from  date  is  as  follows: 

"§600.  Chicago,  May  17,  1870. 

One  year  after  date,  we,  the  trustees  of  the  Seventh  Pres- 
byterian Church,  promise  to  pay  to  the  order  of  H.  G.  Powers 
six  hundred  dollars,  value  received,  with  interest  at  six  per 
cent  per  annum. 

A.  H.  Briggs, 
Louis  B.  Kelley, 
John  Corbett, 
F.  D.  Marshall, 

Trustees" 

Evidence  was  admitted  by  the  court  below,  over  the  plain- 
tiff's objection,  showing  that,  at  the  time  the  notes  were 
executed,  the  defendants  were  trustees  of  the  Seventh  Pres- 
byterian Church  of  Chicago,  and  that  the  notes  were  given 
for  the  difference  in  value  between  church  organs  which  they 
had  exchanged. 

The  court  gave  judgment  for  the  defendants,  and  the  cor- 
rectness of  that  judgment  depends  upon  the  single  question, 
whether  the  notes  bind  the  defendants  individually  or  only 
the  corporation  of  which  they  were  trustees. 

The  authorities  are  not  entirely  harmonious  on  the  ques- 
tion, but,  after  a  careful  examination  of  the  numerous  cases 
cited  in  the  elaborate  briefs  filed  by  the  respective  counsel, 
our  opinion  is,  the  court  erred  in  finding  that  the  defendants 
were  not  individually  liable  on  the  notes. 

The  general  rule  appears  to  be,  where  the  names  of  the 
principal  and  agent  both  appear  upon  the  instrument,  it  will 
be  held  to  be  the  bill  or  note  of  him  who  signs  it,  unless  it 
satisfactorily  appears  that  he  signed  it  in  a  mere  ministerial 
character,  intending  to  bind  another.  " Unless,"  said  Lord 
Ellenborough,  in  Leadbetter  v.  Farmer,  5  M.  &  S.  345,  "he 
says  plainly,  'I  am  the  mere  scribe/  he  will  be  bound." 

The  rule  is  thus  stated  by  Shaw,  C.  J.,  in  Bradlee  v.  Boston 
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Glass  Co.  16  Pickering,  350:  "As  the  forms  of  words  in 
which  contracts  may  be  made  and  executed  are  almost  infi- 
nitely various,  the  test  question  is,  whether  the  person  sign- 
ing professes  and  intends  to  bind  himself,  and  adds  the  name 
of  another  to  indicate  the  capacity  or  the  trust  in  which  he 
acts,  or  the  person  for  whose  account  the  promise  is  to  be 
made;  or  whether  the  words  referring  to  the  principal  are 
intended  to  indicate  that  he  does  a  ministerial  act  in  giving 
authenticity  to  the  act,  promise  and  contract  of  another.  Does 
the  person  signing  apply  the  executive  hand  as  the  instrument 
of  another  or  the  promising  and  engaging  mind  of  a  contract- 
ing party  ?"  See  also,  Morrell  v.  Codding,  4  Allen,  403;  Leach 
v.  Blow,  8  Smedes  &  Marshall,  228;  Chick  v.  Trevett,  20  Maine, 
462;  Fogg  v.  Virgin,  19  id.  252;  Sturdevant  v.  Hull,  59  id.  172; 
Barker  v.  M.  F.  Ins.  Co.  3  Wendell,  94;  Hills  v.  Bannister,  8 
Cowen,  31 ;  Moss  v.  Livingston,  4  Comstock,  208;  JJewitt  et  al. 
v.  Walton,  5  Selden,  571;  Savage  v.  Rix  et  al.  9  New  Hamp- 
shire, 263;  Tucker  Manufacturing  Co.  v.  Fairbanks  et  al.  98 
Mass.  103. 

Testing  these  notes  by  this  rule,  it  would  seem  clear  they 
are  binding  only  on  the  defendants  as  individuals.  Although 
the  words.  "  the  trustees  of  the  Seventh  Presbyterian  Church," 
appear  in  the  body  of  the  notes,  and  the  word  "trustees"  is 
appended  to  the  defendants'  signatures,  there  are  no  words 
used  implying  an  undertaking  on  the  part  of  the  corporation. 
The  corporation  is  not  assumed  to  be  acting  by  or  through 
the  defendants,  nor  does  it  even  appear  the  defendants  act 
for  or  on  behalf  of  the  corporation.  The  language  clearly 
indicates  that  the  defendants  were  trustees  when  thev  signed 
the  notes,  but  not  that  the  corporation  promised  to  pay  them. 

Nor  do  we  consider  the  facts  proved  here,  outside  of  what 
appears  on  the  face  of  the  papers,  change  the  result.  True, 
they  show  plaintiff  knew  the  defendants  were  trustees,  and 
that  the  consideration  of  the  notes  was  the  church  organ,  but 
it  does  not  follow  from  this  that  the  plaintiff  was  giving 
credit  to  the  corporation,  or  that  he  knew  the   defendants 
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intended,  by  the  notes,  that  he  should  do  so,  and  there  is  no 
other  evidence  tending  to  show  that  he  gave  credit  to  the 
corporation.  It  was  not  unreasonable  that  the  defendants, 
having  the  charge  and  control  of  the  finances  of  the  corpora- 
tion, and  being  acquainted  with  its  resources,  would  give 
their  paper  for  property  for  the  corporation,  intending  to  pro- 
tect themselves  against  loss,  from  its  funds,  and  the  notes 
themselves  are  the  most  satisfactory  evidence  that  they  did 
do  so. 

In  this  view  of  the  case,  it  is  unnecessary  to  express  any 
opinion  as  to  the  admissibility  of  the  parol  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Scott  and  Mr.  Justice  Sheldon  dis- 
sent. 


Alfked  Skinner  et  at. 

v. 
Prelate  D.  Baker  et  ah 

1.  Conveyance — delivery  necessary  to  the  conveyance  of  land  by  deed. 
Delivery  is  an  indispensable  element  to  the  conve}-ance  of  land  by  deed, 
for  the  reason  that  a  deed  takes  effect  only  from  the  delivery. 

2.  Same — delivery  may  be  to  grantee,  or  to  his  agent.  A  deed  may  be 
delivered  to  the  grantee,  or  to  any  person  authorized  by  him  to  receive  it, 
in  which  case  the  title  to  the  premises  will  pass. 

3.  Same — delivery  to  a  stranger  to  hold  until  conditions  complied  with. 
Where  a  deed  is  delivered  to  a  stranger  to  be  held  until  certain  conditions 
are  performed  by  the  grantee,  and  then  to  be  delivered  by  him  to  the 
grantee,  the  title  does  not  pass,  but  remains  in  the  grantor  until  the  con- 
ditions are  complied  with. 

4.  So,  where  the  grantee  in  a  deed  drew  a  draft  for  the  amount  of  the 
purchase  money  for  land  which  he  had  previously  contracted  to  purchase, 
and  placed  it  in  the  hands  of  a  banker  for  collection,  and  the  owner  of 
the  land  placed  his  deed  to  the  purchaser  in  the  hands  of  the  same  banker, 
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to  be  delivered  to  the  purchaser  on  condition  that  the  draft  was  duly  paid, 
and  the  purchaser  agreed  that  if  the  draft  was  not  duly  paid,  he  would 
relinquish  all  his  right  to  the  land  under  the  contract,  and  the  draft  was 
returned  protested  for  non-payment,  it  was  held,  that  no  title  passed  by 
the  deed,  and  that  all  claim  of  the  grantee  to  the  land,  under  his  contract, 
was  extinguished,  and  all  rights  of  those  claiming  under  him  ceased,  and 
that  a  lease  from  him  which  stood  upon  the  records  was  a  cloud  upon  the 
title  of  the  owner,  and  should  be  removed  by  a  court  of  equity  by  decree. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county. 
Mr.  Edward  Roby,  for  the  plaintiffs  in  error. 

Messrs.  Monroe,  Bisbee  &  Ball,  and  Mr.  C.  Beckwith, 
for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

In  the  view  we  take  of  this  case,  it  will  not  be  necessary 
to  consider  the  effect  of  the  mistake  in  the  description  of  the 
premises  in  the  contract,  executed  Sept.  19,  1868,  by  which 
Marcy  &  Manville,  on  behalf  of  Huntington,  contracted  to 
sell  the  property  to  Hi n man. 

The  real  question  presented  by  the  record  is,  whether  plain- 
tiffs in  error,  Skinner  and  Tibbitts,  acquired  any  right  or  title 
in  the  premises  which  should  be  protected  by  a  court  of  equity, 
and  the  solution  of  this  depends  mainly  upon  another  ques- 
tion, whether  Hinman  acquired  title  by  virtue  of  the  deed 
executed  by  Huntington  and  placed  in  the  possession  of  De- 
Koven,  to  be  delivered  over  to  Hinman  upon  the  condition 
that  a  draft  for  $5800,  drawn  on  Hughes,  should  be  paid  at 
maturity. 

It  is  insisted  by  counsel  for  plaintiffs  in  error  that  the  title 
to  the  premises  in  controversy  passed  to  Hinman  by  this 
deed. 

Whether  this  position  is  correct  will  depend  upon  the  legal 
effect  of  the  contract  entered  into  between  Hinman  and  the 
agent  of    Huntington,   on  or  about  the  10th  day  of  Decem- 
ber, 1868,  at  the  time  the  deed  was  delivered  to  DeKoven. 
32— 79th  III. 
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It  is  a  conceded  fact,  that  the  sale  of  the  land  made  on  the 
19fch  of  September,  1868,  was  a  cash  sale.  As  soon  as  a  satis- 
factory abstract  of  title  could  be  procured  the  entire  amount 
of  the  purchase  money  was  to  be  paid. 

After  Hinman  had  become  satisfied  in  regard  to  the  validity 
of  the  title,  Edward  A.  Driver,  of  Chicago,  who  was  the 
agent  of  Huntington,  and  who  had  a  deed  duly  executed  and 
ready  for  delivery  upon  receipt  of  the  purchase  money,  noti- 
fied Hinman  that  the  money  must  be  paid  and  the  transaction 
closed  by  the  10th  day  of  December,  1868.  On  the  day  named, 
Hinman  appeared  at  Driver's  office,  and  three  o'clock  of  the 
afternoon  was  fixed  upon  as  the  time  to  pay  the  money  and 
receive  the  deed.  At  the  appointed  hour  the  parties  met,  but 
Hinman  could  not  raise  the  money.  He  wanted  more  time. 
This  Avas  refused. 

After,  however,  considerable  negotiation  between  the  par- 
ties, it  was  finally  agreed  that  the  deed  from  Huntington  to 
Hinman  for  the  premises,  which  was  in  the  possession  of  the 
agent  ready  for  delivery  upon  the  payment  of  the  purchase 
money,  should  be  deposited  with  DeKoven,  a  cashier  of  a 
bank  in  Chicago;  that  Hinman  should  also  deliver  to  the 
cashier  a  draft  for  $5800,  drawn  upon  one  Hughes,  of  Cin- 
cinnati, which  should  be  sent  for  payment,  and  in  the  event 
that  the  draft  should  be  paid  in  due  time,  then  the  deed 
should  be  placed  upon  record,  and  in  case  the  draft  was  not 
paid,  the  deed  was  to  be  returned,  and  Hinman  signed 
an  agreement  to  give  up  and  relinquish  all  claim  to  the 
premises  if  the  draft  should  not  be  paid.  The  draft  was 
payable  one  day  after  sight.  It  was  immediately  forwarded 
by  DeKoven  to  Cincinnati  for  collection.  It  was  presented 
to  Hughes,  accepted  by  him,  but  not  paid,  and  after  the  expi- 
ration of  ten  or  twelve  days,  it  was  returned  to  DeKoven 
protested  for  non-payment. 

In  pursuance  of  the  agreement  previously  made,  the  deed 
was  returned  by  DeKoven  to  the  agent  of  Huntington,  and 
canceled. 
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To  return  to  the  question,  did  this  transaction  vest  the  title 
to  the  premises  in  Hinman?  Delivery  is  an  essential  and 
indispensable  element  to  the  conveyance  of  lands  by  deed, 
for  the  reason  that  a  deed  takes  effect  only  from  the  delivery. 

A  deed  may  be  delivered  directly  to  the  grantee,  or  any 
person  authorized  by  him  to  receive  it,  in  which  case  the  title 
to  the  premises  will  pass. 

But  where  a  deed  is  delivered  to  a  stranger  to  be  held  until 
certain  conditions  are  performed  by  the  grantee,  and  then  to 
be  passed  over  to  him,  a  different  rule  prevails.  Until  the 
conditions  are  performed,  and  the  deed  passed  over  to  the 
grantee,  the  title  to  the  premises  does  not  pass. 

It  is  well  said  by  Kent,  vol.  4,  p.  454,  in  the  discussion  of 
the  effect  of  the  delivery  of  a  deed  to  a  stranger  to  be  held 
until  the  performance  of  a  condition  by  the  grantee,  "It  may 
be  delivered  to  a  stranger  as  in  escrow,  which  means  a  condi- 
tional delivery  to  the  stranger,  to  be  kept  by  him  until  cer- 
tain conditions  be  performed,  and  then  to  be  delivered  over 
to  the  grantee.  Until  the  conditions  be  performed  and  the 
deed  delivered  over,  the  estate  does  not  pass,  but  remains  in 
the  grantor." 

In  Jachson  v.  CatHn,  2  Johnson,  258,  it  was  held  that  a 
deed  is  delivered  as  in  escrow,  when  the  delivery  is  condi- 
tional, that  is  when  it  is  delivered  to  a  third  person  to  keep 
until  something  be  done  by  the  grantee,  and  it  is  of  no  force 
until  the  condition  be  fulfilled.  See,  also,  Simonds  v.  Catlin, 
2  Caines,  61. 

The  same  doctrine  was  announced  by  this  court  in  Furness 
v.  Williams,  11  111.  229  . 

The  deed  in  question  was  clearly  delivered  as  in  escrow.  It 
was  deposited  with  DeKoven  to  be  delivered  oyer  to  Hinman 
upon  the  payment  of  the  draft  he  had  drawn  on  Hughes  for 
the  pavment  of  the  purchase  money. 

The  deed  could  not  operate  until  the  condition  was  per- 
formed. The  condition  was  plain  and  obvious  that  the  draft 
should  be  paid  before  the  title  could  pass  to  the  grantee. 
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The  condition  upon  which  the  deed  was  to  be  delivered 
over  to  Hinman  by  DeKoven,  and  without  which  the  estate 
in  the  premises  could  not  pass,  having  never  been  performed, 
Hinman  acquired  no  title  in  the  premises. 

All  right  or  title  which  Hinman  had  acquired  in  and  to 
the  premises  by  the  contract  of  Sept.  19th,  1868,  he  agreed 
to  relinquish  and  abandon  in  the  event  that  the  draft  on 
Hughes  was  not  paid  at  maturity,  and  we  perceive  no  reason 
why  he  should  not  be  bound  by  the  terms  and  conditions  of 
that  contract. 

The  lease  held  by  plaintiffs  in  error  from  Hinman  and 
Hughes,  with  the  privilege  of  purchase,  was  dependent  upon 
Hinman's  title,  and  when  Hinman  failed  to  pay  for  the  premi- 
ses, and,  on  account  of  such  failure,  lost  what  rights  he  had 
under  the  contract  of  purchase,  the  rights  of  plaintiffs  in  error 
under  the  lease,  whatever  they  were,  ceased  with  the  termina- 
tion of  Hinraan's  rights  under  the  contract,  and  as  the  lease 
stood  upon  the  record  as  a  cloud  upon  the  title  of  Baker,  who 
purchased  and  obtained  a  conveyance  from  Huntington,  it  was 
within  the  power  of  a  court  of  equity  to  remove  the  cloud 
from  the  title  by  decree. 

The  decree  of  the  circuit  court  will  therefore  be  affirmed. 

Decree  affirmed. 


Alphonso  Yates  et  al, 

V. 

The  Village  of  Batayia. 

Injunction — waiver  of  question  of  jurisdiction.  A  court  of  chancery- 
has  no  jurisdiction  to  enjoin  the  prosecution  of  a  suit  for  the  violation 
of  a  village  ordinance,  nor  is  it  within  the  power  of  the  parties  to  waive 
the  question  of  jurisdiction,  and  compel  it  to  try  the  cause. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hikam  H.  Cody,  Judge,  presiding. 
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Messrs.  Parks  &  McDole,  and  Mr.  T.  C.  Moore,  for  the 
appellant. 

Mr.  J.  O.  McClellan,  and  Mr.  Charles  Wheaton,  for 

the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

Suits  having  been  commenced  against  each  of  complainants 
for  a  violation  of  the  provisions  of  a  village  ordinance,  "to 
provide  against  the  evils  resulting  from  the  sale  or  giving 
away  of  intoxicating  liquors,"  this  bill  was  filed  to  enjoin  the 
further  prosecution  of  the  suits,  and  to  settle  the  legality  of 
the  ordinance. 

A  court  of  chancery  has  no  jurisdiction  of  the  subject  of 
this  litigation,  nor  is  it  in  the  power  of  the  parties  to  waive 
the  questions  relating  to  the  jurisdiction  of  the  court,  and 
compel  it  to  try  the  cause.  Whatever  defense,  if  any,  existed 
to  the  several  actions  against  complainants,  was  complete  in  a 
court  of  law  where  they  were  pending,  and  the  court  very 
properly  dismissed  them  to  that  forum. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Thomas  Glennon  et  al. 

v. 

Chicago,  Milwaukee   and    St.  Paul  Railway  Co. 

Condemnation  by  railroad  company — construction  of  award  of  com- 
missioners to  assess  damages.  In  a  proceeding  by  a  railroad  company  to 
condemn  real  estate,  commissioners,  after  assessing  the  value  of  the  real 
estate,  and  of  the  improvements  thereon,  further  awarded  that,  if  the  inu 
provements  should  be  retained  by  the  owner  for  three  months,  then  no 
damage  will  have  accrued  to  them  by  reason  of  the  interruption  of  their 
business,  and  if  they  should  retain  the  possession  two  months,  then  the 
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damage  for  interruption  was  fixed  at  $1600:  and  if  they  should  retain  the 
possession  one  month,  then  the  damages  were  fixed  at  $3200:  Held,  that 
it  rested  with  the  railroad  company  when  to  take  possession,  and  that  if 
it  took  possession  inside  of  three  months,  it  would  have  to  pay  the  dam- 
ages  named,  but  that  the  owners  could  not  force  them  to  take  possession 
at  any  time  they  might  select,  and  then  recover  the  damages  provided  by 
the  award  to  be  paid  upon  their  having  to  give  up  possession  at  that  time; 
and  if  the  railroad  company  did  not  take  possession  inside  of  the  three 
months,  they  were  not  liable  for  damages. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellants. 

Mr.  E.  Walker,  for  the  appellee 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  debt,  in  the  circuit  court  of  Cook  county,  tried 
by  the  court  without  a  jury,  resulting  in  a  judgment  for  the 
defendants. 

The  origin  of  the  controversy  was  a  petition  filed  by  appel- 
lees, the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company, 
to  condemn  certain  real  estate  of  appellants  for  the  use  of 
their  railway,  and  such  proceedings  were  had  that  commis- 
sioners were  appointed  to  assess  the  damages. 

The  commissioners  made  their  report,  which  seems  to  have 
been  satisfactory  to  both  parties,  and  it  was  confirmed  by  the 
court. 

Appellants  were  the  owners  and  occupiers  of  the  premises 
as  the  National  Boiler  Works  Company  of  Chicago,  and  doing 
business  thereon  as  such. 

The  commissioners  assessed  the  value  of  the  real  estate  at 
fifteen  thousand  dollars,  and  the  value  of  the  improvements 
thereon  at  thirty-five  hundred  dollars,  and  further  awarded  as 
follows : 

"  And  if  the  said  improvements  shall  be  retained  by  the  said 
owners  for  a  period  of  three  (3)  months,  then  we  find  that  no 
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damage  has  accrued  to  them  (the  said  owners)  by  reason  of  the 
interruption  of  their  said  business;  and  if  the  said  owners 
shall  retain  the  possession  for  two  (2)  months,  then  we  fix  the 
damage  of  interruption  at  sixteen  hundred  dollars  ($1600) ;  and 
if  the  said  owners  shall  retain  the  possession  one  (1)  month, 
then  we  fix  the  damages  at  thirty-two  hundred  dollars  ($3200)  ; 
and  for  the  removal  of  their  tools  and  implements  necessary 
to  carry  on  their  business,  we  fix  the  damages  at  two  hundred 
dollars  ($200)." 

It  is  upon  this  portion  of  the  award  the  controversy  arises. 
Appellants  claim,  as  they  offered  to  surrender  the  possession 
of  the  premises  within  one  month  after  the  award,  tendering 
the  key  for  that  purpose,  they  were  entitled  to  claim  thirty- 
two  hundred  dollars  of  appellees. 

It  is  evident,  from  the  wording  of  the  award,  that  the  com- 
missioners had  in  view  some  compensation  to  the  occupiers 
of  the  property  consequent  upon  an  interruption  of  their  busi- 
ness. If  that  was  not  interrupted,  they  were  not  entitled  to 
damages.  The  removal  was  effected  in  one  day,  and  no  appre- 
ciable damage  resulted  from  such  an  interruption. 

Appellants  contend,  the  very  moment  they  offered  the  pos- 
session of  the  premises  to  appellees,  if  on  the  very  day  of  the 
confirmation  of  the  report,  they  would  be  entitled  to  claim  the 
thirty-two  hundred  dollars,  as  damages  ;  that  they  themselves 
could  bring  on  the  crisis  which  should  entitle  them  to  that 
amount. 

We  think  the  more  rational  construction  of  the  award,  is 
that  given  by  the  circuit  court,  that  it  rested  with  appellees 
when  to  take  possession.  If  they  took  possession,  to  the  in- 
terruption of  appellants'  business,  inside  of  three  months, 
they  were  to  pay  the  stipulated  damages.  Appellants  could  not 
force  appellees  to  take  possession  at  any  time  they  might  select. 

We  are  of  opinion  appellees  were  not  liable  to  damages,  as 
they  did  not  take  possession  before  the  expiration  of  three 
months,  and  affirm  the  judgment  of  the  circuit  court. 

Judgment  affirmed* 
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James  T.  Hards  et  ux. 

v. 

John  Burton. 

1.  Foreclosure  of  mortgage — defendant  desiring  an  accounting,  must 
present  the  matter  to  the  attention  of  the  court.  On  a  bill  to  foreclose  a 
mortgage,  if  the  mortgagor  desires  an  account  taken  of  the  amount  of 
profits  for  which  the  mortgagee  should  account,  to  be  deducted  from  the 
mortgage  debt,  it  is  his  duty,  by  his  solicitor,  to  present  the  matter  for 
the  action  of  the  court,  and  if  he  fails  to  do  so,  it  is  not  the  duty  of  the 
court  to  take  action  in  the  matter  and  make  the  claim  for  him. 

2.  Same — rents  and  profits  treated  as  payment,  when  received  by  mortgagee. 
Rents  and  profits  received  by  the  mortgagee  from  the  mortgaged  premises 
are  in  the  nature  of  payments  on  the  mortgage  debt,  and  when,  on  a  bill 
to  foreclose,  the  case  is  referred  to  the  master  to  ascertain  and  report  the 
sum  due  on  the  mortgage,  he  should  hear  all  evidence  the  parties  choose 
to  offer  in  relation  to  rents  and  profits  received  by  the  mortgagee,  and 
report  his  finding  to  the  court;  but  if  the  mortgagor  does  not  choose  to 
offer  such  evidence  before  the  master,  he  has  no  right  to  complain  of  the 
decree  because  no  account  of  rents  and  profits  is  taken. 

3.  Partition  op  mortgaged  premises — effect  of  on  rights  of  mortgagee. 
An  arrangement  between  two  or  more  mortgagors,  by  which  a  partition 
of  the  mortgaged  premises  is  made,  and  one  of  them  assumes  to  pay  off 
the  mortgage,  and  to  indemnify  the  other  against  the  same  so  far  as  it 
covers  the  property  taken  b}^  him  in  the  partition,  whilst  it  would  be 
binding  between  themselves,  could  not  affect  the  right  of  the  mortgagee 
to  foreclose  the  mortgage  as  to  such  property,  nor  would  a  person  pur- 
chasing  the  mortgage  debt,  after  such  arrangement  was  made  and  with 
full  knowledge  of  all  the  facts,  be  bound  by  it. 

4.  Marshalling  assets — on  foreclosure.  Where  joint  owners  of  pro- 
perty,  subject  to  a  mortgage  executed  by  themselves,  make  a  partition 
thereof,  and  one  of  them  undertakes  and  assumes  to  pay  off  the  incum- 
brances on  the  whole  of  the  propert}%  a  court  of  equity,  in  decreeing  a 
foreclosure  of  the  mortgage,  will  direct  the  property  taken  by  the  one 
assuming  to  pa}r  the  mortgage  to  be  first  sold. 

5.  Master  in  chancery — can  not  be  authorized  by  a  decree  of  court  to 
sell  mortgaged  premises  in  default  of  payment  not  yet  due.  In  foreclosing  a 
mortgage,  where  a  portion  of  the  notes  representing  the  mortgage  in- 
debtedness are  not  yet  due,  it  is  error  to  decree  that,  if  default  should  be 
made  in  the  payment  of  the  notes  to  become  due,  and  the  holder  thereof 
should  file  an  affidavit  of  that  fact,  the  master  should  sell  for  the  satisfac- 
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tion  of  such  notes.  To  render  such  a  decree,  would  he,  in  effect,  allow- 
ing the  master  to  find  the  amount  due,  and  to  decree  the  sale,  and  then  to 
proceed  to  execute  his  decree. 

6.  Same — acts  of  binding  only  when  approved  and  adopted  by  the  court. 
The  master  in  chancery  is  but  the  ministerial  officer  of  the  court,  to  per- 
form such  duties  as  maybe  required  of  him  by  the  chancellor  in  the 
performance  of  his  judicial  functions.  His  powers  are  delegated  to  him 
by  the  court,  and  the  court  can  confer  on  him  no  judicial  powers.  His 
acts  become  binding  only  by  being  approved  and  adopted  by  the  court. 

7.  Mortgage— foreclosure  of  as  to  a  portion  of  the  indebtedness,  the 
remainder  not  being  due.  Where  a  portion  <m\y  of  a  mortgage  debt  is 
due,  and  the  mortgage  is  foreclosed  as  to  such  portion,  it  is  not  proper  to 
decree  that  the  sale  to  be  made  under  the  decree  of  foreclosure  shall  be 
subject  to  that  portion  of  the  mortgage  debt  still  to  become  due. 

8.  The  court  should  alwa}rs,  where  all  the  parties  holding  liens  or 
having  rights  are  before  it,  and  the  prior  liens  are  due,  decree  the  sale 
neither  subject  to  prior  nor  subsequent  incumbrances,  but  make  it  abso- 
lute and  unincumbered,  so  that  the  property  may  sell  for  all  it  is  worth, 
and  when  the  money  is  received,  the  chancellor  can  distribute  it  accord- 
ing to  the  equities  of  the  parties. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  plaintiffs  in 
error. 

Mr.  J.  H.  Mayborne,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  14th  day  of  February,  1868,  Myers,  Walker  and 
Heaney  executed  a  mortgage,  on  a  portion  of  the  property 
described  in  the  bill,  to  Tuthill  and  Wells.  On  the  1st  of 
April,  1868,  Smith,  Hards  and  Wright  executed  a  mortgage 
to  Myers,  Walker  and  Heaney,  on  a  portion  of  the  same 
property  embraced  in  the  first,  and  on  other  property.  On 
the  14th  day  of  May  following,  Smith,  Hards  and  Wright 
executed  a  mortgage  to  Myers,  Walker  and  Heaney,  on  land 
not  included  in  their  previous  mortgage  to  them,  and  only  a 
part  of  the  property  embraced  in  Myers,  Walker  and  Heaney's 
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mortgage  to  Tuthill  and  Wells,  with  other  lands.  On  the  1st 
of  May,  1869,  Smith,  Hards  and  Wright  executed  a  trust 
deed  to  J.  H.  Mayborne,  embracing  the  property  described  in 
the  three  previous  incumbrances,  to  secure  the  payment  of 
$5568  to  one  Win.  West.  These  mortgages  and  deed  of  trust 
were  given  to  secure  various  sums  of  money,  in  the  aggre- 
gate amounting  to  over  $20,000,  falling  due  at  divers  times. 
Defendant  in  error  became,  by  assignment,  the  owner  of 
the  larger  portion  of  the  indebtedness  and  securities,  and  the 
remainder  belonged  to  Heaney.  Burton  filed  a  bill  to  fore- 
close the  mortgages  and  deed  of  trust  on  the  property,  for 
the  amount  due  under  these  securities;  and  Hards,  after 
answering,  filed  a  cross-bill,  by  which  he  claimed  that  he, 
Smith  and  Wright  had  come  to  an  agreement  by  which  they 
had  divided  the  mortgaged  property,  and  that  he  had  received 
his  share,  and  they  had  assumed  to  pay  the  incumbrances  on 
the  property,  and  indemnify  him  against  their  payment;  that 
thev,  on  the  division,  conveyed  to  him  the  custom  mill,  and 
retained  the  merchant  mill  and  other  property;  and  prayed 
that  defendant  in  error  be  restrained  from  selling  the  custom 
mill  in  satisfaction  of  his  debt. 

On  a  hearing  in  the  court  below,  the  court  granted  the 
relief  sought,  and  ordered  the  sale  of  the  property,  on  default 
in  payment,  in  20  days,  and  that  certificates  of  purchase  be 
given,  and,  on  failure  to  redeem,  that  deeds  be  made  and  pos- 
session delivered  to  the  purchasers,  and  that,  on  failure  to 
pav  the  notes  yet  to  fall  due,  on  the  holder  filing  an  affidavit 
of  that  fact,  the  master  proceed  to  sell  for  the  satisfaction  of 
the  same.  The  decree  provided  that  the  sale  to  satisfy  the 
portion  of  the  mortgage  debts  then  due,  should  be  subject  to 
the  portion  still  to  fall  due.  Defendant  Hards  and  wife 
prosecute  this  writ  of  error,  and  urge  a  reversal,  on  several 
grounds. 

It  is  first  insisted  that  the  court  should  have  ordered  an 
account  to  be  taken,  to  ascertain  the  amount  of  profits  de- 
fendant in  error  should  account  for,  to  be  deducted  from  his 
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claim,  before  rendering  the  decree.  We  nowhere  find  that 
plaintiffs  in  error  ever  asked  for  or  claimed  that  such  an  ac- 
count should  be  taken.  They  surely  have  no  right  to  find 
fault  with  the  court  for  not  giving  them  more  than  they  asked. 
It  was  no  part,  of  the  duty  of  the  court  to  make  claims  for  them, 
but  if  thev  had  any,  it  was  their  duty,  by  their  solicitor,  to 
present  them  for  the  action  of  the  court.  That  duty  devolved 
on  the  attorney,  and  not  upon  the  court. 

As  rents  and  profits  received  by  the  mortgagee  from  the 
mortgaged  premises  are  in  the  nature  of  payment  on  the 
mortgage  debt,  no  reason  is  perceived  why  plaintiffs  in  error 
might  not  have  gone  before  the  master,  to  whom  the  refer- 
ence was  made  to  ascertain  and  report  the  sum  due  on  the 
mortgages,  who  would,  after  notifying  defendant  in  error, 
have  heard  all  of  the  evidence  the  parties  might  have  chosen 
to  introduce  on  the  question,  and  reported  his  finding  to  the 
court;  but  no  such  steps  were  taken,  and  plaintiffs  in  error 
have  no  right  to  complain. 

We  presume  that  but  few  persons  of  intelligence,  to  say 
nothing  of  the  members  of  the  profession,  could  believe  that 
two  or  more  mortgagors  could,  by  arrangement  amongst  them- 
selves, without  the  direct  concurrence  of  the  mortgagee,  settle 
their  affairs  so  that  he  could  only  subject  a  portion  of  the 
mortgaged  premises  to  the  payment  of  his  debt.  If  they 
could  so  release  a  part,  they  could  thus  discharge  the  whole 
property.  Such  an  arrangement  would,  of  course,  be  bind- 
ing on  themselves,  but  all  know  that,  unless  the  mortgagee 
was  a  party  to  the  agreement,  he  could  not  be  bound  by  it; 
and  it  is  equally  plain  that,  even  if  a  person  knowing  the 
facts  of  such  an  arrangement  were  to  purchase  the  securities, 
he  would  not  be  bound  by  it.  The  proposition  is  so  radically 
opposed  to  every  rule  of  law,  and  so  repugnant  to  justice, 
that  it  is  only  necessary  to  be  stated,  that  all  may  see  its 
falsity. 

It  is,  however,  urged  that,  as  Hards,  on  the  dissolution  of 
the   partnership   and  division   of   the   property  of   the   firm, 
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received  the  custom  mill,  and  Smith  and  Wright  retained  the 
balance  of  the  property,  and  agreed  to  pay  all  the  incum- 
brances against  the  custom  mill  as  well  as  the  remainder  of 
the  property,  the  court  should  have  at  least  required  the  sale 
of  all  the  other  mortgaged  property,  before  the  custom  mill 
should  be  sold.  This  would  have  been  equitable.  Where 
a  person  has  a  security  on  two  funds,  and  another  has  a  secu- 
rity only  on  one  of  the  funds,  the  former,  in  equity,  is  always 
required  to  exhaust  the  fund  upon  which  the  latter  has  no 
security,  before  resorting  to  the  latter.  This  is  a  principle  so 
familiar  as  to  require  the  citation  of  no  authority  or  reason- 
ing to  demonstrate  its  justness.  So,  where  a  person  mort- 
gages property,  and  afterwards  mortgages  a  portion  of  the 
same  property  to  another,  the  first  mortgagee  is  required  to 
exhaust  the  portion  not  covered  by  the  latter  mortgage,  before 
he  can  subject  the  portion  embraced  in  the  second  incum- 
brance. So,  where  a  person  mortgages  property,  and  sells  a 
portion  of  it,  the  mortgagee  must  first  subject  the  unsold  por- 
tion, before  he  can  resort  to  the  portion  that  was  sold.  Other 
illustrations  of  the  rule  might  be  given,  and  numerous  de- 
cisions in  this  court  might  be  referred  to  as  illustrating  the 
rule,  but  they  should  be  familiar  to  counsel,  and  we  deem  it 
unnecessary  to  refer  to  them. 

It  appears  to  us  that  the  same  principle  applies,  with  its 
full  force,  to  this  case.  Plaintiffs  in  error  became  the  pur- 
chasers from  their  co-mortgagors  of  a  part  of  the  mortgaged 
premises,  and  they  agreed  to  pay  off  the  incumbrances  and 
protect  them  against  the  debt.  As  between  the  parties  them- 
selves, the  arrangment  was  binding,  and  equity  would  not 
permit  Smith  and  Wright  to  escape  their  obligation. 

Again,  it  could  in  nowise  prejudice  the  right  of  the  mort- 
gagee to  be  required  to  sell  the  property  in  which  plaintiffs 
in  error  had  no  interest,  before  resorting  to  the  sale  of  theirs. 
If  the  remainder  of  the  property  should  satisfy  the  incum- 
brance, then  plaintiffs'  would  escape,  and  they  would  hold  it 
according  to  the  agreement  with  the  partners.     If  not  suffi- 


1875.]  Hards  etux.  v.  Burton".  509 

Opinion  of  The  Court, 

cient,  then  plaintiffs'  would  have  to  be  sold,  and  they  would 
be  compelled  to  look  to  Smith  and  Wright  for  indemnity. 
The  court,  having  all  of  the  parties  before  it,  was  bound  to 
do  complete  justice  between  all  of  them,  and  protect  all  of 
their  rights.  Justice  required  that  the  custom  mill  should 
have  been  last  sold,  and  failing  to  so  decree,  the  court  erred. 

It  is  next  urged  that  the  court  erred  in  decreeing  that,  if 
default  should  be  made  in  the  payment  of  the  notes  still  to 
fall  due,  upon  the  holder  thereof  filing  an  affidavit  of  that 
fact,  the  master  should  proceed  to  sell  property  for  their  satis- 
faction. This  was  manifest  error.  It  was,  in  effect,  allowing 
the  master  in  chancery  to  find  the  amount  due,  and  to,  in 
effect,  decree  its  sale,  and  then  proceed  to  execute  his  decree. 
The  master  has  no  such  power.  He  is  but  the  ministerial 
officer  of  the  court,  to  perform  such  duties  as  may  be  re- 
quired of  him  by  the  chancellor  in  the  performance  of  his 
judicial  functions.  His  powers  are  delegated  to  him  by  the 
court,  and  the  court  can  confer  on  him  no  judicial  powers. 
Those  powers  are  vested  in  the  judiciary,  and  can  not  be 
delegated  to  any  but  persons  belonging  to  that  department 
of  government.  All  the  acts  of  the  master  become  binding 
onlv  by  being  approved  and  adopted  by  the  court.  Hence 
the  court  alone  can  find,  adjudge  and  decree  so  as  to  bind  the 
parties  and  the  subject  matter. 

The  notes  still  to  fall  due  were  not  foreclosed,  nor  could 
thev  be  until  their  maturity.  Until  that  time,  the  court  was 
wholly  unauthorized  to  make  any  decree  with  reference  to 
them.  This  being  the  case,  any  order  or  decree  in  reference 
to  them  was  wholly  unauthorized  and  erroneous.  Suppose 
the  mortgagee  had  filed  a  bill  before  any  one  of  the  notes 
fell  due,  and  the  court  had  heard  evidence  and  found  the 
notes  had  been  given,  and  were  still  subsisting,  and  decreed 
that,  in  default  of  their  payment,  and  by  the  holder  filing  an 
affidavit  of  the  fact,  the  master  sell  to  satisfy  the  same,  could 
any  person  be  found  to  maintain  tl^e  correctness  of  such  a 
decree?     And,  in  principle,  what  would  constitute  the  differ- 
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ence  in  such  a  case  and  the  one  at  bar?  We  are  unable  to 
perceive  any,  even  the  slightest.  Suppose,  before  such  an 
affidavit  should  be  filed,  the  makers  were  to  pay  all  or  a  por- 
tion of  the  note,  or  that  some  other  good  and  sufficient 
equitable  defense  were  to  arise  that  should  forbid  the  sale  of 
the  property,  and  which  was  contested  by  the  holder  of  the 
note,  who,  in  such  a  case,  would  determine  the  controversy? 
Not  the  master,  because  he  can  not  be  vested  with  any  such 
power ;  not  the  court,  because  neither  the  parties  nor  any  case 
would  then  be  before  the  court. 

The  cases  of  Aldrich  v.  Sharp,  3  Scam.  261.  DeWoIfv.  Long, 
2  Gilm.  679,  and  Smith  v.  Trimble,  27  111.  152,  all  hold  that  it 
is  the  duty  of  the  court  to  find  the  amount  due,  and  not  to 
leave  it  to  others.  The  decree,  in  this  respect,  is  fatally  de- 
fective. 

It  is  also  urged  that  it  was  error  for  the  court  to  decree 
that  the  premises  be  sold  subject  to  the  portion  of  the  mort- 
gage debt  to  fall  due.  Such  a  decree  is  well  calculated  to 
operate  unjustly  and  oppressively  on  the  mortgagor,  by  depre- 
ciating the  price  that  would  be  bid  for  the  property.  A 
purchaser  at  the  master's  sale  would,  of  course,  deduct  the 
amount  of  the  indebtedness  not  due  when  the  decree  was 
rendered,  from  the  amount  of  his  bid.  If  the  notes  not  then 
due  should,  by  legal  proceedings  or  otherwise,  be  paid  by  the 
makers,  then  the  purchaser  would  acquire  the  benefit  of  such 
payment,  as  he  bid  that  amount  less  at  the  master's  sale. 
That  would  be  manifestly  unjust,  if  not  oppressive,  to  the 
mortgagor.  The  court  should  always,  where  all  the  parties 
holding  liens  or  having  rights  are  before  it,  and  the  prior  liens 
are  due,  decree  the  sale  neither  subject  to  prior  nor  subsequent 
incumbrances,  but  make  it  absolute  and  unincumbered,  so  that 
it  may  sell  for  all  that  it  is  worth.  This  is  but  fair  and  simple 
justice  to  the  debtor;  and  when  the  money  is  received,  the 
chancellor  can  distribute  it  according  to  the  equities  of  the 
parties  to  the  case.  It  tan  work  no  injustice  to  the  creditor, 
and  is  well  calculated  to  protect  the  rights  of  the  debtor. 
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It  is  said  that  counsel  for  plaintiffs  in  error  inspected  the 
decree,  and  were  satisfied  with  its  provisions,  before  it  was 
signed  by  the  judge.  There  is  nothing  in  the  record  showing 
that  fact,  and  counsel  must  know  that  we  can  only  decide  a 
case  on  the  record  as  it  is  presented  to  us  for  consideration. 
That  not  having  been  embodied  in  the  record,  counsel  surely 
do  not  expect  us  to  act  on  their  mere  declaration  of  what 
occurred  in  preparing  the  decree. 

We  think  that  counsel  for  plaintiffs  in  error,  upon  exam- 
ining their  brief,  will  be  satisfied  that  they  have  not  treated 
the  circuit  judge  who  rendered  the  decree,  with  becoming 
respect,  by  the  manner  they  have  referred  to  him.  Such  a 
course  is  not  to  our  taste,  nor  does  it,  in  our  estimation,  lend 
force  to  the  argument. 

For  the  errors  indicated,  the  decree  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


School  Dieectoks  of  District  ~No.  13,  Etc. 


The  People  ex  rel.  Clark  Eoberts  et  al. 

1.  Oath  of  office — inferior  officer,  when  exempted  from  taking.  Where, 
by  the  law,  there  appears  a  manifestation  of  the  intention  of  the  legisla- 
ture, that  an  inferior  officer  shall  not  be  required  to  take  an  oath  of  office, 
there  is  a  sufficient  exemption  from  taking  such  oath,  within  the  intent 
of  the  constitutional  provision  on  that  subject. 

2.  Township  treasurers — are  inferior  officers,  and  not  required  to  take 
an  oath  of  office.  Township  treasurers  are  inferior  officers,  who  maybe 
exempted  by  the  legislature  from  taking  the  oath  of  office  required  by 
section  25  of  article  5  of  the  constitution,  and  they  have  been  so  exempted, 
by  the  legislature  not  requiring  such  oath,  in  prescribing  the  prerequi- 
sites to  their  right  to  perform  their  official  duties. 

3.  Same — are  the  lawful  custodians  of  district  school  funds.  Township 
treasurers  are,  by  statute,  the  only  lawful  depositaries  and  custodians  of 
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all  district   school  funds,  and  the}r  are  the  proper  persons  to  make  de- 
mand for  such  funds  of  any  one  unlawfully  holding  the  same. 

4.  Hence,  where  a  petition  for  a  mandamus  to  compel  the  school  di- 
rectors to  pay  over  certain  moneys,  belonging  to  the  school  district,  to  the 
township  treasurer,  alleged  a  demand  by  the  township  treasurer,  and  by 
the  trustees  of  schools,  and  the  answer  only  denied  the  demand  by  the 
trustees,  a  demurrer  to  the  answer  was  properly  sustained. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  David  S.  Pride,  for  the  appellants. 

Mr.  Frank  J.  Crawford,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  • 

This  was  a  petition  for  a  mandamus,  on  the  part  of  the 
trustees  of  schools  of  T.  40,  H.  13  E.,  in  Cook  county,  tc 
compel  the  appellants,  the  school  directors  of  district  13,  in 
the  same  township,  to  pay  over  to  William  C.  Hazelton,  the 
township  treasurer  of  the  township,  the  sum  of  $13,750, 
which  the  board  of  school  directors  had  borrowed  and  re- 
ceived by  the  issuing  and  sale  of  bonds  of  the  district,  author- 
ized by  a  vote  of  the  people  under  section  47  of  the  general 
school  law. 

The  answer  of  the  school  directors  admits  the  borrowing 
and  receiving  by  them  of  the  money,  as  alleged  in  the  peti- 
tion, but  denies  the  right  of  the  relators  to  require  the  same 
to  be  paid  to  the  township  treasurer,  setting  up  as  a  defense 
to  the  proceeding: 

First,  that  the  township  treasurer  had  failed  to  qualify  in 
this,  "the  said  Hazelton  did  not  take  and  subscribe  the  oath 
of  office  required  of  him  by  law  to  be  taken  and  subscribed 
before  entering  upon  the  duties  of  the  office  of  treasurer  of 
said  township ;"  and, 

Second,  a  denial  that  the  board  of  trustees  had  made  the 
demand  for  the  payment  of  the  money,  as  alleged  in  the  pe- 
tition. 
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i  A  demurrer  was  sustained  to  the  answer,  and  the  de- 
fendants refusing  to  answer  further,  judgment  was  entered 
on  the  demurrer,  and  a  peremptory  writ  of  mandamus  awarded, 
from  which  the  board  of  directors  took  this  appeal. 

It  is  claimed  that  the  court  erred  in  sustaining  the  de- 
murrer. 

The  statute  does  not,  in  terms,  require  of  school  trustees, 
treasurers,  or  directors,  the  taking  of  an  oath  of  office. 

It  is  urged  that  the  constitution  of  1870  requires  such  oath 
to  be  taken  by  township  treasurers,  they  being  nowhere,  by 
law,  exempted  therefrom,  and  reference  is  made  to  section 
25  of  article  5,  of  the  constitution.  That  section  provides 
that  all  civil  officers,  except  members  of  the  General  Assem- 
bly, and  such  inferior  officers  as  may  be  by  law  exempted, 
shall,  before  they  enter  on  the  duties  of  their  respective 
offices,  take  and  subscribe  the  oath  of  office  therein  pre- 
scribed ;  and  further  provides,  that  no  other  oath,  declaration 
or  test  shall  be  required  as  a  qualification. 

The  oath  of  members  of  the  General  Assembly  is  prescribed 
in  another  section. 

It  certainly  has  not  been  understood  by  the  legislative  de- 
partment that  this  constitutional  provision  is  self-executing, 
as  express  provisions  of  law  have  been  enacted,  prescribing 
with  particularity  every  essential  step  to  be  taken  by  each  per- 
son elected  or  appointed  to  an  office,  the  mode  of  election  or 
appointment,  the  giving  of  bonds,  the  manner,  time,  etc., 
of  taking  the  oath  of  office  (where  such  oath  is  required),  in 
order  to  become  qualified  to  perform  the  duties  of  the  office. 
If  it  were  supposed  that  this  constitutional  provision  was 
self-enforcing,  all  the  numerous  laws  requiring  the  taking 
of  official  oaths  would  be  supererogatory.  But  the  section 
of  the  constitution  referred  to  expressly  leaves  it  in  the  dis- 
cretion of  the  legislature  to  exempt  "inferior  officers"  from 
taking  the  prescribed  oath  of  office.  The  township  treasurer 
is  appointed  by  the  board  of  trustees  of  schools,  and  falls 
within  the  designation  of  "inferior  officers."  As  the  legis- 
33— 79th  III. 
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lature,  in  prescribing  the  prerequisites  to  the  right  to  perform 
his  official  duties,  has  required  only  that  the  township  trea- 
surer shall  be  a  resident  of  the  township,  and  neither  a 
trustee  nor  a  director,  and  be  appointed  by  the  trustees,  and 
give  an  official  bond  in  a  sufficient  amount  to  cover  all  lia- 
bilities, it  is  not  unreasonable  to  infer  the  legislative  inten- 
tion that  he  should  not  take  an  oath  of  office;  as,  in  the  very 
many  cases  where  the  legislature  have  intended  an  oath  of 
office  to  be  taken,  they  have  so  directed,  prescribing  the  par- 
ticulars in  regard  thereto  as  to  manner,  time,  etc.  Not  requiring 
an  oath  of  office  to  be  taken,  is  the  dispensing  with  it  by  the 
legislature  in  this  case.  Where,  by  the  law,  there  appears  a 
manifestation  of  the  intention  of  the  legislature  that  an  infe- 
rior officer  should  not  be  required  to  take  an  oath  of  office, 
there  is,  in  our  opinion,  a  sufficient  exemption  by  law  from 
taking  the  oath  of  office,  within  the  intent  of  the  constitu- 
tional provision. 

We  are  of  opinion  the  treasurer  was  not  required  to  take 
an  oath  of  office. 

As  to  the  demand  for  the  payment  of  the  money,  the  pe- 
tition expressly  alleges  that  such  demand  was  made  by  the 
township  treasurer  on  the  13th  day  of  March,  1875.  We 
regard  this  a  sufficient  demand.  Section  62  of  the  School 
Law  declares  that  "  the  township  treasurer  shall  demand, 
receive,  and  safely  keep  according  to  law,  all  moneys,  books 
and  papers  of  every  description,  belonging  to  his  township." 

It  is  answered  that  this  provision  applies  only  to  moneys 
belonging  to  the  township;  that  the  money  in  question  be- 
longed exclusively  to  the  school  district.  But  the  place  for 
its  moneys  is  in  the  township  treasury.  The  township 
treasurer  is,  by  statute,  the  only  lawful  depositary  and  custo- 
dian of  all  district  school  funds,  and  they  are  only  to  be  paid 
out  upon  the  order  of  the  school  directors  drawn  upon  the 
township  treasurer. 

The  petition  alleges  that  the  board  of  trustees  of  schools 
and  the  township  treasurer,  respectively,  at  different  times, 
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made  separate  demands  for  the  payment  over  to  the  township 
treasurer  of  the  money.  The  answer  only  denies  the  demand 
by  the  board  of  trustees. 

We  regard  the  answer  as  insufficient,  and  are  of  opinion  the 
demurrer  thereto  was  rightly  sustained. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Austin  C.  Burliis-game 

v, 
Joseph  Brewster. 

1.  Promissory  note — in  what  capacity  executed.  A  promissory  note, 
executed  by  individuals  describing  themselves  as  trustees  of  a  society, 
which  shows  a  personal  undertaking,  and  in  which  there  is  no  attempt, 
by  apt  words,  to  bind  the  society,  is  the  mere  personal  undertaking  of  the 
signers. 

2.  Alteration — whether  material.  Where  a  promissory  note  is  execu- 
ted by  a  part  of  the  makers,  and  delivered  to  the  payee,  and  he  makes  an 
alteration  in  the  note,  and  then  the  other  makers  sign  it,  without  know- 
ledge  of  such  alteration,  the  liability  of  those  subsequently  signing  is  not 
affected  by  the  alteration,  unless  it  is  so  material  as  to  discharge  the  pre- 
vious signers  from  liability,  in  which  case  the  liability  of  the  subsequent 
signers  would  be  affected. 

3.  A  promissory  note,  which  read,  "I  promise  to  pay,"  etc.,  was  exe- 
cuted by  three  persons,  and  space  left  for  the  signature  of  a  fourth,  and 
below  the  signatures  and  space  was  written  the  words:  "As  trustees  of 
First  Universalist  Society."  The  note,  in  this  condition,  was  given  to  the 
payee,  for  the  purpose  of  obtaining  the  signature  of  the  fourth  maker. 
The  payee  tore  off  the  words,  "as  trustees  of  First  Universalist  Society," 
and,  without  notifying  the  defendant,  obtained  his  signature  to  the  note: 
Held,  that  the  alteration  was  not  so  material  as  to  discharge  those  first 
signing  the  note,  and  consequently  the  last  signer  was  liable  as  well  as 
all  the  others. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 
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Mr.  J.  W.  Brown,  and  Mr.  C.  H.  Brush,  for  the  appel- 
lant. 

Messrs.  Bushnell,  Bull  &  Gilman,  for  the  appellee. 

Mr.   Justice  Scholfield    delivered  the    opinion   of  the 
Court : 

Suit  was  brought  against  the  appellant,  Burlingame,  alone, 
on  a  promissory  note,  of  which  the  following  is  a  copy : 

"Earlville,  III.,  Jan.  1,  1871. 
"One  year  after  date  I  promise  to  pay  Joseph  Brewster,  or 
order,  the  sum  of  four  hundred  and  sixty  70-100  dollars,  at 
the  office  of  the  Exchange  Bank,  Earlville,  111.,  with  ten  per 
cent  interest  from  date,  until  paid. 

"C.  C.  Warren, 

"Thomas  Pendieu, 
(Signed.)         "Chas.  M.  Smith, 

"A.  C.  Burlingame." 
Defense  was  interposed  by  pleas  filed  for  that  purpose,  set- 
ting up,  in  substance,  that  the  consideration  of  the  note  was 
building  material  purchased  by  the  signers  of  the  note  as 
trustees  of  the  First  Universalist  Society  of  Earlville  ;  that 
after  the  note  was  signed  by  Warren,  Pendieu  and  Smith, 
they  appended,  below  their  signatures,  leaving  a  blank  for 
appellant's  signature,  the  words,  "as  trustees  of  First  Univer- 
salist Society,"  and  in  this  condition  placed  the  note  in  the 
hands  of  appellee,  to  obtain  appellant's  signature;  that  ap- 
pellee fraudulently,  etc.,  and  without  informing  appellant 
thereof,  tore  from  the  note  the  words  "as  trustees  of  the  First 
Universalist  Society,"  before  presenting  the  same  to  appel- 
lant for  his  signature.  Demurrer  was  sustained  to  the  pleas, 
and  the  question  is  whether  the  defense  should  have  been 
allowed. 

There  being  no  pretense  that  the  note  has  been  altered  or 
changed  since  appellant's  signature  was  affixed  to  it,  the  only 
inquiry  is,  did  the  tearing  of  the  words  "as  trustees  of  First 
Universalist  Society  of  Earlville"  from  the  note,  materially 


1875.]  Adams  v.  Adams  et  al.  517 

Syllabus. 

change  or  alter  it,  so  as  to  discharge  the  previous  signers 
from  liability  on  it?  If  it  did,  it  is  evident  that  appellant's 
liability  is  affected,  for  he  signed  upon  the  assumption  of  the 
co-liability  of  these  parties;  if  it  did  not,  he  is  unaffected  by 
the  alteration,  and  the  defense  was  properly  disallowed. 

The  body  of  the  note  shows  a  personal  undertaking.  Its 
language  is,  "I  promise  to  pay,"  etc.,  which  is  inconsistent 
with  the  idea  of  corporate  liability  ;  and  while  the  words  torn 
from  the  note,  following  the  signatures,  would  show  that  it 
was  as  trustees  they  were  induced  to  make  the  note,  they  do 
not  show  any  attempt,  by  words  usually  deemed  apt  for  that 
purpose,  to  bind  the  corporation.  Such  notes  have  been  re- 
peatedly held  to  be  the  mere  personal  undertaking  of  the 
signers.  Hills  v.  Bannister,  8  Cowen,  31 ;  Eaton  v.  Bell,  5 
Barn.  &  Adolphus,  34;  Sturdivant  v.  Hall,  59  Me.  172;  Bar- 
low v.  Congregational  Society  in  Lee,  8  Allen,  460;  Andrews 
v.  Estes,  11  Me.  270;  Slawson  v.  Loving,  5  Allen,  342;  Draper 
v.  Mass.  Steam  Healing  Co.  5  Allen,  338. 

Our  conclusion  is,  that  the  alleged  alteration  of  the  note  in 

nowise  affected  the  liability  of  any  of  the  signers  to  it,  and 

that  there  was  no  error  in  the  ruling  of  the  court  below. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott,  and  Mr.  Justice  Sheldon,  dis- 
senting. 


Arbella  Adams 


Hiram  Adams  et  al. 


1.  Statute  of  frauds — declaration  of  trust  in  relation  to  land,  must  be 
in  writing.  Where  the  owner  of  real  estate  conveyed  the  same  voluntarily, 
and  without  any  imposition,  undue  influence  or  fraud,  to  another  (his  wife 
joining  in  the  deed  and  releasing  her  dower),  and  at  the  same  time  execu- 
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ted  his  will,  b}'  which  he  devised  certain  sums  of  money  to  be  paid  at 
specified  times  after  his  death,  and  the  grantee  in  the  deed  received  the 
same  with  instructions  to  sell  the  land  after  the  death  of  the  grantor,  and 
from  the  proceeds  thereof  to  pay  the  legacies  named  in  the  will,  and  no 
other  writing  was  ever  executed  b}'  either  the  grantor  or  the  grantee  in  the 
deed  in  relation  thereto,  it  was  held,  that  the  trust  created  was  an  express 
trust,  and  within  the  Statute  of  Frauds,  and  therefore^yoid,  and  that  it  was 
error  to  decree  that  the  testator  in  the  will  and  grantor  in  the  deed  died 
seized  of  an  equitable  estate  in  the  premises,  and  that  the  same  should  be 
sold  subject  to  the  dower  of  his  widow. 

2.  Execution  of  trust — without  the  aid  of  a  court  of  chancery.  In 
such  a  case  the  grantee  holds  the  legal  and  equitable  title  to  the 
land,  and  can  sell  and  convey  it  without  invoking  the  aid  of  a  court  of 
equity  to  enable  him  to  do  so,  and  when  he  has  done  so  there  is  no  rea- 
son why  he  may  not  dispose  of  the  proceeds  according  to  the  agreement 
between  him  and  the  grantor  at  the  time  the  deed  was  executed  as  well 
without  a  decree  of  court  as  with  one,  and  a  bill  filed  by  the  grantee  for 
the  purpose  of  obtaining  a  decree  for  that  purpose  should  be  dismissed. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Woodruff  Bros.,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Arbella  Adams,  ap- 
pellant, in  the  circuit  court  of  Whiteside  county,  against 
appellees,  for  the  purpose  of  obtaining  a  decree  declaring  cer- 
tain lands  conveyed  to  appellant  by  Elisha  A.  Adams  and 
his  wife,  to  be  held  in  trust  for  the  payment  of  certain  lega- 
cies, and  that  the  lands  be  decreed  sold,  and  the  proceeds 
distributed  among  certain  legatees  of  the  said  Elisha  A.  Adams, 
deceased,  according  to  the  tenor  and  effect  of  his  will. 

Upon  the  hearing  the  court  decreed  that  appellant  hold  the 
lands  in  trust  for  the  estate  of  Elisha  Adams,  deceased,  sub- 
ject to  the  disposition  of  his  estate  as  made  by  his  last  will 
and  testament,  in  the  same  manner  and  to  the  same  extent 
only  as  the  testator  could  dispose  of  any  other  equitable 
estate  owned  at  his  death;  that  appellant  qualify  and  give 
bond  as  executor  of  the  estate  of   Elisha  Adams,  deceased; 
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after  which  he  is  directed  to  sell  the  lands,  on  certain  terms 
specified,  at  public  auction,  the  sale  to  be  made  subject  to 
the  widow's  interest. 

The  question  presented  is,  whether  the  decree  was  author- 
ized by  the  facts,  which  are  briefly  these: 

On  the  11th  day  of  October,  1871,  Elisha  A.  Adams  exe- 
cuted his  will,  by  which  he  devised  to  appellees  and  his 
widow  certain  sums  of  money,  to  be  paid  at  specified  times 
after  his  death.  On  the  same  day  he  and  his  wife  executed 
and  delivered  to  appellant  a  deed,  absolute  on  its  face,  con- 
veying the  lands  described  in  the  bill  to  him. 

Appellant  received  the  deed  with  instructions  from  the 
grantor.  Elisha  Adams,  after  his  death,  to  sell  the  lands,  and 
from  the  proceeds  of  the  sale  pay  the  legacies  named  in  the 
will. 

It  also  appears  that  no  other  writing  was  executed  by  Elisha 
A.  Adams  or  appellant  at  the  time  the  deed  and  will  were 
made,  or  at  any  other  time,  in  relation  thereto. 

Section  9  of  the  Statute  of  Frauds  provides  that  "all  decla- 
ration or  creations  of  trusts  or  confidences  of  any  lands  or 
tenements,  or  hereditaments,  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else 
they  shall  be  utterly  void  and  of  no  effect:  Provided,  that 
resulting  trust  or  trusts  created  by  construction,  implication 
or  operation  of  law  need  not  be  in  writing,  and  the  same  may- 
be proved  by  parol." 

It  is  not  claimed  that  the  alleged  trust  in  this  case  is  a 
resulting  trust,  or  one  created  by  construction,  implication 
or  operation  of  law,  but  it  is  said  to  be  an  express  trust;  as 
such,  however,  it  falls  within  the  act  and  is  void. 

The  conveyance  was  made  to  appellant  without  any  solici- 
tation on  his  part;  no  imposition,  undue  influence  or  fraud 
was  used  ;  but,  on  the  other  hand,  Elisha  A.  Adams  and  his 
wife  voluntarily  made  the  conveyance,  and  appellant  ver- 
bally promised  to  hold  the  property  in  trust  for  certain  per^- 
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sons  until  a  specified  time,  and  then  sell  the  same  and  divide 
the  proceeds. 

No  citation  of  authorities  is  necessary  to  show  that  this  falls 
within  that  class  of  cases  where  a  court  of  chancery  will  not 
lend  its  aid  to  carry  out  and  enforce  the  parol  agreement. 

It  is,  however,  said  that,  notwithstanding  the  deed  to  ap- 
pellant was  absolute,  and  no  trust  was  created,  yet  the  filing 
of  the  bill  by  appellant  was  such  a  recognition  and  declara- 
tion of  the  trust  as  will  meet  the  requirements  of  the  statute, 
as  it  was  in  writing  and  signed  by  him. 

It  was  held  by  this  court,  in  MeLaurie  v.  Partlow,  53  111. 
340,  that  trusts  may  be  declared  in  the  deed  conveying  the 
property,  or  by  the  grantee  in  a  separate  deed  or  written  in- 
strument signed  by  him,  and  this  is  in  harmony  with  the 
current  of  authorities.  See  Perry  on  Trusts,  sec.  81,  and 
eases  there  cited. 

-  But  while  this  may  be  conceded  to  be  the  law,  we  are  una- 
ble to  perceive  any  reason  why  appellant  should  invoke  the 
aid  of  a  court  of  equity  to  assist  him  to  carry  out  the  wishes 
of  the  grantor  in  the  deed,  or  the  verbal  promise  he  made 
when  he  accepted  it. 

Appellant  holds  the  legal  and  equitable  title  to  the  land. 
He  has  full  and  ample  power  to  sell  and  convey  the  premises 
without  invoking  the  aid  of  a  court  of  equity. 

Should  he  sell  the  premises  and  realize  the  money  therefor, 
he  knows  the  wishes  of  the  grantor  in  the  deed  as  to  the  dis- 
tribution of  the  proceeds,  and  we  perceive  no  reason  existing 
to  prevent  such  a  distribution  as  was  agreed  upon  by  and 
between  him  and  the  grantor  as  well  without  a  decree  of 
court  as  with  one. 

The  decree  rendered  in  the  circuit  court  was  erroneous  in 
decreeing  that  Elisha  A.  Adams  died  seized  of  an  equitable 
estate  in  the  premises,  and  in  directing  a  sale  subject  to  the 
dower  of  Nancy  Adams,  the  widow  of  the  deceased. 

The  deed  made  by  Elisha  A.  Adams  and  his  wife  to  ap- 
pellant vested  the  legal  and  equitable  title  in  the  latter.  The 
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deed  was  absolute, in  terms,  and  the  record  contains  nothing 
to  impeach  it.  The  grantor,  therefore,  at  the  time  of  his 
death,  had  no  estate,  either  equitable  or  legal,  in  the  premises 
conveyed. 

Upon  what  ground  the  court  decreed  a  sale  subject  to  dower 
we  do  not  understand. 

The  deed  executed  by  Elisha  A.  Adams  and  Nancy,  his 
wife,  in  which  the  latter  expressly  relinquished  dower,  was  in 
evidence,  and  until  the  deed  is  impeached  or  set  aside,  it  must 
be  regarded  as  conclusive  that  the  dower  rights  of  the  widow 
were  relinquished.     McKee  v.  Brown,  43  111.  130. 

While  it  is  true  the  widow,  Nancy  Adams,  was  not  before 
the  court,  and  no  decree  could  be  rendered  that  would  con- 
clude her  rights,  yet,  under  the  evidence,  it  was  error  to  ren- 
der a  decree  which  would  in  effect  give  her  the  right  of  dower 
in  the  premises,  which  she  had  expressly  relinquished  by  deed 
of  conveyance. 

For  the  errors  indicated   the  decree  will  be  reversed  and 

the   cause  remanded,  with  directions   to   the  circuit  court  to 

dismiss  the  bill. 

Decree  reversed. 


James  Walsh 


The  People  ex  rel.  Julian  T.  Ramsey,  Etc. 

1.  Amendments — in  proceeding  for  judgment  against  delinquent  lands — 
in  case  of  double  assessment.  la  proceedings  for  judgment  against  delin- 
quent lands  for  taxes,  all  amendments  may  be  allowed  which,  by  law, 
could  be  made  in  any  personal  action  in  the  court. 

2.  Where  the  north  half  of  the  south  half  of  the  south-west  quarter 
of  a  block  was  assessed  at  a  certain  sum,  and  the  south  half  of  the  south- 
west quarter  of  the  same  block  was  also  assessed  at  the  same  sum,  the  owner 
of  the  north  half  of  south  half  of  south-west  quarter  resisted  a  judgment 
for  taxes,  on  the  ground  that  there  was  a  double  assessment.  The  court 
dismissed  the  proceeding  as  to  the  south  half  of  the  soutb,-west  quarter, 
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and  rendered  judgment  against  the  north  half  of  the  south  half  of  south- 
west quarter:  Held,  that  the  action  of  the  court  was  authorized  by  the 
statute,  which  declares  that  the  court  shall  hear  and  determine  all  objec- 
tions in  a  summary  way,  without  pleading,  and  shall  pronounce  judgment 
as  the  right  of  the  case  may  be. 

3.  Where  a  party  contests  the  right  of  the  people  to  have  judgment 
against  his  property  for  taxes  because  it  has  been  doubly  assessed,  and 
the  court  permits  an  amendment  by  which  the  ground  of  the  objection 
is  removed,  that  is  all  he  is  equitably  entitled  to. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Charles  M.  Sturgess,  for  the  appellant. 
Mr.  John  M.  Rountree,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court :  ^ 

Appellant  appeared  in  the  county  court  and  resisted  judg- 
ment for  taxes  against  his  property,  on  the  ground  it  had 
been  doubly  assessed.  It  is  shown  the  south  half  of  the 
south-west  quarter  of  block  45,  Kenzie's  addition  to  Chicago, 
was  owned  by  different  parties.  The  north  half  of  the  south 
half  of  the  south-west  quarter  of  the  block  owned  by  ap- 
pellant was  assessed  at  $224.20,  and  the  south  half  of  the 
south-west  quarter  of  the  block  at  a  like  amount.  As  the 
record  stood  this  made  a  double  assessment  of  appellant's 
property,  but  how  the  mistake  was  made  does  not  appear. 
Manifestly  the  latter  description  is  a  mere  clerical  error.  It 
was  no  doubt  intended  to  describe  the  latter  tract  as  the  south 
half  of  the  south  half  of  the  south-west  quarter  of  block  45. 
This  is  apparent  from  the  context.  It  is  hardly  probable  the 
whole  tract  would  have  been  assessed  at  precisely  the  same 
amount  as  the  north  half. 

On  the  hearing  the  court  dismissed  the  proceeding  as  to  the 
south  half  of  the  south-west  quarter  of  the  block.  This 
relieved  appellant's  property  from  a  double  assessment,  and  the 
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court  therefore  properly  rendered  judgment  as  it  did.  The 
action  of  the  court  was  authorized  under  the  statute,  which 
declares  "the  court  shall  hear  and  determine  all  objections  in 
a  summary  way,  without  pleadings,  and  shall  pronounce  judg- 
ment as  the  right  of  the  case  may  be."  In  proceedings  for 
judgment  against  delinquent  lands  for  taxes,  "all  amendments 
may  be  made  which  by  law  could  be  made  in  any  personal 
action  pending  in  such  court."  R.  S.  1874,  p.  889,  sec.  191. 
Under  the  plenary  powers  conferred,  the  amendment  allowed 
was  within  the  discretion  of  the  court  to  enable  it  to  render 
judgment  "as  the  right  of  the  case  may  be."  What  just  cause 
has  appellant  to  complain  of  the  action  of  the  court?  He 
contested  the  right  of  the  people  to  have  judgment  against 
his  property  for  taxes,  because  it  had  been  doubly  assessed. 
The  amendment  permitted  by  the  court  removed  the  ground 
of  the  objection,  and  that  was  all  he  was  equitably  enti- 
tled to. 

There  is  no  foundation  for  any  complaint  that  appellant's 
property  is  made  to  bear  more  than  its  equal  burden  of  tax- 
ation. Whether  the  other  half  of  the  property  may  not  'nave 
been  elsewhere  described  in  the  application,  and  judgment 
rendered  for  the  taxes  due,  or  whether  it  may  not  have  been 
regularly  assessed  and  the  taxes  previously  paid,  does  not 
appear  from  anything  in  this  record.  Nothing  to  the  con- 
trary appearing,  we  will  presume  the  property,  in  some  appro- 
priate manner,  was  made  to  bear  its  just  proportion  of  the 
taxes  authorized  to  be  assessed.  But  whether  it  did  or  not, 
is  not  a  matte  atthr  appellant  can  set  up  as  a  defense  to  a 
judgment  against  this  property  for  the  taxes  justly  due  and 
that  had  been  regularly  assessed  under  the  forms  of  the  law. 

Appellant  seems  to  think  this  tax  is  in  some  way  '"essen- 
tially  a  fraud  on  the  citizen  upon  whose  property  it  is  charged," 
but  in  what  manner  we  are  unable  to  comprehend.  The 
judgment  against  his  property  is  but  for  a  single  assessment, 
and  for  no  greater  amount  of  taxes  than  the  just  proportion 
due  upon  it. 
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The  action  of  the  court  was  clearly  warranted  by  the  stat- 
ute, and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


Clakissa  Filkins 

V. 

Daniel  O 'Sullivan  et  al. 

1.  Service  of  summons — can  not  be  made  by  plaintiff.  A  party  to  a 
suit  can  not  serve  his  own  writ,  and  where  the  writ,  is  served  by  a  person 
not  an  officer,  deputized  by  the  sheriff,  and  bearing  the  same  name  as  that 
of  one  of  the  plaintiffs  in  the  action,  and  nothing-  appears  to  the  contrary, 
this  court  will  presume,  from  the  identity  of  names,  that  the  person  serv- 
ing the  writ  was  the  party  plaintiff,  and  the  service  will  not  be  good. 

2.  Same — when  made  by  special  deputy,  return  must  be  sworn  to.  The 
statute  requires,  that  when  service  of  summons  is  made  by  a  special  dep- 
uty, he  shall  make  his  return  verified  by  oath ;  and  when  service  is  made 
by  such  special  deputy,  and  the  return  is  not  so  made  and  verified,  and  a 
judgment  is  rendered  against  the  defendant  by  default,  he  can  take  advan- 
tage of  the  failure  of  the  deputy  to  comply  with  the  statute  in  the  Supreme 
Court. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  Haines  &  Tripp,  for  the  plaintiff  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 


This  was  a  writ  of  error  to  the  circuit  court  of  Cook  county, 
and  the  only  point  made  on  the  record  necessary  to  be  con- 
sidered is,  that  the  circuit  court*  had  no  jurisdiction  of  the 
person  of  the  defendant,  so  as  to  render  a  judgment  against 
him. 

The  action  was  assumpsit,  against  plaintiff  in  error,  on  her 
guaranty  endorsed  on  a  promissory  note,  and  a  judgment 
was  taken  against  her  by  default,  and  the  point  is  made  there 
was  no  service  of  process  on  her. 
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It  appears  the  writ  was  served,  not  by  the  sheriff  or  other 
officer,  but  by  a  person  deputized  by  the  sheriff,  bearing  the 
same  name  as  that  of  one  of  the  plaintiffs  in  the  action,  and, 
nothing  appearing  to  the  contrary,  this  court  will  presume 
the  person  who  served  the  summons  was  the  party  plaintiff', 
from  identity  of  names.  Brown,  impleaded,  etc.  v.  Metz,  33  111. 
339.  A  party  to  the  suit  can  not  serve  his  own  writ.  Woods 
v.  Gilspn,  17  ib.  218. 

Another  objection  is,  the  return  was  not  sworn  to  as  the 
statute  requires.  There  is  no  affidavit  of  any  kind  attached 
to  the  return.  The  statute  provides  that  such  special  deputy 
shall  make  return  of  the  time  and  manner  of  making  such 
service,  in  writing,  verified  by  his  oath  or  affirmation,  made 
before  some  officer  competent  to  administer  oaths.  Sess. 
Laws  1869,  p.  399,  sec.  1. 

The  judgment  being  by  default,  advantage  can  be  taken 
here  of  this  failure  to  comply  with  the  statute.  The  court 
had  no  jurisdiction  of  defendant's  person.  Noleman  v.  Weil, 
72  111.  502 — a  case  in  all  respects  like  this. 

The  judgment  is  reversed. 

Judgment  reversed. 


Isaac  E.  Stowell 

v. 

Helen  Beagle. 

1.  Slander — repetition  may  be  considered  in  aggravation  of  damages. 
The  repetition  of  the  slanderous  words  by  the  defendant,  may  be  consid- 
ered by  the  jury  on  the  question  of  malice,  and  in  aggravation  of  dam. 
ages. 

2.  Same — evidence  of  general  character.  There  is  a  broad  distinction 
between  general  character  sustained  b}r  a  person  amongst  those  who  know 
him,  and  the  charge  of  a  particular  act  of  immorality  made  by  a  single 
person  or  a  few  individuals;  and  where,  in  an  action  for  slander,  there 
was  evidence  tending  to  prove  particular  acts  of  unchastity  on  the  part 
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of  the  plaintiff,  it  was  proper  to  instruct  the  jury  that  there  was  no  evi- 
dence before  them,  as  to  the  general  character  of  the  plaintiff  as  to  chas- 
tity or  the  want  of  it. 

3.  In  an  action  for  slander,  the  plaintiff's  character  is-  presumed  to  be 
good  until  attacked,  and  he  is  not  required  to  call  witnesses  to  support 
it  until  assailed;  and  a  plea  of  justification,  and  evidence  of  particular 
acts  of  immorality  under  it,  is  not  such  an  attack  upon  the  general  char- 
acter of  the  plaintiff  as  requires  him  to  offer  evidence  in  support  of  his 
general  character. 

4.  A  plea  of  justification,  and  evidence  offered  under  it,  is,  however, 
such  an  attack  as  will  authorize  the  plaintiff,  if  he  chooses  so  to  do,  to 
give  evidence  as  to  his  general  character. 

5.  Instructions — effect  of  error  may  be  obviated  by  others  limiting  or 
qualifying  them.  In  an  action  for  slander,  it  was  averred  in  the  declaration 
that  the  plaintiff  was  an  unmarried  woman,  and  that  the  defendant  had 
charged  her  with  being  pregnant,  thereby  intending  to  charge  her  with 
fornication.  The  defendant  justified  the  speaking  of  the  words,  and 
averred  that  she  had  been  guilty  of  fornication.  It  was  held,  that  an  in- 
struction "that,  in  order  to  enable  the  defendant  to  sustain  his  justification 
by  proof  that  the  words  charged  are  true,  on  the  ground  that  the  plaintiff 
was  guilty  of  fornication  and  that  she  was  delivered  of  a  child,  it  is  neces- 
sary that  such  facts  constituting  the  justification  should  be  proved  by 
satisfactory  evidence,  and  if  not  so  proved  the  defense  on  that  ground 
fails,"  when  not  limited  or  qualified  by  other  instructions,  was  improper, 
as  tending  to  direct  the  minds  of  the  jury  to  an  immaterial  collateral 
issue;  but  when  other  instructions  are  given,  which  clearly  state  to  the 
jury  that  the  justification  is  made  out,  if  they 'believe,  from  the  evidence, 
that  the  plaintiff  had  sexual  intercourse  with  any  man  before  the  words 
were  spoken,  without  regard  to  whether  she  was  delivered  of  a  child  or 
not,  the  faulty  instruction  is  so  limited  and  qualified  as  to  render  it  harm- 
less. 

Writ  of  Error  to  the   Circuit  Court  of  Henry  county; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Bennett,  Kretzinger  &  Yeeder,  for  the  plain- 
tiff in  error. 

Mr.  H.  Bigelow,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  original  record  contains  a  placita,  entitled  of  the  Octo- 
ber term,  1871,  and   the   amended   record   a  placita  of  the 


1875.]  Stoweel  v.  Beagle.  527 

Opinion  of  the  Court. 

February  term,  1873,  at  which  the  cause  was  tried.  If  there 
was  any  objection  to  the  record,  as  filed,  on  that  ground,  it 
has  been  removed  by  filing  the  amended  record.  This  dis- 
poses of  the  first  objection  urged  by  appellant. 

It  is  next  urged,  that  the  court  erred  in  giving  improper 
instructions  for  appellee.  The  issue  formed  in  the  case  was, 
whether  appellee  had  been  guilty  of  fornication.  The  decla- 
ration averred  that  appellee  was  an  unmarried  woman,  and 
that  appellant  had  charged  her  with  being  pregnant,  thereby 
intending  to  charge  her  with  fornication.  Appellant  justified 
the  speaking  of  the  words,  and  averred  she  had  been  guilty 
of  fornication,  and,  as  we  have  seen,  issue  was  taken  on  the 
justification. 

On  the  trial,  appellant  introduced  evidence  to  prove  that 
appellee  had  been  pregnant,  to  thus  establish  the  truth  of  his 
plea.  He  also  introduced  evidence  for  the  purpose  of  endeav- 
oring to  prove  specific  acts  of  fornication.  Thus,  it  will  be 
seen  that  an  effort  was  made  to  prove  it  in  two  modes.  And 
on  that  question  the  court  gave  this  instruction  : 

"In  order  to  enable  the  defendant  to  sustain  his  justifica- 
tion by  proof  that  the  words  charged  are  true,  on  the  ground 
that  the  plaintiff  was  guilty  of  fornication,  and  that  she  was 
delivered,  though  an  unmarried  female,  of  a  child,  it  is  ne- 
cessary that  such  facts  constituting  the  justification  should 
be  proved  by  satisfactory  evidence,  and  if  not  so  proved  the 
defense  on  that  ground  fails." 

When  this  case  was  previously  before  this  court,  (57  111. 
97,)  an  instruction  similar  to  this  was  held  to  have  been  im- 
properly given,  as  tending  to  direct  the  minds  of  the  jury  to 
an  immaterial  collateral  issue. 

As  the  record  was  then  presented,  the  instruction  was  not 
limited  or  qualified  by  other  instructions  in  the  case,  but  on 
the  last  trial  other  instructions  were  given  that  rendered  this 
one  harmless.  The  fifth  of  the  defendant's  instructions  told 
the  jury,  that  if  they  believed,  from  the  evidence,  that  plaintiff 
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had  committed  fornication  with  either  of  several  persons 
named,  or  with  any  other  man,  before  the  words  were  spoken, 
then  they  should  find  for  the  defendant.  And  the  sixth  is 
this  : 

"The  jury  are  instructed,  that  in  order  to  sustain  the  de- 
fense of  justification  in  this  case,  it  is  not  necessary  for  the 
defendant  to  prove  that  the  plaintiff  was  the  mother  of  the 
dead  child,  or  that  she  was  in  a  family  way  in  the  summer  of 
1868  ;  but  if  the  jury  believe,  from  a  preponderance  of  evi- 
dence, that  the  plaintiff  had  sexual  intercourse  with  any  man 
before  the  time  of  the  speaking  of  the  words  set  out  in  the 
declaration,  then  the  preponderance  is  complete,  and  the  jury 
will  find  a  verdict  for  the  defendant." 

In  view  of  these  instructions,  it  is  impossible  to  conceive 
that  appellee's  instruction  could  have  misled  the  jury.  Had 
it  stood  unexplained,  then  the  presumption  would  be  that  it 
might,  with  the  conflict  of  evidence  in  the  case,  have  misled 
the  jury  in  their  finding.  But  these  instructions  are  so  clear 
and  free  from  all  obscurity,  that  they  could  not  be  misunder- 
stood by  the  dullest  apprehension. 

It  is  urged  that  appellee's  third  instruction  is  erroneous, 
and  should  not  have  been  given.  It  informs  the  jury  that 
the  repetition  of  the  slanderous  words  by  appellant  might  be 
considered  by  the  jury  on  the  question  of  malice,  and  in  ag- 
gravation of  damages.  This  instruction  is  sustained  by  the 
cases  of  Hatch  v.  Potter,  2  Gilm.  725,  Beasley  v.  Miegs,  16  111. 
139,  and  Spencer  v.  McMasters,  ibid.  405 — nor  have  we  any 
inclination  to  overrule  or  modify  these  decisions.  They 
are  of  long  standing,  have  been  followed  by  others,  and  been 
regarded  as  the  settled  law  of  this  court. 

It  is  next  urged,  that  the  court  below  erred  in  giving  ap- 
pellee's twelfth  and  thirteenth  instructions.  The  twelfth 
asserts,  that  plaintiff's  character  is  presumed  to  be  good  until 
attacked,  and  that  she  was  not  required  to  call  witnesses  to 
support  it  until  assailed.     This  is  one  of  the  most  elementary 
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rules  of  the  law,  and  we  are  not  aware  that  it  has  ever  been 
even  questioned,  much  less  denied. 

The  thirteenth  informed  the  jury,  that  there  was  no  evidence 
before  them  as  to  the  general  character  of  appellee — as  to  her 
chastity  or  want  of  it.  We  fail  to  find  such  evidence  in  the 
record.  There  was  testimony  tending  to  prove  particular 
acts  of  unchastity,  but  no  one  spoke  of  her  general  character 
on  the  subject.  All  know  that  there  is  a  broad  distinction 
between  general  character  sustained  by  a  person  amongst 
those  who  know  him,  and  the  charge  of  a  particular  act  of 
immorality  made  by  a  single  person  or  a  few  individuals. 
Under  the  plea  of  justification,  and  the  evidence  introduced 
under  it,  appellee  would,  no  doubt,  have  had  the  right  to 
prove  her  general  character  for  chastity,  to  rebut  the  special 
charges  made  against  it,  had  she  chosen  to  take  that  course. 
Having  made  the  specific  charge  against  it,  appellant  could 
not  have  objected  to  her  going  into  such  proof.  But  the  case 
of  Harbison  v.  Shook,  41  111.  141,  does  not  hold  that  the  plea 
of  justification,  and  evidence  under  it,  is  an  attack  on  the 
general  character,  but  simply  that  it  is  an  attack  that  author- 
izes the  plaintiff  to  go  into  proof  of  general  character. 

That  case  is  based  on  the  general  rule,  as  correctly  stated 
by  Starkie  on  Evidence,  vol.  2,  p.  367.  He  says  :  "But  when 
the  defendant  does  not  justify  the  slander,  presumptions  of 
innocence  are  out  of  the  question.  The  defendant,  by  his 
plea,  admits  that  the  imputation  was  false,  and  therefore,  in 
strictness,  the  character  of  the  plaintiff  is  not  involved  in  the 
issue — in  other  words,  the  presumption  to  be  derived  from 
character  tends  only  to  prove  what  is  already  conceded. 
Where,  indeed,  the  defendant  justifies  the  slander,  which  con- 
veys an  imputation  of  dishonesty,  the  case  may  admit  of  a 
very  different  construction,  for  the  party  is  charged  with  a 
crime,  and  in  such  a  case  character  affords  just  the  same  pre- 
sumption of  innocence  as  if  the  party  had  been  tried  for  the 
offense.  And  next,  although,  as  will  be  seen,  a  defendant 
may,  in  some  instances,  impeach  the  plaintiff's  character,  or 
34— 79th  III. 
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even  that  of  third  persons,  in  order  to  mitigate  the  damages, 
and  where  he  does  so,  it  is  clear  the  plaintiff  may,  on  the 
other  hand,  prove  the  goodness  of  his  character,  yet,  in  gen- 
eral, a  plaintiff  is  not  allowed  to  adduce  such  evidence  in  the 
first  instance.  Such  evidence  is  unnecessary  till  the  charac- 
ter has  been  impeached,  for  the  law  presumes  a  person's  char- 
acter to  be  good  till  the  contrary  is  proved." 

On  page  365  the  same  author  says :  "It  is  a  general  rule, 
that  evidence  must  be  given  of  the  general  character  of  the 
party,  and  not  of  particular  acts,  for  the  presumption  in  favor 
of  the  prisoner  arises  from  the  general  uniform  tenor  of  his 
conduct,  and  not  from  particular  isolated  facts." 

In  this  case  there  was  no  evidence  of  appellee's  general 
character,  and  hence  the  instruction  in  nowise  infringes  the 
rule  announced  in  Harbison  v.  Shook,  or  as  stated  by  Starkie. 

We  are  asked  to  reverse  the  judgment  because  the  verdict 
is  not  supported  by  the  evidence.  The  evidence  is  conflicting, 
and  it  was  for  the  jury  to  reconcile  it,  or  if  they  could  not, 
then  carefully  weigh  and  consider  it,  and  find  according  to  its 
preponderance  ;  and  until  it  is  manifest  that  they  have  failed 
to  do  so,  we  will  not  disturb  the  verdict.  An  examination  of 
the  evidence  in  this  record  fails  to  satisfy  us  that  the  prepon- 
derance is  not  in  favor  of  the  finding.  It  is  notour  province 
to  award  new  trials  simply  because  the  jury  have  given  cre- 
dence to  one  set  of  witnesses  in  preference  to  another.  Their 
opportunities  of  estimating  the  worth  of  evidence  are  superior 
to  ours,  and  we  should  not  interfere  unless  we  are  satisfied 
that  wrong  has  been  done,  and  we  are  unable  to  so  determine 
in  this  case.  f 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Adam  Smith  et  al. 

v. 

William  B.  Bateman. 

Practice — affidavit  of  merits  by  one  of  two  pleading  jointly  is  sufficient 
Where  two  defendants  file  a  joint  plea  to  a  declaration,  with  which  plain- 
tiff has  filed  an  affidavit,  stating  the  nature  of  the  demand  and  the  amount 
due,  an  affidavit  of  merits  accompanying  the  plea,  sworn  to  by  one  of 
them,  is  sufficient. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Small  &  Moore,  for  the  plaintiffs  in  error. 

Mr.   E.  A.  Sherburne,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  against  Adam 
Smith  and  Pierson  D.  Smith,  as  co-partners,  and  guarantors 
of  two  promissory  notes,  under  the  firm  name  of  Adam  Smith 
&  Son.  An  affidavit  was  attached  to  the  declaration,  stating 
the  nature  of  the  demand  and  the  amount  due.  Defendants 
filed  only  a  joint  plea  of  the  general  issue,  with  the  following- 
affidavit  attached  : 

"State  of  Illinois,  1 
County  of  Cook.       j 

"Adam  Smith,  being  duly  sworn,  says  that  he  is  one  of  the 
defendants  in  the  above  entitled  cause;  that  he  verily  believes 
said  defendants  have  a  good  defense  to  said  cause  upon  its 
merits,  to  the  whole  of  the  plaintiff's  demands. 

"Adam  Smith, 
"Pierson  D.  Smith. 
"Subscribed  and  sworn  to  before  me,  this  7th  day  of  Sep- 
tember, A.  D.  1875. 

"William  H.  Moore, 
[Notarial  seal.]  <•  Notary  Public." 
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Before  the  case  was  reached  for  trial,  the  court  below,  on 
motion  of  the  plaintiff,  struck  the  plea  from  the  files,  for  want 
of  a  sufficient  affidavit  of  merits,  and  rendered  judgment 
against  the  defendants  in  the  sum  of  $12,002.  They  appeal 
from  the  judgment. 

Section  37 j  p.  779,  Rev.  Stat.  1874,  requires  the  defendant, 
or  his  agent  or  attorney — where  an  affidavit,  as  here,  is  filed 
with  the  declaration— in  order  to  avoid  a  default,  to  file  with 
his  plea  an  affidavit  of  merits.  We  see  no  ground  of  excep- 
tion to  be  taken  to  the  affidavit  which  was  here  filed,  except 
that  it  is  sworn  to  by  only  one  of  the  defendants.  The  plea 
being  joint,  we  regard  the  affidavit  as  sufficient  if  made  by 
one  only  of  the  defendants.  Whiting  et  «/.  v.  Fuller  et  al.  22 
111.  33 ;  Buck  v.  Jones,  33  Mo.  393 ;  Brien  v.  Peterman  &  Cope, 
3  Head  (Tenn.),  499. 

Considering  the  affidavit  as  a  sufficient  compliance  with  the 
statute,  the  plea  was  improperly  stricken  from  the  files,  and 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Philip  Becker 

v. 
Maria  Becker. 

1.  Divorce — custody  of  children.  Where  a  divorce  is  decreed  to  the 
wife,  upon  the  verdict  of  a  jury  finding  that  her  husband  had  treated  her 
with  extreme  and  repeated  cruelty,  and  there  is  no  evidence  of  her  unfit- 
ness  to  have  the  care  and  custody  of  her  infant  children,  there  is  no  im- 
propriety in  decreeing  the  custody  of  them  to  her. 

2.  Same — verdict  presumed  to  be  right.  Where  a  suit  for  a  divorce  is 
submitted  to  a  jury,  the  presumption  is  in  favor  of  their  verdict  until  it 
is  successfully  impeached  in  some  mode  provided  by  law.  Prima  facie, 
at  least,  it  shows,  when  in  favor  of  the  complainant,  that  the  proofs  sus- 
tained the  allegations  of  the  bill,  and  when  the  evidence  is  not  preserved 
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3.  Alimony,  Where  a  divorce  was  granted  to  the  wife,  on  account  of 
extreme  and  repeated  cruelty  of  the  husband,  and  the  custody  of  two 
infant  children  given  to  her,  and  it  appeared  that  the  husband  owned 
property  of  the  value  of  over  $9000,  and  that  his  indebtedness  did  not 
exceed  $900,  it  was  held,  that  a  decree  that  he  pay  to  the  complainant 
$130  and  her  solicitors  $120,  within  30  days,  and  that  he  pay  to  her  there- 
after $400  per  annum,  in  quarterly  installments,  as  her  alimony,  and  in 
lieu  of  dower  and  all  claim  for  the  support  of  the  children  committed  to 
her  charge,  was  not  unreasonably  large. 

4.  Interest.  It  is  erroneous  to  make  the  installments,  in  a  decree  for 
alimony,  bear  ten  per  cent  interest  if  not  paid  when  due.  The  legal  rate 
of  interest  upon  judgments  and  decrees  is  six  per  cent,  and  decrees  of 
this  character  are  not  an  exception  to  the  law. 

Writ  of  Error  to  the  Circuit  Court  of  Stephenson  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  J.  A.  Crain,  for  the  plaintiff  in  error. 

Mr.  Leonard  Stoskopf,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Divorce  was  decreed  appellee,  on  the  verdict  of  a  jurv  find- 
ing that  appellant  had  treated  her  with  extreme  and  repeated 
cruelty.  She  was  decreed  the  custody  and  control  of  the 
youngest  two  of  the  children,  and  appellant  was  ordered  to 
deliver  her  certain  articles  of  household  property,  pay  her 
$130  and  her  solicitors  $120,  in  30  days,  and  thereafter  he 
was  to  pay  her,  in  quarterly  installments,  in  advance,  com- 
mencing on  the  1st  day  of  June,  1872,  $400  per  annum,  until 
the  further  order  of  the  court,  as  her  alimony,  and  in  lieu  of 
dower  and  all  claim  of  compensation  for  the  support  of  the 
children  committed  to  her  custody.  The  amount  was  decreed 
to  bear  interest  at  the  rate  of  ten  per  cent  per  annum,  if  not 
paid  at  the  times  directed,  and  to  be  a  lien  on  certain  real 
estate  of  appellant  until  he  should  secure  the  payment  of  the 
same  by  mortgage. 

The  objection  taken  to  the  decree  relates  only  to  the  cus- 
tody of  the  two  children,  and  the  alimony.     It  is  insisted,  in 
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these  respects,  it  is  unauthorized  by  the  evidence.  What  the 
evidence  was  before  the  jury,  we  do  not  know,  as  it  was  not 
preserved  by  a  bill  of  exceptions.  As  in  other  cases  submit- 
ted to  a  jury,  the  presumption  is  in  favor  of  the  verdict  until 
it  is  successfully  impeached  in  some  mode  provided  by  law. 
"Prima  facie,  at  least,  it  shows  that  the  proofs  sustained  the 
allegations  of  the  bill,  and  as  this  is  all  the  record  does  show 
as  to  what  the  proof  was,  or  what  facts  were  proved  on  the 
trial,  we  must  treat  it  as  the  evidence  of  the  facts."  Thatcher 
v.  Thatcher,  17  111.  66. 

The  statute  invested  the  court  with  authority,  when  the 
divorce  was  decreed,  to  make  such  order,  touching  the  ali- 
mony and  maintenance  of  the  wife,  the  care,  custody  and 
support  of  the  children,  or  any  of  them,  as  from  the  circum- 
stances of  the  parties  and  the  nature  of  the  case  was  fit,  rea- 
sonable and  just.     Gross'  Stats.  (1869),  p.  215,  sec.  6. 

As  was  observed  in  8tewartson  v.  Stewartson,  15  111.  145, 
"  before  we  should  feel  justified  in  disturbing  a  decree  of  this 
kind,  we  ought  to  be  able  to  say  that  manifest  injustice  has 
been  done.  The  conduct  of  the  parties  may  very  properly  be 
taken  into  consideration,  upon  the  question  of  alimony.  That 
is  not  before  us  as  it  was  presented  to  the  circuit  court,  upon 
the  hearing  of  the  case  for  the  divorce,  so  that,  to  that  extent 
at  least,  the  circuit  court  had  more  facilities  for  judging  of  the 
respective  merits  of  the  parties  than  we  have." 

Appellant  stands  convicted,  by  the  record,  of  being  guilty 
of  extreme  and  repeated  cruelty  towards  appellee.  She  is 
presumed  to  be  qualified  to  properly  discharge  the  duties  of 
mother  and  guardian  towards  her  infant  children,  until  it  is 
otherwise  proved.  The  record  contains  no  proof  of  her  unfit- 
ness, and  there  can,  therefore,  be  no  impropriety  in  decreeing 
her  the  custody  of  the  children  named  in  the  decree. 

Appellant's  answer  admits  that  he  owns  a  residence,  in  the 
city  of  Freeport,  of  the  value  of  $3000;  an  improved  farm 
of  200  acres,  in  its  vicinity,  of  the  value  of  $6000;  that  he 
has   personal   property  of  the  value   of  $600,   and   that   his 
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indebtedness  does  not  exceed  $900.  From  this,  it  is  impos- 
sible to  say  the  amount  decreed  is  so  unreasonably  large  that 
it  should  be  set  aside. 

We  are  of  opinion,  however,  that  the  court  erred  in  decree- 
ing that  the  installments  of  alimony,  if  not  promptly  paid 
at  the  times  directed,  should  bear  interest  at  the  rate  of  ten 
per  cent  per  annum.  The  legal  rate  of  interest  upon  judg- 
ments and  decrees  is  six  per  cent  per  annum,  and  decrees  of 
this  character  are  not  an  exception  to  the  law. 

The  decree  of  the  court  below  will  accordingly  be  modified 
by  that  court  so  as  to  make  the  rate  of  interest  on  the  unpaid 
installments  six  instead  of  ten  per  cent  per  annum,  and  in  all 
other  respects  affirmed,  and  the  cause  is  remanded  for  the 
purpose  of  enabling  the  court  below  to  make  such  modifica- 
tion. Each  party  will  pay  the  costs  made  by  him  or  her  in 
this  court,  and  they  will  be  so  taxed  by  the  clerk. 

Decree  modified. 


Alexander  F.  Miller  et  al. 
v. 
Joseph  Botto  et  al. 

Contract  —  construction.  A  builder  had  taken  a  contract  to  erect 
a  building,  and  bought  brick  at  $7  per  thousand  to  be  used  therein,  and 
"while  the  same  were  being  delivered  he  sub-let  the  mason  work  by  con- 
tract with  other  parties,  whereby  they  agreed  to  take  the  brick  then  being 
delivered  on  the  ground,  from  the  builder,  at  $7  per  thousand,  and  have 
the  same  laid  up  in  the  walls  at  $10  per  thousand,  including  the  price  of 
the  brick  at  $7  per  thousand,  the  brick  work  to.be  measured  according 
to  brick  measurement  in  the  walls:  Held,  that  the  true  construction  of 
the  contract  was,  that  the  parties  doing  the  brick  work  were  to  have  $3 
per  thousand  for  their  work,  measured  in  the  wall,  and  not  $10  per 
thousand  thereon,  deducting  $7  per  thousand  onl}'  on  the  brick  by  kiln 
count. 

Appeal  from  the  Circuit    Court   of  Peoria  county;    the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 
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Mr.  Leslie  Kobisox,  for  the  appellants. 

Mr.  L.  Harmon,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  brought  by  appellants  in  the  circuit 
court  of  Peoria  county,  against  Joseph  Botto,  John  Waugh 
and  Thomas  S.  Dobbins,  appellees,  to  enforce  a  mechanic's 
lien  upon  certain  premises  in  the  city  of  Peoria. 

Appellees  put  in  answers  to  the  petition,  to  which  a  repli- 
cation was  filed,  and  by  agreement  a  jury  was  waived  and 
a  trial  was  had  before  the  court,  which  resulted  in  a  decree 
in  favor  of  appellants  for  $216.44,  to  reverse  which  they  have 
brought  this  appeal. 

It  appears  from  the  record  that  Joseph  Botto,  who  was  the 
owner  of  the  premises,  contracted  with  John  Waugh  to  erect 
for  him  a  brick  store  building.  Appellants  entered  into  a 
contract  with  Waugh  to  do  the  mason  work  in  the  erection 
of  the  building,  and  the  only  controversy  in  the  case  arises 
upon  the  construction  of  the  latter  contract  as  to  the  amount 
appellants  should  receive  for  their  labor. 

The  contract  was  in  the  words  and  figures  following: 

"  Article  of  agreement  maid  and  Entered  into  this  10th 
day  of  August  1874  By  and  between  Moses  Dusenbery  and 
A.  F.  Miller  of  the  first  part  and  John  Waugh,  of  the  Sec- 
ond part,  all  of  the  city  of  Peoria  and  State  of  Illinois.  The 
said  Dusenbery  and  Miller  agrees  with  Said  Waugh  to  take 
the  Brick  now  being  delivered  on  the  ground  from  Said 
Waugh  at  Seven  Dollars  per  thousand  and  have  the  Same 
laid  up  in  the  walls  for  ten  Dollars  including  the  Price  of  the 
Brick  per  thousand  at  7  dollars  the  frunt  of  the  Building  to 
be  Backed  up  with  8  inchs  walls  the  Brick  Joints  are  to  be 
Struck  and  the  walls  to  be  all  put  up  in  a  good  workmanlike 
manner  and  the  Brick  work  to  be  all  Satisfactory  to  the  owner 
of  the  building  Joseph  Botto  all  to  be  mishered  according  to 
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Brick  misherment  in   the  walls,  and  have  all  the  walls  Poot 
up  without  aney  unnecessery  Delay. 

"  Peoria  August  Wth  1874. 
"And  wee  have  hereunto  Sat  our  hands  and  Seals  the  Day 
and  year  above  written.  Callor  walls  to  be  16  inches  thick  the 
Ballance  of  the  Side  walls  to  be  12  in  and  over  the  roof  8 
inches,  and  backing  up  in  front  8  inches  &c  with  the  usule 
footing:  at  the  foundation 

"Moses  Dusenbury     [s  l] 
"A.  F.  Miller  [s  l] 

"John  Waugh  [s  l]  " 

It  is  urged  by  appellants,  that  the  court  erred  in  allowing 
parol  evidence  to  be  introduced,  which,  as  it  is  claimed,  tended 
to  varv  or  change  the  meaning  of  the  written  contract. 

Whether  the  parol  evidence  introduced  would  have  been 
proper  had  the  cause  been  tried  before  a  jury,  it  is  not  neces- 
sarv  to  determine.  In  our  opinion,  the  decree  rendered  by 
the  court  is  correct,  and  even  if  incompetent  evidence  was 
heard,  its  admission  has  done  no  harm,  and  it  was  probably 
not  considered  by  the  court  in  arriving  at  a  decision  on  the 
facts  of  the  case. 

It  is  conceded  that  appellants  laid  in  the  walls  of  the  build- 
ing 242,421  brick,  by  wall  measurement.  They  were  allowed  by 
the  court  $3  per  thousand  for  their  labor  under  the  contract. 
But  they  insist  this  was  not  a  proper  construction  of  the  con- 
tract;  that  they  were  entitled  to  $10  per  thousand,  from 
which  should  be  deducted  the  brick  furnished  by  Waugh,  at 
the  rate  of  $7  per  thousand  kiln  count. 

It  appears  from  the  evidence,  that  Wraugh  purchased  for 
the  building,  at  kiln  count,  172,000  brick.  These,  when  laid 
in  the  wall,  measured,  wall  measurement,  242,421  brick. 

Wraugh  purchased,  delivered  upon  the  premises,  and  paid 
for  all  the  brick  that  were  laid  in  the  walls  of  the  building. 

Appellants  did  not  purchase,  pay  for  or  furnish  any  brick 
that  were  placed  in  the  building. 
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If  the  construction  contended  for  by  appellants  be  the  cor- 
rect one,  they  will  receive  pay,  not  only  for  all  brick  laid 
at  $3  per  thousand,  wall  measure,  but,  in  addition  to  this, 
they  will  get  $7  per  thousand  from  Waugh  for  70,421  which 
were  never  furnished  or  placed  in  the  building,  which  is  the 
difference  between  the  actual  number  of  brick  laid  and  the 
wall  measurement. 

This  fact,  of  itself,  is  so  repugnant  to  the  evident  intent  of 
the  parties,  as  disclosed  by  the  contract,  as  to  condemn  the 
construction  contended  for. 

Aside,  however,  from  this,  when  the  language  used  by  the 
parties  in  the  contract  is  given  a  fair  and  reasonable  construc- 
tion, it  evidently  means  that  appellants  were  to  be  paid  at  the 
rate  of  $3  per  thousand  for  doing  the  brick  work  upon  the 
building. 

In  the  second  clause  of  the  contract  the  words  used  are, 
"The  said  Dusenbery  and  Miller  agree  with  Waugh  to  take 
the  brick  now  being  delivered  on  the  ground,  from  Waugh, 
at  $7  per  thousand,  and  have  the  same  laid  up  in  the  walls 
for  $10,  including  the  price  of  the  brick  per  thousand  at  $7." 
In  other  words,  appellants  were  to  take  the  brick  on  the 
ground,  as  furnished  by  Waugh,  who  had  bought  and  paid 
for  them,  and  lay  them  in  the  walls  for  $10  per  thousand, 
deducting  $7  per  thousand,  the  price  paid  by  Waugh  for  the 
brick. 

After  the  price  of  the  brick  is  deducted,  it  is  plain  to  be 
seen  appellants  would  have  left  for  their  labor  $3  per  thousand. 

This  is  the  amount  the  court  determined  should,  under  the 
contract,  be  paid  appellants.  The  number  of  the  brick,  how- 
ever, were  counted  according  to  wall  measurement,  and  in 
this,  under  the  evidence,  we  are  satisfied  the  court  was  cor- 
rect. 

After  the  payments  which  had  been   made  were  deducted, 

the  amount  named  in  the  decree,  under  the  evidence,  was  the 

true    sum    due   appellants.      The  decree   will    therefore   be 

affirmed. 

Decree  affirmed* 
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Samuel    Fleischman 

v. 

Jonas  Moore. 

Specific  performance.  A  court  of  equity  will  only  decree  a  specific 
performance  of  a  contract  where  the  right  to  the  relief  sought  is  estab- 
lished by  a  clear  preponderance  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellant. 

Messrs.  Forrester,  Beem  &  Gibbs,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  bill  was  to  establish  in  complainant  a  right  to  a  half 
interest  in  certain  inventions  for  which  defendant  then  had, 
or  was  about  to  obtain,  patents.  A  preliminary  injunction 
was  awarded  to  restrain  defendant  from  transferring  to  anv 
person  the  half  interest  claimed  in  the  inventions  and  pat- 
ents. All  the  allegations  of  the  bill,  except  those  that  relate 
to  a  refusal  to  assign,  were  denied  by  defendant  in  his  answer, 
upon  which  issue  was  joined,  and,  upon  the  final  hearing,  the 
court  dismissed  the  bill. 

The  theory  on  which  complainant  bases  his  right  to  relief, 
is,  that  defendant  had  invented  an  "improved  bricklayer's 
vest  and  overalls,"  and,  being  destitute  of  means  to  render 
his  invention  available,  he  proposed,  if  complainant  would 
advance  him  money  to  procure  patents  on  his  inventions,  he 
would  assign  him  a  half  interest  therein.  In  pursuance  of 
that  agreement,  complainant  alleges  he  advanced  to  defend- 
ant, to  assist  in  procuring  the  patents,  money,  at  one  time 
$50,  and  at  other  times  small  sums,  making  the  total  amount 
about  $54. 
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The  proof  shows  the  amount  of  money  which  it  is  claimed 
was  advanced  would  not  cover  the  expenses  incurred  in  pro- 
curing the  patents.  A  considerable  sum  in  addition  was  used, 
which  must  have  been  derived  from  some  other  source,  if 
defendant  did  not  have  it  of  his  own.  Both  in  his  answer 
and  in  his  testimony,  defendant  denies  that  any  such  contract 
as  complainant  alleges  was  ever  made  between  them.  He 
insists  the  money  claimed  to  have  been  advanced  to  him 
under  the  alleged  contract,  was  bu*  mere  personal  loans,  and 
that  he  never  agreed  to  assign  to  complainant  any  interest 
whatever  in  his  inventions,  and  the  patents  securing  the  same. 

Upon  examination,  we  do  not  find  that  any  such  contract 
as  complainant  alleges  in  his  h'U  is  proven  to  have  existed 
between  the  parties  by  that  cletu  preponderance  of  evidence 
which  the  law  undoubtedly  requires  before  a  court  of  equity 
will  decree  a  specific  performance.  Indeed,  the  evidence  in 
the  case  leaves  the  mind  in  great  doubt  as  to  what  was  really 
the  contract  between  the  parties.  There  is  as  much  reason 
for  saying  the  contract  had  relation  to  the  manufacturing  of 
goods  under  the  patents,  as  that  it  had  relation  to  an  interest 
in  the  inventions  themselves,  and  the  patents  securing  them. 
The  contract  insisted  upon  is  too  indefinite,  and  the  proof  too 
unsatisfactory,  to  support  a  decree  for  specific  performance, 
and  the  court  very  properly  dismissed  the  bill. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Edmund  B.  Kent,  Admr. 


V. 


J.  V.  Mason,  Exr. 


1.  Hearsay — evidence  as  to  statements  of  one  not  a  party,  and  not  made 
in  the  presence  of  a  pa,rty.  In  a  suit  brought  by  the  administrator  of  an 
estate  against  the  executor  of  another  estate  upon  a  promissory  note 
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given  bv  the  testator,  in  his  lifetime,  to  the  intestate,  in  his  lifetime,  it 
appeared  that  the  note  was  secured  by  deed  of  trust  on  land  of  the  testa- 
tor, and  that  he  was  considerably  in  debt,  and  his  land  incumbered  with 
other  liens,  the  most  of  which  were  owned  by  a  third  party,  and  it  was 
claimed  that  the  note  sued  on  had  become  the  property  of  such  third 
partjr,  and  was  paid  by  said  testator  in  a  settlement  made  by  him,  shortly 
before  his  death,  with  such  third  party,  and  testimony  was  introduced 
which  tended  to  show  that  said  third  party  had  control  of  the  note :  Held 
that  evidence  of  what  such  third  party  may  have  said  in  a  conversation 
when  the  intestate  was  not  present,  was  hearsay  only,  and  should  have 
been  excluded  from  the  jury. 

2.  Witness — in  suit  against  executor  on  obligation  of  testator.  A 
daughter,  who  has  been  provided  for  in  her  father's  will  so  as  to  have  no 
interest  in  the  result  of  a  suit  against  the  executor  of  her  father's  estate 
upon  a  note  made  by  him  in  his  lifetime,  is  a  competent  witness  in  such 
suit,  as  is  her  husband. 

3.  Practice — party  holding  the  affirmative  entitled  to  open  and  close. 
Where  the  issue  in  a  suit  upon  a  promissory  note  is  payment,  the  plea  of 
payment  admits  the  execution  of  the  note,  and  the  affirmative  is  with  the 
defendant  to  prove  the  payment,  consequently  he  has  the  right  to  open 
and  close  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  H.  BiGELOWj  for  the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

These  proceedings  originated  in  the  court  of  probate  of 
Warren  county,  in  which  court,  at  the  May  term,  1872,  Ed- 
mund R.  Kent,  as  administrator  on  the  estate  of  Sylvester  S. 
Gould,  deceased,  commenced  an  action  against  J.  V.  Mason, 
as  executor  of  Jeremiah  Mason,  deceased,  to  recover  the  amount 
of  two  several  promissory  notes  executed  by  Mason,  in  his 
lifetime,  to  Gould,  in  his  lifetime,  one  for  twelve  hundred 
dollars,  dated  January  9,  1860,  due  two  years  after  date,  with 
ten  per  cent  interest,  on  which  was  indorsed  a  payment  of  two 
hundred  dollars,  as  having  been  made  January  9, 1861.     The 
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other  note  bore  date  May  24,  1860,  payable  one  year  after 
date,  and  for  the  sum  of  four  hundred  dollars,  with  ten  per 
cent  interest. 

The  cause  was  continued  from  term  to  term,  until  Decem- 
ber term,  1874,  at  which  term  there  was  a  trial,  and  judgment 
in  favor  of  Gould's  administrator,  for  the  sum  of  three 
thousand  six  hundred  and  fifty-one  dollars  and  eighty-three 
cents. 

An  appeal  was  taken  from  this  judgment  by  the  executoi 
of  Mason  to  the  circuit  court,  where  the  cause  was  tried  de 
novo  at  the  July  term,  1875,  and  judgment  rendered  in  favor 
of  the  executor. 

To  reverse  this  judgment,  Gould's  administrator  appeals, 
and  assigns  as  error,  giving  improper  instructions  for  defend- 
ant, and  refusing  proper  instructions  and  modifying  those 
asked  by  the  plaintiff,  and  admitting  improper  testimony  on 
behalf  of  the  defendant,  and  excluding  proper  testimony 
offered  by  the  plaintiff. 

It  appears  the  note  first  above  described  was  secured  by  a 
deed  of  trust  from  Mason  to  Zeno  E.  Spring,  as  trustee,  on 
the  south-east  quarter  of  section  17,  in  township  10  north, 
range  4  east  of  the  fourth  principal  meridian.  The  other 
note  for  four  hundred  dollars  was  not  secured. 

It  further  appears  there  were  prior  incumbrances  to  a  large 
amount  on  the  tract  conveyed  in  trust  to  Spring,  and  that 
Mason's  real  estate  was  much  incumbered  by  mortgages  and 
deeds  of  trust,  several  of  which  became  the  property  or  under 
the  control  of  Quincy  A.  Drum.  It  was  claimed  these  notes 
to  Gould  became  the  property  of  Drum,  and  were  settled  and 
paid  by  Mason  to  Drum  in  a  settlement  had  by  them  shortly 
before  their  death. 

The  testimony  of  young  Hamilton  was  offered  to  show  that 
Drum  had  control  of  these  notes,  and  it  tended  in  that  direc- 
tion. 

Further  to  sustain  the  issue  on  the  part  of  the  defendant, 
the  testimony  of  W,  H.  Kellogg  was  heard,  against  the  objec- 
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tions  of  appellant,  which  detailed  a  conversation  he  had  with 
Drum,  at  which  Gould  was  not  present,  as  to  the  time  and 
manner  he,  Drum,  purchased  these  notes  of  Gould. 

It  is  upon  this  point,  chiefly,  our  judgment  rests.  It 
seems  to  us  very  clear  this  testimony  of  Kellogg  was  hearsay 
only,  and  should  have  been  excluded.  It  is  not  competent 
for  a  party  to  make  testimony  for  himself,  and  claim  its  bene- 
fit, in  an  issue  on  trial.  What  Drum  may  have  told  Kellogg, 
in  the  absence  of  Gould,  can  not  be  used  as  testimony  against 
Gould.  This  testimony,  there  is  no  doubt,  contributed,  in  a 
very  great  degree,  to  the  verdict,  as  the  testimony  of  young 
Hamilton,  taken  in  connection  with  that  of  his  father,  was 
far  from  convincing  or  satisfactory,  when  considered  with  the 
facts  proved  by  appellant.  To  those  facts  we  shall  not  advert, 
as  the  cause  will  go  to  another  jury,  who  will  give  them  due 
consideration. 

As  to  the  instructions,  we  are  of  opinion  the  seventh  and 
ninth  asked  by  appellant  should  have  been  given.  We  see 
no  particular  objection  to  the  ruling  of  the  court  upon  the 
other  instructions. 

Appellant  claims  that  Jeremiah  Laylor,  a  witness  on  be- 
half of  appellee,  was  not  competent,  he  being  the  husband 
of  a  daughter  of  the  deceased  Mason.  It  does  not  appear 
Mrs.  Laylor  had  any  interest  in  this  controversy,  she  having 
been  provided  for  by  the  will  of  her  father,  and  was  herself 
a  competent  witness. 

Upon  the  remaining  point,  that  the  plaintiff  was  denied  the 
conclusion  to  the  jury,  it  is  sufficient  to  say,  it  has  been  re- 
peatedly held  by  this  court  that  the  party  holding  the  affirm- 
ative of  the  issue  has  the  right  to  open  and  conclude  to  the 
jury.  Here  the  issue  was,  payment  of  the  notes,  and,  under 
it,  the  plaintiff'  was  not  required  to  prove  anything.  The  plea 
of  payment  admitted  the  execution  of  the  notes,  and  the  onus 
was  on  the  defendant,  consequently  the  defendant  had  the 
right  to  open  and  conclude. 
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For  the   reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded,  that  a  new  trial  may  be  had. 

Judgment  reversed* 


Benjamin  P.   Stanley 
v. 
Elizabeth  D.  Valentine  et  al. 

1.  Chancery — relief  wider  the  general  prayer.  Relief  which  is  con- 
sistent with  the  facts  stated  in  the  bill  will  be  granted  under  the  general 
prayer,  although  not  specifically  prayed  for. 

2.  Deed — recording  of  escrow— passes  no  title.  A  deed  executed  by  the 
grantor  and  placed  in  the  hands  of  a  stranger,  to  be  held  by  him  until 
the  grantee  does  a  particular  thing,  and  then  to  be  delivered  to  him,  and 
which,  by  accident  or  mistake,  is  placed  upon  record  without  ever  having 
been  delivered  to  the  grantee,  is,  as  to  such  grantee,  absolutely  void,  and 
is  a  cloud  on  the  grantor's  title,  which  a  court  Of  equity  will  cancel. 

3.  Release  of  mortgage — effect  of  recording  without  delivery,  as  to 
judgment  creditor.  A  mortgagee  executed  a  release  to  the  mortgagor, 
and  placed  it  in  the  hands  of  a  third  party,  to  be  delivered  upon  the  per- 
formance of  certain  things  to  be  done  by  the  mortgagor;  the  mortgagor 
never  performed  and  the  release  was  never  delivered  to  him,  but,  by  acci- 
dent or  mistake,  the  release  was  placed  upon  record :  Held,  that  the  judg- 
ment creditors  of  the  mortgagor  acquired  no  rights  or  advantage  by  the 
recording  of  the  release,  and  that,  on  a  bill  by  the  mortgagee,  they  should 
be  restrained  from  selling,  under  their  execution,  anything  more  than  the 
equity  of  redemption  of  the  mortgagor. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

Messrs.  Paddock  &  Ide,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  4th  day  of  November,  1872,  appellant  received  from 
Elizabeth  Valentine  a  mortgage  on  certain  real  estate  in 
North  Evanston,  in  Cook   county,   to    secure    the   purchase 
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money  for  the  property,  and  for  which  she  had  given  her  six 
notes,  for  different  amounts,  and  payable  on  various  dates, 
and  amounting  in  the  aggregate  to  $8500,  and  bearing  ten 
per  cent  interest  per  annum.  The  mortgage  was  duly  re- 
corded on  the  26th  of  February,  1873.  About  the  10th  of 
March,  1873,  she  being  desirous  of  raising  money  by  loan, 
and  to  secure  the  same  by  deed  of  trust  on  the  property,  for 
the  purpose  of  paying  one  of  the  notes  she  had  given  for  the 
purchase  money,  of  $3850,  applied  to  Benjamin  E.  Gallup  for 
a  loan  of  $4000,  who  consented  to  make  it  if  her  title  should 
prove  satisfactory,  except  a  prior  mortgage  and  that  given  to 
appellant,  and  that  appellant,  on  being  paid  the  $3850,  and 
being  thereby  enabled  to  pay  the  prior  mortgage,  would  re- 
lease his  mortgage  and  take  from  her  a  new  mortgage,  subject 
to  a  mortgage  to  be  given  to  Gallup,  to  secure  the  balance  of 
his  purchase  money  on  the  lots. 

At  the  time  this  arrangement  was  agreed  upon,  appellant 
was  on  the  eve  of  starting  to  New  York,  to  be  absent  some 
time,  and  to  enable  the  arrangement  with  Gallup  to  be  carried 
out,  he  executed  a  release  of  his  mortgage,  and  delivered  it 
to  Gallup,  to  be  held  in  escrow  until  the  transaction  should 
be  fully  consummated,  and  then  delivered  to  Mrs.  Valentine. 
Appellant  having  gone  East,  by  some  accident  or  mistake  the 
release  was  taken  from  Gallup's  office  to  the  recorder's  office, 
and  there  filed  for  record,  which  appellee  learned  for  the  first 
time  on  his  return  from  New  York.  No  loan  was  ever  made 
by  Gallup  to  Mrs.  Valentine. 

On  the  17th  day  of  February,  1873,  Thomas  Cogswell  and 
others  obtained  a  judgment  in  the  Superior  Court  of  Cook 
county  against  Mrs.  Valentine,  for  $500.18  and  costs.  And 
the  same  parties  recovered  another  judgment  against  her,  in 
the  same  court,  on  the  30th  day  of  April,  1873,  for  $499.67 
and  costs. 

The  judgment  creditors  sued  out  executions,  and  placed 
them  in  the  hands  of  the  sheriff,  who  levied  on  these  lots  and 
advertised  them  for  sale  on  the  31st  of  May,  1873.  Appel- 
35— 79th  III. 
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lant,  thereupon,  filed  this  bill  to  have  the  release  canceled, 
and  the  judgment  creditors  enjoined  from  selling  the  lots, 
unless  it  be  subject  to  his  mortgage.  A  temporary  injunction 
was  granted,  but,  on  a  hearing,  the  court  below  dissolved  it, 
and  dismissed  the  bill,  and  complainant  appeals. 

There  is  no  pretense  that  Gallup  had  any,  the  slightest 
authority  to  deliver  the  deed  of  release  until  the  condition 
was  performed  upon  which  it  was  placed  in  his  hands,  nor  is 
it  claimed  that  those  conditions  were  ever  performed,  or  that 
the  release  was  rightfully  filed  with  the  recorder  and  spread 
upon  the  records.  That  was  an  accident  or  mistake,  without 
either  appellant  or  Gallup  intending  that  it  should  be  done, 
nor  was  there  any  delivery  to  Mrs.  Valentine.  It  never  went 
into  her  possession  or  came  under  her  control,  nor  was  it  de- 
livered to  the  recorder  or  any  other  person  for  her.  As  to 
her,  then,  the  release  in  nowise  changed  or  affected  her  rights, 
and  was,  so  far  as  the  apparent  release  of  her  mortgage  was 
concerned,  absolutely  void,  and  was  such  a  cloud  on  appel- 
lant's title  as  in  equity  required  it  to  be  canceled  and  she 
restrained  from  asserting  any  rights  under  it. 

It  is  true,  there  is  no  specific  prayer  that  it  be  canceled 
as  to  her,  but  the  bill  contains  the  general  prayer  for  relief. 
No  rule  of  chancery  practice  is  more  familiar  than  that 
other  than  the  specific  relief  prayed  will  be  granted  under  the 
general  prayer,  when  consistent  with  the  facts  stated  in  the 
bill.  Now,  such  relief  in  this  case  is  perfectly  consistent  with 
and  is  not  repugnant  to  or  variant  from  the  facts  alleged,  and 
proved,  and  we  presume  no  one  would  say  the  prayer  would 
be  defective  had  it  been  specifically  made  in  this  bill.  It 
then  follows,  that  it  was  error  in  the  court  below  not  to  have 
retained  the  bill,  and  granted  at  least  that  relief. 

But  it  is  urged,  that  by  filing  the  release  for  record  the 
judgment  creditors  acquired  a  superior  lien  to  that  of  appel- 
lant ;  that  the  recording  of  the  release,  although  by  accident 
or  mistake,  let  in  their  subsisting  judgments  as  a  lien  that 
postpones  appellant's  mortgage  to  their  debts.     On  the  other 
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hand,  it  is  claimed  that,  as  the  release  was  never  delivered 
and  was  absolutely  void,  creditors  or  subsequent  purchasers, 
although  bona  fide,  acquired  no  rights  thereby.  The  release 
never  having  been  delivered,  it  became  no  more  operative 
than  had  it  been  a  forgery.  The  title  of  appellant  could 
not  pass  from  him  until  the  deed  was  delivered.  The 
judgment  creditors  had  not  been  misled  by  the  recording  of 
the  release  to  advance  money,  to  give  credit,  or  do  any  act  on 
the  faith  that  the  release  was  valid  and  operative.  Their 
position  to  the  case  is  in  no  way  changed,  nor  have  they  done 
any  act  which  gives  them  a  superior,  or  any  equity  whatever, 
to  claim  an  advantage  over  appellant's  mortgage. 

It  is  manifest  to  all  that  a  deed  can  not  be  operative  until 
it  is  delivered.  Perkins,  who  wrote  his  treatise  on  Convey- 
ancing more  than  three  centuries  since,  says  (sec.  138,  p.  28,): 
"And  if  I  make  a  deed,  and  deliver  it  to  a  stranger  as  an 
escrowl,  to  keep  until  such  a  day,  etc.,  and  upon  condition 
that  if,  before  that  day,  he  to  whom  the  eserowl  is  made  shall 
pay  me  ten  pounds,  give  me  a  horse,  enfeoff  me  of  a  manor, 
or  perform  any  other  condition,  then  the  stranger  shall  deliver 
the  escrowl  to  him  as  my  deed.  In  this  case,  if  he  deliver  the 
same  to  him  as  my  deed  before  the  conditions  or  condition 
fulfilled,  it  is  not  my  deed  simpliciter  ;  but  if  the  condition  be 
fulfilled,  and  the  escrowl  delivered  by  him  (after  the  condi- 
tions performed)  as  my  deed,  then  it  is  my  deed,  and  shall 
bind  me — and  then  begins  to  be  my  deed,  and  shall  not  have 
relation  to  the  first  delivery."  This,  perhaps,  is  as  early  an 
announcement  of  the  rule  as  may  be  found  in  the  books,  and 
is  the  same  as  the  definitions  given  by  courts  and  text  writers 
since  that  time.  We  are  aware  of  no  change  in  the  rule  since 
he  wrote.  Price  v.  Pittsburgh,  Ft.  Wayne  and  Chicago  Rail- 
road Co.  34  111.  13. 

Then,  if  a  delivery  before  condition  performed  confers  no 
title,  it  is  difficult  to  perceive  how  others  can  acquire  title 
from  the  grantee  named  in  the  escrow.  Washburn  on  Real 
Property,  vol.  3,  p.  372,  says:    "If  a  deed  is  delivered  before 
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the  previous  condition  is  performed,  it  will  not  be  the  deed 
of  the  grantor,  or  have  any  effect  as  such."  And  he  refers  to 
numerous  authorities  which  support  the  text.  The  case  of 
the  grantee  getting  possession  of  the  escrow,  by  fraud,  before 
the  condition  performed,  and  then  selling  the  land  to  an  in- 
nocent purchaser,  was  fully  discussed  in  Shirley  v.  Ayers,  14 
Ohio,  308.  The  court  say  :  "Until  the  performance  of  the 
condition,  it  (the  deed)  must  remain  a  mere  scroll  in  writing, 
of  no  more  efficacy  than  any  other  written  scroll  ;  but  when, 
upon  the  performance  of  the  condition,  it  is  delivered  to  the 
grantee  or  his  agent,  it  then  becomes  a  deed  to  all  intents  and 
purposes,  and  the  title  passes  from  the  date  of  the  delivery. 
The  delivery,  to  be  valid,  must  be  with  the  assent  of  the 
grantor.  If  the  grantee  obtain  possession  of  the  escrow  with- 
out performance  of  the  condition,  he  obtains  no  title  thereby, 
because  there  has  been  no  delivery  with  the  assent  of  the 
grantor,  which  assent  is  dependent  upon  compliance  with  the 
condition."  "The  recording  of  an  escrow  does  not  make  it  a 
deed." 

The  court  held,  that  although  the  grantee  obtained  the 
escrow,  and  placed  it  on  record,  and  then  sold  it  to  an  inno- 
cent purchaser,  he  acquired  nothing  by  his  deed,  because  his 
grantor  never  acquired  any  title  by  obtaining  possession  of 
the  escrow.  It  is  likened  to  a  deed  which  the  grantee  had 
stolen,  where  no  title  is  thereby  acquired,  and  it  is  distin- 
guished from  one  obtained  by  fraud  from  the  grantor, 
when  the  title  passes  by  the  actual  delivery  by  the  grantor 
himself.  See  Smith  v.  So.  Royalton  Bank,  32  Verm.  341  ; 
People  v.  Bostwick,  32  N.  Y.  450  •  Ecerts  v.  Agnes.  4  Wis.  453; 
Black  v.  Shreve.  13  N.  J.  458  ;  Dyson  v.  Bradshaw,  23  Cal. 
536  ;  Ogden  v.  Ogden,  4  Ohio  St.  R.  191.  From  these  author- 
ities it  would  appear  that  even  a  grantee  is  not  protected  by 
a  purchase,  however  honestly  and  fairly  he  may  have  acted, 
unless  there  was  a  delivery  to  his  grantor.  But  we  are  not 
required  to  go  the  length  of  the  rule  announced  in  these  cases 
to  hold  the  release  inoperative  and  void  in  this  case. 
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But  here,  the  release  never  went  into  the  hands  of  Mrs. 
Valentine.  She  did  not  know  or  intend  that  the  release 
should  be  placed  on  record,  hence  this  case  is  not  as  strong 
as  some  of  those  referred  to  above.  We  are,  therefore,  clearly 
of  opinion  that  the  judgment  creditors  acquired  no  rights  or 
advantage  by  the  recording  of  the  release,  and  they  should 
have  been  restrained  from  selling  under  their  executions  any- 
thing more  than  Mrs.  Valentine's  equity  of  redemption,  and 
in  refusing  to  do  so  the  court  erred. 

In  the  light  of  the  decisions  referred  to,  there  is  no  force 
in  the  objection  that  appellant,  by  making  the  escrow  and 
placing  it  in  the  hands  of  an  agent,  and  it  having  got  upon  the 
record,  should  be  estopped  to  deny  that  it  is  his  deed.  We 
have  seen  that  such  is  not  the  rule,  and  it  should  be  especially 
so  here,  as  the  judgment  creditors  have  advanced  no  money, 
given  no  credit,  or  done  any  act  by  which  they  have  changed 
their  attitude  to  the  case. 

For  the  errors  indicated,  the  decree  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Decree  reversed. 


L.  F.  Chambeelin 

V. 

Moses  White. 

1.  Credit  entered  on  note — right  of  holder  to  erase  it.  While  a  suit 
for  the  collection  of  a  promissory  note  was  pending,  a  compromise 
was  effected,  whereby  the  plaintiff  agreed  to  give  the  defendant  a 
credit  of  $50  on  the  note  if  he  would  pay  it  on  a  specified  day,  which 
defendant  agreed  to  do;  the  credit  of  $50  was  indorsed  on  the  note,  and 
the  suit  dismissed  at  plaintiff's  costs,  according  to  the  agreement.  The 
note  was  not  paid  by  the  defendant  on  the  day  specified,  and  he  refused 
to  pay  it:  Held,  that  the  payee  of  the  note  was  authorized  to  erase  the  $50 
credit  entered  on  the  note. 

2.  Evidence — exclusion,  even  when  competent,  not  necessarily  cause  for 
reversal  of  judgment.    Where  the  purchaser  of  land  over  which  a  railroad 
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ran,  accepted  from  the  vendor  a  deed  with  a  reservation  of  the  road  bed, 
and  executed  a  mortgage  with  a  like  reservation,  and  upon  the  discovery 
of  a  mistake  in  the  length  of  one  of  the  boundary  lines  in  the  deed,  ac- 
cepted another  deed  correcting  the  mistake  but  containing  the  same  reser- 
vation, in  which  second  deed  another  mistake  in  the  boundary  of  the  land 
was  afterwards  discovered,  and  a  third  deed  made,  with  the  reservation 
of  the  road  bed  omitted,  it  was  held,  in  a  suit  upon  a  note  given  for  the 
purchase  money  of  the  land,  that  the  acceptance  by  the  purchaser  of  the 
two  deeds,  and  giving  the  mortgage  with  the  reservation  in  all  of  them, 
and  his  pointing  out  the  mistakes  in  the  two  deeds  but  not  intimating 
that  there  was  any  error  in  the  reservation,  made  the  first  deed  the  best 
evidence  in  regard  to  the  reservation,  and  that  the  testimony  of  the  pur- 
chaser,  that  in  his  original  contract  of  purchase  he  did  not  agree  to  such, 
reservation,  would  be  entitled  to  no  appreciable  weight  as  against  the 
deed,  and,  therefore,  even  if  such  testimony  were  admissible,  its  exclusion 
could  do  the  defendant  no  harm,  and  would  be  no  material  error. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding, 

Mr.  Benjamin  C.  Taliaferro,  and  Mr.  Louis  D.  Holmes, 
for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  to  recover  the  amount  due  upon  a  promis- 
sory note,  made  by  Chamberlin  to  White,  for  $620,  bearing 
date  February  12,  1872,  and  payable  on  the  first  day  of  June, 
1873,  with  interest  at  the  rate  of  eight  per  cent  per  annum. 
On  a  trial  before  the  court  below,  without  a  jury,  White  re- 
covered a  judgment  for  $325.30.     Chamberlin  appealed. 

The  consideration  of  the  note  was  the  sale  of  a  tract  of 
land  by  White  to  Chamberlin.  The  defense  was  a  partial 
failure  of  consideration,  in  that  White  had  previously  sold  a 
quarter  of  an  acre  of  the  land,  and  that  the  right  of  way, 
amounting  to  one  and  one-third  of  an  acre,  had  been  pre- 
viously granted  for  the  American  Central  Railroad,  which 
ran  across  the  land. 

The  failure  of  consideration  as  to  the  one-fourth  of  an  acre 
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was  admitted,  and  that  the  value  of  the  quarter  of  an  acre 
was  $15,  and  it  seems  to  be  conceded  by  appellant  that  that 
was  allowed  for  by  the  judgment. 

It  appears  that,  at  the  same  time  of  giving  the  note,  Feb- 
ruary 12,  1872,  White  and  wife  executed  to  Chamberlin  a 
warranty  deed  of  the  land,  which  contained  an  express  excep- 
tion and  reservation  of  the  road  bed  of  the  American  Central 
Railroad,  and  all  easements  of  public  highways.  At  the  same 
time,  Chamberlin  executed  to  White  a  mortgage  on  the  land, 
which  contained  the  same  exception  and  reservation.  This 
warranty  deed  was  recorded  Feb.  14,  1872,  and  the  mortgage 
was  recorded  Feb.  12,  1872. 

After  the  note  became  due,  a  former  suit  was  brought  upon 
it,  when  it  was  discovered  that  there  was  a  misdescription  in 
the  deed  of  a  course  running  32.60  chains,  when  it  should 
have  been  22.60  chains.  Thereupon  the  suit  was  dismissed, 
and  a  second  deed  given  August  26,  1873,  with  the  right  de- 
scription, as  was  supposed.  This  deed  contained  the  like 
exception  and  reservation  of  the  railway  road  bed  and  ease- 
ments of  highways,  as  the  first  one  did.  This  second  deed 
was  tendered  to  Chamberlin,  which  he  at  first  refused  to  ac- 
cept, and  suit  was  again  brought  on  the  note.  While  it  was 
pending,  a  proposition  was  made  by  White's  attorney  to  Cham- 
berlin, that  if  he  would  pay  the  note  on  the  first  day  of  Jan- 
uary, 1874,  White  would  give  him  credit  for  $50  on  the  note, 
and  dismiss  the  suit  at  his  own  costs.  Chamberlin  accepted 
the  proposition.  The  credit  of  $50  was  given  by  White,  and 
the  suit  dismissed  at  his  costs.  On  the  10th  of  December,  1873, 
Chamberlin  paid  on  the  note  $400.  In  January.  1874,  Cham- 
berlin came  back  to  White's  attorney,  and  said  there  was  a  mis- 
take in  the  second  deed  :  that  there  was  written  in  one  place 
ninety-seven  hundredths  chains,  when  it  should  be  seventy- 
nine  hundredths  chains — whereupon  another  deed  was  exe- 
cuted by  White  to  Chamberlin.  This  last  deed  did  not  have 
in  it  the  exception  and  reservation  of  the  road  bed  and  ease- 
ments of  highways,  which  the  two  former  ones  contained. 
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Soon  after  the  delivery  of  this  last  deed,  Chamberlin  re- 
fused to  make  any  further  payment,  and,  thereupon,  the  $50 
credit  upon  the  note  was  erased  by  White's  attorney,  and  this 
suit  brought. 

Objection  is  made  that  the  erasure  of  this  $50  credit  on  the 
note  was  unauthorized. 

There  is  some  conflict  of  testimony  as  to  the  precise  terms 
of  the  agreement  under  which  it  was  placed  upon  the  note. 
But  the  court  was  warranted  in  finding,  from  the  evidence, 
that  it  was  done  upon  the  condition  of  the  payment  of  the 
note  by  Chamberlin  on  the  first  day  of  January,  1874  ;  and 
Chamberlin  having  failed  therein,  and  refused  to  make  any 
further  payment  on  the  note,  White  was  justified  in  making 
the  erasure  of  the  credit,  because  of  the  non-performance  of 
the  condition  upon  which  it  was  indorsed. 

On  the  trial,  after  the  introduction  in  evidence,  on  the  part 
of  White,  of  the  first  two  deeds  and  mortgage,  Chamberlin 
was  offered  as  a  witness  to  testify  that,  in  his  original  contract 
of  purchase,  he  did  not  agree  that  the  right  of  way  should  be 
reserved,  and  that  the  last  deed  was  the  contract  in  that  re- 
spect, but  the  court  excluded  the  evidence. 

This  is  assigned  for  error. 
•  Chamberlin's  positive  acts  of  acceptance  and  recognition  of 
and  acquiescence  in  the  first  deed  containing  an  express  ex- 
ception of  the  road  bed  of  the  railway  as  being  true  and 
correct  in  that  respect,  shown  by  his  acceptance  of  the  twc 
separate  deeds  containing  such  exception,  by  his  giving  back 
a  mortgage  on  the  land  containing  the  same  exception,  by  his 
pointing  out  defects  in  each  of  the  two  deeds  but  not  intimat- 
ing that  there  was  any  error  as  to  the  exception,  made  that 
first  deed  the  best  evidence  in  regard  to  such  exception.  And 
Chamberlin's  testimony,  that  in  his  original  contract  of  pur- 
chase he  did  not  agree  that  the  right  of  way  of  the  railroad 
should  be  reserved,  should  be  entitled  to  no  appreciable  weight 
as  against  the   deed.     So  that,  if  the  testimony  offered  were 
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admissible,  its  exclusion  can  not  be  considered  as  doing  the 
defendant  any  harm,  and  was,  therefore,  no  material  error. 

The  third  deed  was  given  merely  for  the  purpose  of  the 
correction  of  a  misdescription  as  to  boundary,  and  the  omis- 
sion in  it  of  the  reservation  which  the  two  previous  deeds 
contained,  would  seem  to  have  been  but  an  accidental  omis- 
sion. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  Shreeves 

v. 

John  B.  Allen. 

1.  Assignee  before  maturity — subject  to  what  defense.  Where  a  person 
takes  an  assignment  of  a  promissory  note  before  due,  for  a  valuable  con- 
sideration, and  is  not  guilty  of  bad  faith,  even  though  he  may  be  guilty 
of  gross  negligencee,  he  will  hold  it  by  a  title  valid  against  the  world, 
and  it  will  not,  in  his  hands,  be  subject  to  the  defense  of  failure  of  con- 
sideration. 

2.  Same — bad  faith  must  be  proved,  to  deprive  an  assignee  of  the  character 
of  a,  bona  fide  holder.  Mere  negligence  on  the  part  of  an  assignee  of  nego- 
tiable paper,  is  not  sufficient  to  deprive  him  of  the  character  of  a  bona 
fide  holder.    Proof  of  bad  faith,  alone,  will  deprive  him  of  that  character. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthuk  A.  Smith,  Judge,  presiding. 

Messrs.  Douglass  &  Harvey,  for  the  appellant. 

Messrs.  Hannaman  &  Willoughby,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  assumpsit,  by  the  assignee,  against  the  maker  of 
a  promissory  note.  The  jury,  under  instructions  of  the  court, 
gave  their  verdict  for  the  defendant,  upon  which   the  court 
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gave  judgment,  and  the  plaintiff  brings  the  case  here  by 
appeal. 

The  main  issue  contested  in  the  court  below  was,  whether 
the  plaintiff  was  the  assignee  in  good  faith,  of  the  note, 
before  maturity,  and  without  notice  of  the  failure  of  consid- 
eration, relied  upon  as  a  defense. 

The  evidence  on  this  point  was  conflicting,  so  much  so  that, 
in  our  opinion,  the  misdirection  of  the  court  as  to  the  law 
may  have,  and  doubtless  did,  induce  the  jury  to  render  a  ver- 
dict different  from  what  they  would  have  rendered  under 
proper  instructions. 

The  second  instruction  given  at  the  instance  of  the  defend- 
ant, was  the  following: 

"The  iurv  are  instructed  that  if  thev  believe,  from  the 
evidence,  that  the  plaintiff,  Shreeves,  lives  in  the  same  town 
with  the  payee  (Kenworthy),  and  that  said  Shreeves  knew  the 
business  of  said  Kenworthy,  and  such  business  was  dishonor- 
able, and  that  such  knowledge  of  Kenworthy's  business  was 
of  such  a  nature  as  would  have  put  a  prudent  and  reasonable 
man  on  inquiry,  before  purchasing  a  note  payable  to  Ken- 
worthy, then  the  jury  must  find  that  Shreeves  was  bound  to 
make  inquiry,  and  if  Shreeves  failed  to  make  such  inquiry, 
then  Shreeves  must  stand  the  result  of  his  own  negligence." 

So  far  as  we  have  discovered  from  the  evidence,  there  is  no 
proof  that  Kenworthy  was  engaged  in  "a  dishonorable  busi- 
ness," the  mere  fact  that  he  failed  to  comply  with  his  con- 
tract, in  this  instance,  being  insufficient  proof  to  that  effect. 
He  seems  to  have  been  engaged  in  the  manufacture  and  sale 
of  a  patented  corn  planter,  and  this  is,  of  itself,  surely  not 
dishonorable.  Like  any  other  business,  it  may  be  dishonora- 
bly conducted  ;  but  when  honestly  conducted,  we  know  of  no 
reason  why  it  may  not  be  esteemed  as  reputable  as  any  other 
vocation.  Apart  from  this  objection  to  the  language  char- 
acterizing the  business,  however,  the  law,  as  laid  down  in  this 
instruction,  has   been  condemned  by  us   in  Comstock  et  al.  v. 
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Hannah,  76  111.  530,  where  the   authorities  were  fully  exam- 
ined. 

It  was  there  held,  where  a  person  takes  an  assignment  of 
a  promissory  note  before  due,  for  a  valuable  consideration, 
and  is  not  guilty  of  bad  faith,  even  though  he  may  be  guilty 
of  gross  negligence,  he  will  hold  it  by  a  title  valid  against 
the  world,  and  it  will  not,  in  his  hands,  be  subject  to  the 
defense  of  failure  of  consideration;  that  mere  negligence  on 
the  part  of  an  assignee  of  negotiable  paper  is  not  sufficient  to 
deprive  him  of  the  character  of  a  bona  fide  holder,  and  that 
proof  of  bad  faith,  alone,  will  deprive  him  of  that  character. 

For  the  error  in  giving  this  instruction,  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Craig,  having  been  of  counsel  for  appellant 
in  the  circuit  court,  took  no  part  in  the  decision  of  this 
cause. 


William  B.  Ogden  et  at 

V. 

Abner  Kirby. 

1.  Contract — court  must  construe.  If  a  contract  is  ambiguous  it  is 
the  duty  of  the  court  to  determine  what  it  means,  from  the  evidence, 
and  instruct  the  jury  as  to  its  meaning. 

2.  Subscription — construed  in  reference  to  condition.  Where  a  contract 
of  subscription  to  aid  in  the  construction  of  a  railroad  was  made  paya- 
ble when  the  road  should  be  completed  and  in  operation  from  a  certain 
place  to  "Menominee,  Mich.,"  by  a  certain  time,  and  it  appeared  that 
there  was  a  large  township  by  that  name,  containing  about  forty  ordinary 
townships,  and  also  a  village  of  the  same  name,  containing  a  population 
of  3000,  a  post  office,  etc.,  which  had  a  well  known  existence,  though  not 
incorporated :  Held,  that  the  village  of  that  name  was  what  was  meant  in 
the  condition. 
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3.  Same  —  condition  to  complete  and  operate  a  railroad.  If  a  sub- 
scription is  subject  to  a  condition  that  a  railroad  shall  be  completed  and 
in  operation  between  two  certain  points  by  a  day  named,  it  will  be  suffi- 
cient to  show  performance  of  those  conditions,  and  it  is  not  necessary 
that  the  road  should  on  that  day  furnish  such  facilities  for  receiving  and 
discharging  freight  and  passengers  as  could  be  expected  of  an  established 
railroad,  to  make  the  party  liable  on  his  subscription. 

4.  Same — building  of  depot,  etc.  A  condition  in  a  subscription  to  com- 
plete and  have  in  operation  a  railroad  to  a  certain  point  by  a  certain  day, 
is  not  necessarily  not  performed,  as  a  matter  of  law,  from  the  fact  that 
a  depot  was  not  built,  and  a  station  agent  appointed  for  such  place  by  the 
day  named,  and  proof  of  such  facts  will  not  necessarily  defeat  a  recov- 
ery on  the  contract  of  subscription. 

5.  Law  and  pact.  When  a  railroad  is  to  be  regarded  as  completed 
and  in  operation  to  a  given  point,  is  not  a  question  of  law,  but  purely  one 
of  fact,  to  be  determined  by  the  jury  from  the  evidence. 

6.  Instructions — singling  out  part  of  facts  bearing  on  issue.  Upon  a 
question  of  fact,  it  is  erroneous,  in  instructing  the  jury,  to  single  out  cer- 
tain facts  proven,  and  tell  them  that  the  existence  of  such  facts  proves  or 
disproves  the  main  fact  in  issue.  The  jury  should  be  left  free  to  draw 
their  conclusion  from  all  the  testimony  bearing  upon  the  question. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hou.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  appel- 
lants. 

Messrs.  J.  E.  Doolittle  &  Son,  for  the  appellee. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellants  in 
the  Superior  Court  of  Cook  county,  against  appellee,  to  re- 
cover a  subscription  of  $2000,  subscribed  by  him  to  aid  in 
the  construction  of  a  railroad  from  Ft.  Howard,  Wis.,  to 
Menominee,  Mich. 

By  the  terms  of  the  subscription,  it  was  only  payable  pro 
vided  the  railroad  should   be  completed  and  in  operation  to 
Menominee,  Mich.,  by  July  1,  1872. 
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A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee,  to  reverse  which  appellants 
rely  upon  the  following  errors  assigned  upon  the  record  : 

1.  In  the  construction  it  gave  to  the  written  contract  sued 
on,  particularly  in  regard  to  what  constitutes  a  completion 
and  operation  of  said  railroad. 

2.  In  refusing  the  first  instruction  asked  for  by  plaintiffs 
and  in  modifying  it. 

3.  In  giving  the  first  instruction  asked  for  by  defendant, 
because  the  same  is  uncertain  and  misleading  in  its  terms, 
and  decides  a  question  which  should  have  been  left  to  the 
jury. 

4.  In  giving  the  last  clause  of  the  fifth  instruction  asked 
for  by  the  defendant,  and  in  giving  the  whole  or  any  part  of 
the  sixth  and  seventh. 

5.  In  refusing  each  or  either  of  the  eight  instructions 
asked  for  by  plaintiffs  and  refused. 

6.  In  refusing  a  new  trial  and  rendering  judgment  for 
defendant. 

The  question  presented  by  the  first  error  assigned  will 
more  properly  arise  upon  consideration  of  the  instructions. 
Appellants'  first  instruction,  the  modification  of  which  is 
assigned  as  error,  was  as  follows  : 

"The  jury  are  instructed  that  the  true  construction  of  the 
written  subscription  is,  the  defendant  agrees  to  pay  to  the 
plaintiffs,  for  the  benefit  of  the  builders  of  the  railroad  in 
question,  the  sum  of  $2,000,  to  be  given  over  to  said  builders 
when  said  road  should  be  completed  and  in  operation  from 
Fort  Howard  to  Menominee,  in  Michigan,  provided  it  should 
be  so  completed  and  in  operation  by  the  1st  of  July,  1872." 

The  court  refused  to  give  the  instruction  as  asked,  butadded 
thereto  the  words  "the  village  of"  before  "Menominee,"  and 
thus  gave  it.  # 

The  contract  upon  which  the  action  was  brought  specified 
Menominee,   Michigan/ as   the  point  to  which  the   railroad 
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should  be  constructed.  It  appears,  from  the  evidence,  that 
there  was  a  large  township  named  Menominee,  which  con- 
tained in  the  neighborhood  of  forty  townships,  six  miles  square, 
and  also  a  village  of  the  same  name,  containing  some  3,000 
inhabitants. 

If  the  contract  was  ambiguous,  which  it  clearly  was,  then 
it  was  the  duty  of  the  court  to  determine  what  was  meant  by 
the  use  of  the  words  "Menominee,  Mich." 

While  the  village  was  not  incorporated  under  the  laws  of 
Michigan,  yet  it  was  platted,  contained  a  post  office,  business 
houses,  and  had  a  well  known  existence  as  a  village,  in  fact 
as  much  so  as  if  it  had  been  incorporated. 

We  are  satisfied,  from  the  evidence,  the  court  placed  the 
proper  construction  upon  the  contract,  and  we  see  no  error 
in  the  modification  of  the  instruction. 

The  first  instruction  given  for  appellee,  the  giving  of 
which  is  questioned  by  the  third  assignment  of  error,  is  as 
follows  : 

"The  jury  are  instructed  that  if  they  find,  from  the  evi- 
dence, that  the  township  of  Menominee,  Michigan,  embraces 
a  large  unsettled  country,  containing  many  townships,  and 
also  a  village  of  Menominee,  they  will  find  that  it  was  the 
village  of  Menominee,  and  not  the  large  township,  which  was 
intended  by  the  contract. " 

From  what  was  said  in  regard  to  the  modification  of  ap- 
pellants' first  instruction,  it  follows  that  the  exception  to  this 
is  not  well  taken. 

The  vital  point  in  the  case,  as  we  understand  the  record, 
is  presented  by  the  fourth  assignment  of  errors. 

The  contract  upon  which  the  action  was  instituted  required, 
as  a  condition  precedent  to  a  recovery,  two  things  to  be  done 
by  the  first  day  of  July,  1872.  First,  that  the  road  should 
be  completed  to  Menominee;  second,  that  it  should  be  in 
operation. 
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When  a  railroad  is  to  be  regarded  as  completed  and  in 
operation,  is  not  a  question  of  law  for  a  court  to  decide,  but 
is  a  question  purely  of  fact,  for  the  determination  of  a  jury 
from  the  evidence  introduced  bearing  upon  that  question. 

This  question  was  fairly  and  properly  submitted  to  the 
jury  by  the  fourth  instruction  given  for  appellee,  which,  in 
substance,  declared  that  it  was  not  enough  for  the  plaintiffs 
to  show  that  the  railroad  was  completed  to  Menominee,  Mich., 
by  July  1,  1872  ;  but  they  must  show,  by  a  preponderance  of 
proof,  that  the  railroad  was  operated  to  that  place  by  that  time. 

The  appellee  was  not,  however,  satisfied  to  leave  the  jury 
free  and  untrammelled  to  determine  whether  the  road  was 
in  fact  operated  by  the  first  of  July,  but  he  advanced  one  step 
further,  and,  by  the  fifth  instruction,  the  jury  were  told  that 
the  plaintiffs  were  bound  to  show  that  the  operation  of  the 
road  at  the  time  and  place  should  afford  reasonable  facilities 
to  receive  and  discharge  freight  and  to  receive  and  discharge 
passengers. 

This  was  followed  by  the  sixth  instruction,  which  is  still 
more  objectionable  than  the  fifth,  in  the  following  language: 

"The  jury  are  instructed  that  the  question  of  what  were 
reasonable  facilities  for  receiving  and  discharging  both  freight 
and  passengers  at  Menominee,  Mich.,  at  the  date  of  July  1, 
1872,  is  for  the  jury  to  decide  from  the  evidence.  They  are 
entitled  to  take  into  consideration  all  the  evidence  in  regard  to 
the  population  of  Menominee,  and  the  business  requirements 
of  the  place,  so  far  as  they  relate  to  the  use  of  the  railroad 
named  in  the  contract.  It  is  for  the  jury  to  decide,  from  the 
evidence,  whether  the  railroad  in  question  afforded  reasona- 
ble railroad  facilities  to  the  public  on  or  before  July  1,  1872, 
at  Menominee,  Mich.,  both  in  regard  to  freight  business  and 
passenger  business.  And  unless  the  jury  find,  from  the  evi- 
dence, that  reasonable  facilities  were  offered  at  that  place  and 
at  that  time,  both  as  to  passenger  business  and  freight 
business,  they  must  find  a  verdict  for  the  defendant." 
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Now,  while  it  was  the  duty  of  the  jury  to  determine 
whether  the  railroad  was  completed  and  in  operation  to  Me- 
nominee, Mich.,  by  the  first  day  of  July,  1872,  yet  the  ques- 
tion in  regard  to  the  facilities  afforded  for  receiving  and 
discharging  freight  and  passengers  was  foreign  to  the  inquiry. 

It  is  a  fact  which  falls  under  the  observation  of  every  one, 
that  a  new  road  but  recently  completed  can  not  afford  the 
facilities  for  receiving  and  discharging  freight  and  passengers 
that  can  be  afforded  by  a  road  that  has  an  established  business, 
and  has  had  the  time  and  means  to  construct  depots,  freight 
houses  and  the  various  buildings  necessary  to  facilitate  and 
accommodate  the  travel  and  commerce  of  the  country;  and 
vet,  by  the  instructions,  the  jury  were  told  that  unless  rea- 
sonable facilities  were  shown,  the  road  could  not  be  considered 
in  operation. 

Reasonable  facilities,  we  presume,  would  mean  such  as  were 
ordinarily  afforded  by  the  established  railroads  of  the  country. 
This  road  was  required  to  be  completed  on  the  first  day  of 
July,  1872.  These  instructions  required  its  facilities  on  the 
day  of  its  completion  to  equal  those  of  established  roads,  and 
the  jury,  under  the  instructions,  did  not  even  have  the  right 
to  take  into  consideration  the  age  of  the  road  and  the  condi- 
tion of  the  country  through  which  it  was  constructed. 

If  appellee  could  defeat  the  operation  of  the  road  by  attack- 
ing the  facilities  offered  the  public  by  the  road,  upon  the 
same  principle,  he  might  show  the  road  was  not  completed 
by  establishing  the  fact  that  the  material  of  which  it  was 
constructed  was  of  an  inferior  quality,  or  not  of  as  good 
quality  as  was  usually  used  by  other  roads. 

We  are  of  opinion  the  two  instructions  were  improper,  and 
could  not  do  otherwise  than  prejudice  the  rights  of  appellants. 

Under  the  fourth  assignment  of  error,  exception  is  taken 
to  appellee's  seventh  instruction,  which  was  as  follows: 

"The  jury  are  instructed  that  if  they  find,  from  the  evi- 
dence, that  Menominee,  Michigan,  is  situated  north   of  the 
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Menominee  river,  in  Michigan,  and  that  on  the  south  side  of 
the  river,  on  the  Wisconsin  side,  is  a  town  named  Marinette; 
and  if  they  further  find,  from  the  evidence,  that  the  railroad 
in  question  was  in  operation  to  Marinette,  on  July  1,  1872; 
that  there  was  an  agent  of  the  railroad  there  in  charge  of  the 
business  of  the  company  at  that  point,  and  that  at  that  date 
there  was  no  agent  of  the  railroad  at  Menominee;  and  if 
they  further  find,  from  the  evidence,  that  the  only  operation 
of  the  railroad  on  the  north  side  of  the  river,  before  and  on 
July  1,  1872,  was  the  sending  of  freight  cars  to  various  lum- 
ber mills  on  the  north  bank  of  the  river,  under  the  direction 
of  the  railroad  agent  at  Marinette,  the  jury  are  instructed 
that  such  an  operation  of  the  railroad  is  not  the  operation 
intended  by  the  contract;  and  if  the  jury  find,  from  the  evi- 
dence, that  the  railroad  was  operated  only  in  that  manner 
and  to  that  extent,  they  must  find  a  verdict  for  the  defend- 
ant." 

The  proof  tends  to  show  that  the  entire  line  of  road  was 
completed  from  Fort  Howard  to  Marinette,  a  point  on  the 
Menominee  river,  which  was  only  about  a  mile  distant  from 
the  thickly  settled  portion  of  the  village  of  Menominee,  by 
the  28th  day  of  December,  1871. 

At  this  point,  a  bridge  had  to  be  constructed  across  the 
river,  and  the  track  laid  to  the  village.  The  evidence  tends 
to  show  that,  as  early  as  the  17th  of  June,  the  bridge  had 
been  constructed,  the  track  laid  to  a  point  near  Kirby  and 
Carpent's  dock,  in  the  village,  and  on  that  day  freight  trains 
ran  over  it  and  delivered  freight  to  appellee,  at  his  mill. 

It  also  appears  that  freight  trains  ran  over  the  track  on 
each  day  thereafter,  and  while  it  is  true,  before  the  1st  day 
of  July,  no  depot  building  was  erected  or  agent  stationed  on 
that  side  of  the  river,  yet  it  does  not  appear  that  either  freight 
or  passengers  were  offered  and  not  carried  by  the  railroad 
company. 

36— 79th  III. 
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Under  this  state  of  facts,  was  it  proper  for  the  seventh 
instruction  to  be  given? 

It  was  the  province  of  the  jury,  and  not  the  court,  to  deter- 
mine what  constituted  the  operation  of  the  road.  It  was  a 
question  of  fact,  and  not  of  law;  and  yet,  notwithstanding 
this,  one  fact  is  singled  out  by  the  instruction,  and  the  jury 
are  directed  that  the  existence  of  that  fact,  as  a  matter  of 
law,  does  not  constitute  the  operation  of  the  road. 

If  freight  cars  were  run  over  the  road  prior  to  July  1, 1872, 
to  the  village  of  Menominee,  and  delivered  freight,  as  was 
established  by  evidence,  this  was  a  fact,  proper  for  the  con- 
sideration of  the  jury,  tending  to  prove  the  road  was  in 
operation  at  that  time,  and  the  appellants  were  entitled  to  the 
full  benefit  of  this  fact  before  the  jury,  in  their  deliberations. 
The  instruction,  however,  took  the  consideration  of  this  fact 
from  the  jury. 

The  fifth  assignment  of  error  involves  the  consideration 
of  eight  instructions  of  appellants,  which  were  refused  by  the 
court. 

It  will  not,  however,  be  necessary  to  enter  upon  .a  critical 
examination  of  these  refused  instructions.  Some  of  them 
were,  in  substance,  given  in  other  instructions  of  appellants. 
So  far  as  that  occurred,  it  was  unnecessary  to  repeat  them. 
The  questions  arising  upon  others  have  been  discussed,  in  dis- 
posing of  the  other  errors  assigned,  and  it  is  not  necessary  to 
consume  time  in  a  repetition. 

For  the  errors  indicated,  the  judgment  will  be  reversed, 

and  the  cause  remanded  for  another  trial,  consistent  with  this 

opinion. 

Judgment  reversed. 
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William  Hayes  et  at. 

v. 
William  Pakmalee. 

1.  Excessive  damages — for  attaching  property  not  belonging  to  the 
debtor.  Where  property,  the  value  of  which  did  not  exceed  one  hundred 
and  thirty  dollars,  was  levied  on  in  good  faith,  by  an  attaching  creditor, 
under  the  belief  that  the  same  belonged  to  the  attachment  debtor,  and  no 
unnecessary  violence  was  done  in  taking  the  goods,  and  there  were  no 
circumstances  indicating  any  purpose  to  wilfully  violate  the  rights  of 
the  party  whose  goods  they  in  fact  proved  to  be,  a  verdict  for  one  thousand 
dollars,  in  an  action  of  trespass  against  such  attaching  creditor  for  so 
takiug  such  goods,  is  so  excessive  and  oppressive  in  amount  that  a  judg- 
ment rendered  thereon  should  be  reversed  for  that  reason  alone. 

2.  Witness — competency  of  wife  as  a  witness  for  her  husband.  In  an  ac- 
tion of  trespass  by  the  husband,  against  a  stranger,  for  taking  and  carrying 
away  the  goods  of  the  husband,  his  wife  is  not  a  competent  witness  in  his 
behalf. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  plaintiffs  in 
error. 

Mr.  David  Fal.es,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  verdict  in  this  case  is  so  excessive  and  oppressive  in 
amount,  the  judgment  must  be  reversed  for  that  cause,  if  no 
other  reason  existed.  The  action  is  trespass  de  bonis  asportatis, 
and  the  utmost  value  of  the  property  taken  and  carried  away, 
basing  the  calculation  on  the  highest  values  placed  on  it  by 
plaintiff,  does  not  exceed  $130,  and  yet  the  verdict  is  for 
$1000,  upon  which  the  court  entered  judgment. 

The  verdict  for  that  amount  is  wholly  unsupported  by  any 
evidence   in   the   record.     The   property  was  taken  under  a 
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writ  of  attachment  against  the  goods  and  chattels  of  William 
B.  Hayes,  and  there  is  evidence  tending  strongly  to  show  he 
was  the  owner.  The  levy  was  made  in  good  faith,  under  the 
belief  the  property  belonged  to  the  attachment  debtor.  No 
unnecessary  violence  was  used  in  taking  the  goods,  nor  was  it 
done  under  such  circumstances  as  indicated  any  purpose  to 
wilfully  violate  the  rights  of  plaintiff,  or  subject  him  to  any 
indignity. 

It  was  error  in  the  court  to  permit  plaintiff's  wife  to  be- 
come a  witness  on  his  behalf.  She  *vas  not  a  competent  wit- 
ness, under  the  exceptions  to  the  5th  section  of  the  act  of 
1867,  nor  under  the  act  of  1874,  adding  to  the  exceptions  of 
the  former  act.  The  latter  act  provides  that,  "in  all  matters 
of  business  transactions,  where  the  transaction  was  had  and 
conducted  by  such  married  woman  as  the  agent  of  the  hus- 
band, in  all  such  cases  the  husband  and  wife  may  testify  for 
or  against  each  other." 

In  this  case  the  wife  was  in  no  sense  the  agent  of  her  hus- 
band in  the  transaction  out  of  which  the  action  arose.  She 
had  no  interest  in  the  property  taken,  and  had  no  care  of  it 
other  than  that  a  wife  may  have  of  any  property  that  belongs 
to  her  husband,  when  the  alleged  trespasses  were  committed. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Wolfe  et  al. 

v. 

Allen  McCluke. 

1.  Indemnifying  bond  to  an  officer.  Whilst  the  statute  does  not  ex- 
pressly authorize  a  sheriff,  who  is  about  to  execute  a  writ  of  replevin,  to 
take  from  the  plaintiff  in  replevin  an  indemnifying  bond,  still  such  a 
bond,  if  given,  is  a  good  obligation  at  common  law. 

2.  Common  law  obligation.  Any  obligation,  entered  into  voluntarily 
and  for  a  good  consideration,  is  valid  at  common  law,  when  it  does  not 
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contravene  the  policy  of  the  law,  and  is  not  repugnant  to  some  statutory 
provision. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

Mr.  William  Barge,  and  Mr.  Sherwood  Dixon,  for  the 

appellants. 

Messrs.  Armour  &  Shaw,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  debt,  in  the  Carroll  circuit  court,  on  an  indemni- 
fying bond  executed  to  McClure,  the  sheriff  of  that  county, 
in  the  penalty  of  one  thousand  dollars,  with  a  condition 
reciting  that,  whereas,  on  the  18th  of  April,  1871,  a  writ  of 
replevin  issued  out  of  the  clerk's  office,  in  favor  of  John 
Wolfe,  and  against  Andrew  Phillips,  directed  to  the  sheriff  of 
Carroll  county,  and  reciting  that  the  sheriff,  at  the  instance 
of  Wolfe,  was  about  to  execute  the  writ,  by  taking,  as  Phillips' 
property,  certain  articles  (naming  them)  liable  to  execution 
and  attachment,  of  the  value  of  five  hundred  dollars.  It  was 
provided,  if  Wolfe  should  thereafter  and  at  all  times  defend, 
save,  keep  harmless  and  indemnify  the  said  McClure,  sheriff, 
as  aforesaid,  etc.,  etc.,  then  the  obligation  to  be  void. 

The  bond  purports  to  have  been  signed  by  John  Wolfe, 
Eli  D.  Thomas  and  John  H.  Bowman,  and  was  accepted  by 
the  sheriff. 

To  the  action,  the  defendants  Thomas  and  Bowman  each 
pleaded  non  est  factum,  verifying  the  same  by  their  respective 
oaths.  The  issue  was  tried  by  the  court  without  a  jury,  and 
finding  and  judgment  for  the  plaintiff.  To  reverse  this  judg- 
ment the  defendants  appeal. 

The  bond  in  question  shows  an  important  interlineation, 
by  which  the  liability  of  the  sureties  was  largely  increased, 
and  the  principal  question  presented  was,  Avhen  was  this  inter- 
lineation made?     Appellants  testified   it  was  made  after  the 
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bond  was  signed,  whilst  Bradley,  the  deputy  sheriff,  who  per- 
formed the  business  and  had  the  papers,  testified  the  inter- 
lineation was  made  before  the  bond  was  signed.  There  is  a 
direct  conflict  between  the  parties  on  the  point,  but  as  the 
transaction  was  three  years  old  when  the  parties  testified,  and 
as  Thomas  and  Bowman  spoke  from  recollection  only,  that 
they  did  not  remember  seeing  the  interlineation  when  they 
read  and  signed  the  bond,  and  as  Bradley  knew  the  effect 
and  consequences  of  an  alteration  of  a  writing  after  its  exe- 
cution, and  swears  positively  to  the  fact  that  the  writ  and 
bond  were  both  interlined  in  the  office  of  Mr.  Armour,  when 
the  omission  was  discovered,  and  before  they  went  to  the  depot, 
where  the  parties  signed  it,  we  can  not  say  the  court  found 
against  the  weight  of  the  evidence.  The  judge  trying  the 
cause  had  an  opportunity  much  better  than  we  have  to 
determine  upon  the  effect  of  the  evidence,  and  of  its  value, 
and  we  do  not  feel  authorized  to  disturb  his  finding. 

Appellants  make  the  further  point  that  no  breach  of  the 
bond  is  shown. 

It  appears  Wolfe  failed  in  the  replevin  suit  against  Phillips, 
and  did  not  deliver  up  the  property  he  had  replevied,  and  for 
which  the  sheriff  had  become  liable  to  pay,  and  did  pay  to 
Phillips  the  sum  of  four  hundred  and  forty-three  dollars  and 
fifty  cents,  the  value  of  the  property  Wolfe  had  replevied. 
An  action  was  brought  by  Phillips,  against  the  sheriff  and  his 
sureties  on  his  bond,  and  recovered  a  judgment  for  that 
amount,  which  McClure  paid,  and  seeks  a  recovery  in  this 
action  on  the  bond  in  question. 

It  is  quite  apparent  the  sheriff,  in  executing  the  writ  in  the 
replevin  suit,  instead  of  taking  from  Wolfe  a  regular  replevin 
bond,  took  the  one  in  question,  and,  as  is  said  by  his  coun- 
sel, not  with  any  wrong  intent,  but  by  mistake. 

It  is  admitted  the  bond  is  not  a  statutory  bond  in  an  action 
of  replevin.  On  this,  appellants  make  their  third  point,  which 
is,  that  appellee,  as  sheriff,  had  no  right  to  demand  or  receive 
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this  bond,  and   no  right  to  recover  on  it,  even  admitting  it 
was  duly  executed  by  appellants. 

To  this,  it  is  answered,  the  statutes  of  this  State  nowhere 
forbid  taking  such  a  bond,  and  if  not  expressly  authorized 
by  statute,  it  is,  nevertheless,  a  good  obligation  at  common 
law. 

The  authorities  cited  by  appellee  sustain  this  position. 
Fournier  v.  Faggot,  3  Scam.  347,  Pritchett  v.  The  People,  1  Gilm. 
525,  where  the  general  rule  was  said  to  be  that  any  obliga- 
tion, entered  into  voluntarily  and  for  a  good  consideration, 
was  valid  at  common  law,  when  it  does  not  contravene  the 
policy  of  the  law,  and  is  not  repugnant  to  some  statutory 
provision. 

Other  courts  hold  the  same  doctrine,  and  we  have  no  occa- 
sion to  disavow  it. 

Not  seeing  any  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Henry  Rttlison  et  al. 

v. 

Frances  S.  Post. 

1.  Public  schools— power  of  directors  as  to  prescribing  branches  of 
study.  Under  the  School  Law  of  1865,  the  school  directors  have 
power  to  compel  the  teaching-  of  other  and  higher  branches  than  enu- 
merated in  the  law,  to  those  who  are  willing  to  receive  instruction 
therein;  but  it  is  purely  optional  with  parents  and  guardians  whether 
the  children  under  their  charge  shall  study  such  branches. 

2.  It  is  the  duty  of  the  directors  to  provide  the  necessary  schools  to 
accommodate  all  children  of  the  district,  of  proper  age,  to  employ 
teachers,  and  to  perform  all  other  duties  necessary  to  cany  out  the  object 
of  affording  to  all  the  children  an  opportunity  to  acquire,  free  of  charge, 
a  knowledge  of  the  branches  of  study  enumerated  in  the  law;  and  the 
children  can  not  be  deprived  of  the  benefit  of  such  instruction  because 
their  parents  do  not  choose  to  permit  them  to  study  higher  branches 
not  enumerated  in  the  law,  although  not  prohibited  by  it. 
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3.  School  directors — rules  and  regulations  adopted  must  be  reasona- 
ble, and  calculated  to  promote  the  object  of  the  law.  In  performance  of  their 
duties,  school  directors  may  prescribe  proper  rules  and  regulations  for 
the  government  of  the  schools;  they  may  classify  scholars,  regulate  their 
studies  and  deportment,  the  hours  to  be  taught,  besides  the  performance 
of  other  duties  necessary  to  the  success  and  well-being  of  the  schools. 
But  all  such  rules  and  regulations  must  be  reasonable  and  calculated  to 
promote  the  object  of  the  law — the  conferring  upon  all,  free  of  charge, 
such  an  education  as  they  are  by  the  law  entitled  to  receive. 

4.  The  law  having  conferred  upon  each  child  the  right  to  be  taught 
the  branches  enumerated  therein,  any  rule  or  regulation  which,  by  its 
enforcement,  would  tend  to  hinder  or  deprive  the  child  of  this  right  can 
not  be  sustained. 

5.  Same — suspending  and  expelling  scholars.  The  school  directors  have 
no  power  to  expel  a  scholar  for  any  reason  except  disobedient,  refractory 
or  incorrigibly  bad  conduct,  and  only  for  these  after  all  other  means  have 
failed. 

6.  A  girl,  sixteen  years  of  age,  who  was  entitled  to  the  benefit  of  a 
public  school,  and  who  was  a  pupil  therein,  belonged  to  a  class  which, 
by  the  course  of  study  prescribed  by  the  directors,  was  required  to  study 
book-keeping.  Under  and  by  the  direction  of  her  parents,  she  declined 
to  do  so,  and  for  that  reason  only  she  was,  by  the  teacher,  under  the 
orders  of  the  directors,  forcibly  expelled  from  school,  and  ejected  from 
the  school  building:  Held,  that  the  directors  and  the  teacher  were  all 
liable  in  an  action  of  trespass,  the  directors  having  no  power  to  pre- 
scribe such  a  rule,  and  consequently  no-right  to  authorize  the  teacher  to 
enforce  it;  held,  also,  that  in  such  a  case,  $130  was  not  excessive  dam- 
ages. 

Appeal  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  William  Lathrop,  for  the  appellants. 

Mr.  D.  P.  Jones,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  on  the  25th  day  of  April,  1871,  appellee 
was  a  pupil  in  the  common  school  in  district  No.  1,  in  town- 
ship 28  north,  of  range  10  east,  in  Winnebago  county;  that 
she  resided  with  her  parents  in  the  district,  and  was  entitled 
to  the  benefits  and  privileges   of  the  school;  but  on  that  day 
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she  was  expelled  from  the  school  and  its  privileges.  The  ex- 
pulsion was  by  the  use  of  force  employed  by  the  principal 
teacher,  under  the  direction  of  the  directors  of  the  school 
district. 

By  the  course  of  study  prescribed  by  the  directors,  appellee 
was  in  the  class  that  was  required  to  study  book-keeping,  as 
a  part  of  the  prescribed  course  of  education  in  the  school. 
She  had  been,  by  the  principal  of  the  school,  directed  to  pro- 
cure books  for  the  purpose,  but  declined,  as  she  says  and  the 
jury  have  found,  because  her  parents  objected  to  her  pursu- 
ing that  study.  She  and  her  parents  were  notified,  that  unless 
she  complied  with  the  requirement  she  would  be  expelled 
from  the  privileges  of  the  school.  On  the  morning  of  the 
day  the  expulsion  occurred,  having  failed  to  obtain  the  books, 
and  having  as  usual  gone  to  the  school  house,  without  them, 
she  was  notified  that  her  rights  there  as  a  pupil  had  ceased, 
and  she  was  requested  to  leave,  but  declining,  the  principal 
took  hold  of  her  and  led  or  pushed  her  out  of  the  building. 
Having  returned  to  the  room,  and  the  seat  she  was  accus- 
tomed to  occupy,  she  was  taken  therefrom  and  ejected  in  the 
same  manner  from  the  building.  The  principal,  on  both 
occasions,  pulled  or  pushed  her  from  the  room,  through  the 
door,  down  the  first  flight  of  stairs  and  out  of  the  door  to  a 
landing,  outside  of  the  building.  No  bodily  injury  is  claimed 
to  have  been  inflicted.  She  was  sixteen  years  of  age,  and  her 
parents  claim,  and  she  testified,  that  her  health  was  not  good 
at  the  time  of  this  occurrence,  and  that  she  was  receiving 
lessons  in  music,  on  the  piano,  outside  of  the  school,  with  a 
view  of  becoming  a  teacher  of  music.  She  was  expelled  from 
the  school  house  in  the  presence  of  other  pupils  and  scholars. 
She  did  not  again  return  to  the  school,  nor  does  it  appear  that 
she  would  have  been  permitted  to  do  so  had' she  desired. 

She  instituted  an  action  of  trespass  against  the  directors 
and  the  principal  of  the  school,  and,  on  a  trial  in  the  court 
below,  the  jury  found  a  verdict  in  her  favor,  and  assessed  the 
damages  at  $130.     A  motion  for  a  new  trial  was  entered  by 
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defendants,  but  it  was  overruled  by  the  court,  and  a  judg- 
ment was  rendered  on  the  verdict,  and  they  appeal. 

The  18th  section  of  the  School  Law  of  1865  (Sess.  Laws, 
p.  119),  under  which  these  directors  derived  their  powers  and 
were  then  acting,  provides  that  the  school  directors  "may 
direct  what  branches  of  study  shall  be  taught,  and  what  text 
books  shall  be  used  in  their  respective  schools,  and  may  sus- 
pend or  expel  pupils  for  disobedient,  refractory  or  incorrigi- 
bly bad  conduct."  The  next  section  provides  that  no  teacher 
shall  be  authorized  to  teach  a  school  under  that  act  who  is 
not  qualified  to  teach  orthography,  reading  in  English,  pen- 
manship, arithmetic,  English  grammar,  modern  geography 
and  the  history  of  the  United  States  ;  and  the  same  section 
requires  that  such  teacher  shall  be  examined  by  the  county 
superintendent  of  schools,  and  if  found  to  be  qualified  shall 
be  given  a  certificate  of  that  fact.  The  same  section  contains 
this  proviso  :  "That  nothing  herein  contained  shall  prevent 
the  teaching  in  the  common  schools  of  other  and  higher 
branches  than  those  enumerated  in  this  section." 

From  these  enactments  it  is  manifest  that  it  was  the  de- 
sign of  the  law  makers  that  all  of  the  children  of  the  State 
should  be  afforded  an  opportunity  to  acquire,  free  of  charge, 
a  knowledge  of  the  enumerated  branches  required  to  be 
taught.  All  concede  the  importance  as  well  as  the  necessity 
for  every  person  acquiring  at  least  that  amount  of  education, 
when  they  have  the  capacity  to  receive  it.  It  is  to  that  extent 
demanded  for  the  well  being  of  society,  and  the  General 
Assembly  have  provided  ample  means  for  the  purpose.  The 
directors,  under  the  statute,  are  required,  in  their  several  dis- 
tricts, to  provide  the  necessary  schools  to  accommodate  all 
children  of  the  district,  of  proper  age,  and  to  employ  suita- 
ble teachers,  levy  taxes  to  support  the  schools,  and  perform 
other  necessary  duties  in  carrying  out  this  great  purpose  of 
the  State  in  giving  that  amount  of  education  to  its  children* 

In  the  performance  of  their  duty  in  carrying  the  law  into 
effect,  the  directors  may  prescribe  proper  rules  and  regula- 
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tions  for  the  government  of  the  schools  of  their  district,  and 
enforce  them.  They  may,  no  doubt,  classify  the  scholars, 
reo-ulate  their  studies  and  their  deportment,  the  hours  to  be 
taiu'ht,  besides  the  performance  of  other  duties  necessary  to 
promote  the  success  and  secure  the  well-being  of  such  schools. 
But  all  such  rules  and  regulations  must  be  reasonable,  and 
calculated  to  promote  the  objects  of  the  law — the  conferring  of 
such  an  education  upon  all,  free  of  charge.  The  law  having 
conferred  upon  each  child  of  proper  age  the  right  to  be 
taught  the  enumerated  branches,  any  rule  or  regulation  which, 
bv  its  enforcement,  would  tend  to  hinder  or  deprive  the  child 
of  this  right  can  not  be  sustained.  All  rules  must  be  adapted 
to  the  promotion  and  accomplishment  of  this  great  and  para- 
mount object  of  the  law. 

The  law,  for  the  purpose  of  preserving  the  school  and  pro- 
moting its  usefulness,  has  empowered  the  directors  to  suspend 
or  expel  scholars,  but  only  for  disobedient,  refractory  or  in- 
corrigibly bad  conduct.  It  is  by  the  commission  of  one  of 
these  acts,  alone,  that  the  pupil  can  forfeit  his  right  to  the 
privileges  of  the  school ;  and  this  forfeiture  can  only  be  en- 
forced, and  the  right  lost,  after  all  other  reasonable  means 
have  failed.  Nor  is  the  suspension  or  expulsion  designed 
merely  as  a  punishment  of  the  child,  but  principally  as  a 
means  of  preserving  order  and  the  proper  government  of  the 
school. 

As  to  the  means  the  directors  may  employ  for  the  purpose 
of  imparting  knowledge  in  the  enumerated  branches,  and  the 
extent  of  their  power  to  compel  the  pupils  to  study  all  of 
them,  or  whether  that  is  optional  with  the  parent  or  guardian, 
we  do  not  pretend  to  decide  in  this  case.  That  question  is 
not  presented  by  this  record,  nor  has  it  been  discussed  by 
counsel.  We  therefore  pass  it  over  until  it  is  properly  pre- 
sented. The  question  here  presented  is,  whether  the  power 
nas  been  granted  the  directors  to  compel  scholars  to  study 
other  and  higher  branches  than  those  enumerated  in  the  law. 

it  iS  obvious  to  the  minds  of  all,  that  the  General  Assem- 
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bly  did  not  intend  to  clothe  the  school  directors  with  power 
to  erect  and  maintain  seminaries,  academies,  colleges  or  uni- 
versities, and  compel  the  teaching  of  the  regular  course  of 
studies  usually  adopted  by  those  bodies.  The  attempt  to 
exercise  such  a  power  would  be  futile.  It  would  bankrupt 
the  people,  fail  to  impart  the  education  designed  to  be  con- 
ferred by  such  institutions,  and  would  not,  it  is  believed, 
materially  elevate  the  standard  of  education  among  the  great 
body  of  the  people,  as  only  a  small  number  have  united  the 
capacity  and  inclination  to  acquire  such  a  liberal  education. 
We  presume  no  one  would  contend  that  the  permission  to 
teach  other  and  higher  branches,  could  be  tortured  into  the 
meaning  that  it  embraces  the  courses  pursued  in  such  insti- 
tutions. We  regard  this  as  true,  beyond  all  dispute.  There 
is,  then,  a  limit  to  the  power  to  have  other  and  higher 
branches  taught  in  our  common  schools. 

Nor  can  we  hold  that  this  license  to  have  other  and  higher 
branches  taught  empowers  the  directors  to  establish  and  main- 
tain high  schools,  as  they  are  denominated.  If  the  proviso 
in  the  19th  section,  referred  to,  conferred  such  power,  why 
create  such  schools  by  special  enactments,  which  are  found 
in  large  numbers  in  our  statutes?  If  such  powers  were  in- 
tended to  be  conferred  by  the  general  School  Law,  the  Gen- 
eral Assembly  would  not  have  so  repeatedly  conferred,  by 
special  enactment,  powers  already  possessed  by  school 
directors.  This  is  an  interpretation  given  by  the  General 
Assembly  that  is  entitled  to  much  weight  in  ascertaining  the 
legislative  intention  in  framing  our  common  school  system. 

If,  then,  the  directors  have  no  power  to  prescribe  the  aca- 
demic or  collegiate  course,  nor  the  high  school  system,  they 
would  have  no  power  to  compel  pupils  to  pursue  such  a  course 
under  penalty  of  expulsion.  To  be  able  to  enforce  a  compli- 
ance with  the  regulations  they  may  prescribe,  they  must  have 
legal  authority  for  their  adoption.  If  there  be  no  legal 
power  to  adopt  them,  there  can  be  no  lawful  authority  to 
enforce  a  compliance.     The  latter  is  embodied  in  and  flows 


1875.]  Rulison  et  al.  v.  Post.  573 

Opinion  of  the  Court. 

from  the  former.  Then,  what  is  the  extent  of  the  power  of 
the  directors  as  to  the  other  and  higher  branches  permitted 
to  be  taught? 

They  may  undeniably  require  the  teacher  to  impart  instruc- 
tion in  other  and  higher  branches  than  those  enumerated, 
but  that  is  discretionary,  and  being  discretionary,  they  can 
not  be  compelled  to  make  the  requirement;  it  is  only  per- 
missive to  the  directors,  and  is  optional  with  parents,  guard- 
ians or  pupils,  whether  the  scholar  shall  study  such  branches, 
and  being  optional,  pupils  can  not  be  compelled  to  pursue 
such  studies  without  the  assent  of  the  parent  or  guardian,  or 
their  own  consent.  Even  if,  under  our  constitution,  the  Gen- 
eral Assembly  has  the  power  to  provide  for  compulsory  educa- 
tion, they  have  adopted  no  law  looking  to  such  a  system;  nor 
can  we  suppose  that  any  body  of  practical  men,  in  adopting 
such  a  svstem,  would  ever  endeavor  to  compel  generally  what 
is  known  as  liberal  education;  nor  does  our  present  School 
Law  contemplate  the  power  of  the  directors  to  enforce  the 
higher  branches,  under  the  penalty  of  a  forfeiture  of  the 
right  of  the  child  to  avail  of  instruction  in  the  enumerated 
branches. 

Parents  and  guardians  are  under  the  responsibility  of  pre- 
paring children  intrusted  to  their  care  and  nurture,  for  the 
discharge  of  their  duties  in  after  life.  Law-givers  in  all  free 
countries,  and,  with  few  exceptions,  in  despotic  governments, 
have  deemed  it  wise  to  leave  the  education  and  nurture  of 
the  children  of  the  State  to  the  direction  of  the  parent  or 
guardian.  This  is,  and  has  ever  been,  the  spirit  of  our  free 
institutions.  The  State  has  provided  the  means,  and  brought 
them  within  the  reach  of  all,  to  acquire  the  benefits  of  a 
common  school  education,  but  leaves  it  to  parents  and  guard- 
ians to  determine  the  extent  to  which  they  will  render  it 
available  to  the  children  under  their  charge. 

We  are,  therefore,  clearly  of  opinion  the  General  Assembly 
have  invested  school  directors  with  the  power  to  compel  the 
teaching  of  other  and  higher  branches  than  those  enumerated, 
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to  those  willing  to  receive  instruction  therein,  but  has  left 
it  purely  optional  with  parents  and  guardians  whether  the 
children  under  their  charge  shall  study  such  branches.  As 
to  the  character  of  the  higher  branches  that  may  be  required 
to  be  taught,  there  is  no  necessity  of  now  determining;  but 
from  what  has  been  said,  it  follows  that  the  directors  had  no 
power  to  expel  appellee  from  the  school  and  its  privileges 
and  benefits,  because  she,  under  the  direction  of  her  parents, 
refused  to  study  book-keeping,  as  it  is  not  one  of  the  branches 
enumerated  in  the  statute,  and  is  one  her  parents  had  the 
option  to  have  taught  her,  as  the  directors  had  provided  that 
it  should  be  taught  in  the  school;  and  the  directors  having 
no  such  power,  they  could  not  lawfully  expel  appellee  from 
the  benefits  and  privileges  of  the  school,  for  a  refusal  to  com- 
ply with  this  requirement,  and  when  they  did  so  with  force, 
it  constituted  a  trespass.  What  they  did  by  the  teacher,  they 
did  by  themselves,  according  to  a  familiar  maxim  of  the  law. 
Nor  could  the  teacher  justify  under  the  authority  of  the 
directors,  as  they  could  not,  under  the  law,  authorize  him  to 
perform  an  illegal  act,  as  this  was,  and  having  committed  the 
trespass,  they  are  liable  to  respond  in  damages. 

It  is  also  urged,  as  a  ground  of  reversal,  that  the  damages 
are  excessive,  as  no  personal  injury  was  inflicted  on  appellee. 
All  the  circumstances  considered,  we  regard  them  as  quite 
moderate.  There  is  nothing  to  show  that  the  deportment  of 
appellee,  in  school,  was  ever  anything  but  strictly  proper.  She 
firmly  and  resolutely  contended  for  her  rights,  but,  so  far  as 
the  record  discloses,  not  in  an  unseemly  or  indecorous  man- 
ner. She  was  subjected  to  a  great  indignity  in  the  presence 
of  her  associates  and  the  scholars  in  the  school.  Appellants 
were  fully  informed  that  her  parents  unconditionally  objected 
and  forbade  her  engaging  in  the  required  study.  Others  of 
her  class,  falling  equally  within  the  rule,  were  not  required 
to  enter  upon  the  study  of  this  branch,  from  which  it  might 
be  inferred  that  other  motives  than  simply  a  desire  to  enforce 
the  rule  may  have  entered  into  and  formed  at  least  a  part  of 
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the  reasons  for  so  rigid  an  application  of  the  requirement, 
and.  above  all,  she  was  deprived  of  the  means  of  pursuing 
her  education  in  the  common  school,  after  her  expulsion,  for 
aught  that  appears,  for  the  remainder  of  the  time  the  law 
gave  her  the  right,  which  may  not  have  been  of  trifling  im- 
portance. 

We  are  fully  impressed  with  the  fact  that  the  jury  were 
not  actuated  by  prejudice  or  passion  in  their  finding,  but 
fairly  and  dispassionately  considered  the  case,  and  were  fully 
warranted  by  the  evidence  in  assessing  the  damages  as  they 
did,  and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  A.  Brown 

V. 

Fred.  H.  Luehrs. 

1.  New  trial — under  what  circumstances  equity  will  decree  a  new  trial 
at  law  on  newly  discovered  evidence.  On  the  trial  of  a  suit  at  law,  the  plain- 
tiff claimed  that  he  had  made  a  payment  of  $1000,  which  overpaid  the 
amount  due  on  a  promissory  note  held  by  the  defendant,  which  payment 
was  denied  by  the  defendant.  The  plaintiff  testified  to  the  fact  of  having 
left  the  money  with  his  commission  merchants,  to  be  paid  to  the  defend- 
ant,  and  that  they  had  informed  him  that  the  money  was  paid  over  by 
them.  On  the  trial  of  the  suit,  however,  the  commission  merchants, 
whilst  stating  that  the  money  was  left  with  them  as  claimed,  could  not 
state  that  the  money  was  actually  paid  over  to  the  defendant.  The  de- 
fendant testified  that  he  never  received  the  mone}^,  and  judgment  was 
rendered  in  his  favor  for  the  balance  due  on  the  note,  as  if  the  $1000  had 
never  been  paid.  Plaintiff  thereupon  brought  suit  against  the  commis- 
sion merchants,  who  set  about  investigating  the  matter  by  making  in- 
quiries amongst  the  various  persons  who  had  been  in  their  employ,  and 
finally  found  one  who  testified  distinctly  to  the  fact' of  having  paid  the 
money,  bjr  the  direction  of  one  of  the  commission  merchants,  to  the  de- 
fendant in  the  first  suit,  and  taking  his  receipt  for  it,  and  in  his  testimony 
in  regard  to  the  receipt,  referred  to  a  circumstance  which  refreshed  the 
memory  of  the  commission  merchant  by  whose  order  he  paid  it,  so  that 
he  distinctly  remembered  the  receipt.    The  receipt  book  in  which  the 
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receipt  was  written  was  destroyed  by  the  great  fire  in  Chicago.  There- 
upon the  plaintiff  in  the  first  suit  filed  a  bill  in  equity  for  a  new  trial, 
based  upon  this  newty  discovered  evidence,  and,  on  the  hearing  thereof, 
it  appeared  that,  previous  to  the  first  trial,  the  commission  merchant  had 
induced  him  to  believe  that  he  could  prove  the  payment  claimed  by  them, 
and  he  himself  testified  that  one  of  them  expressly  told  him  that  he  could 
do  so,  on  the  day  before  the  trial:  Held,  that,  under  these  circumstances, 
there  was  no  lack  of  diligence  attributable  to  the  complainant  in  not 
having  this  newly  discovered  testimony  upon  the  trial  at  law,  and  that  a 
new  trial  was  properly  granted  according  to  the  prayer  of  his  bill. 

2.  Injunction — irregularly  granting  preliminary,  not  ground  for  re- 
versal of  order  making  it  perpetual.  Even  if  a  preliminary  injunction  is 
improper  for  want  of  notice  to  the  defendant,  such  irregularity  is  no  rea- 
son for  reversing  a  decree  on  final  hearing  making  the  injunction  perpet- 
ual, where  the  proof  justifies  a  decree  for  an  injunction. 

3.  Evidence — stenographer'' s  transcript.  On  the  hearing  of  a  bill  in 
equity  for  a  new  trial  in  a  suit  at  law,  the  transcript  of  the  evidence  on 
the  trial  of  such  suit  at  law  is  properly  admitted  in  evidence  where  the 
short.-hand  reporter  who  reported  the  trial  testifies  that  he  wrote  up  the 
testimony;  that  the  transcript  of  the  testimony  is  correct;  that  the  wit- 
nesses were  sworn,  and  testified  as  therein  stated. 

4.  Depositions — before  whom  may  be  taken.  A  commission  to  take 
depositions  may  issue  to  any  disinterested  person  to  take  a  deposition  as 
commissioner,  and  such  person  may  be  designated  by  the  name  of  an 
office  which  he  holds,  as  well  as  by  his  proper  name. 

5.  Where  a  commission  is  issued  to  a  person  by  the  designation  of  an 
office  which  he  holds,  the  certificate  of  the  person  taking  the  deposition, 
that  he  took  it  in  pursuance  of  the  commission,  is  evidence  of  his 
identity. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Henry  C.  Whitney,  for  the  appellant. 
Messrs.  NlSSEN  &  Barnum,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Tin's  was  a  bill  in  chancery,  filed  November  12,  1874,  to 
enjoin  the  collection  of,  and  to  vacate  a  judgment  rendered 
October  23,  1874,  on  the  common   law  side  of  the  court,  on 
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the  ground  of  newly  discovered  evidence  since  the  term  of 
court  at  which  the  judgment  was  rendered. 

The  facts  with  regard  to  the  common  law  suit  were  as  fol- 
lows :  Brown  held  Luehrs'  two  promissory  notes,  bearing 
date  Chicago.  November  16,  1868,  payable  there,  with  ten  per 
cent  interest,  one  for  $3000,  payable  April  1,  1869,  the  other 
for  $1000,  payable  January  1,  1869.  Upon  which  notes  were 
indorsed  payments  as  follows:  December  4,  1869.  one  year's 
interest  and  $600  principal;  January  17,  1871,  $1000  for  in- 
terest to  date,  remainder  on  principal;  September  12,1871, 
$500;  October  3,1871,  $500;  April  17, 1872,  $500;  July  12, 
1872,  $1000. 

On  January  16,  1874,  Luehrs  brought  the  common  lawsuit 
against  Brown,  to  recover  back  $557.15,  claimed  to  have  been 
overpaid  by  mistake  on  the  notes.  Brown  pleaded  the  gen- 
eral issue  and  a  set-off,  claiming  a  judgment  thereupon  for 
$1000.  No  question  was  made  on  the  trial  upon  the  notes 
or  indorsements  of  payments.  The  sole  controverted  question 
was,  whether  Luehrs  paid  Brown  a  further  and  additional 
sum  than  is  indorsed,  of  $1000  on  the  notes,  which  Leuhrs 
claimed  to  have  so  paid  November  24,  1870.  Judgment  was 
rendered  in  favor  of  Brown  for  $793.44,  which  is  the  judg- 
ment sought  to  be  enjoined  and  vacated. 

On  final  hearing,  the  court  below  decreed  in  favor  of  the 
complainant,  granting  the  relief  prayed  for  by  the  bill.  De- 
fendant, Brown,  appealed. 

The  circumstances  as  to  the  alleged  payment  of  the  $1000, 
were  these:  Luehrs  resided  at  Monee,  34  miles  distant 
from  Chicago.  On  November  24,  1870,  he  was  in  Chicago, 
and  sought  for  Brown,  to  pay  him  $1000  on  the  notes,  but 
failing  to  find  him,  and  wishing  to  leave  the  city  that  even- 
ing, Luehrs,  late  in  the  evening,  left  the  money  with  Moeller 
&  Busch,  a  firm  of  commission  merchants  iu  Chicago,  who 
did  commission  business  for  Luehrs,  to  hand  over  to  Brown. 
On  the  trial  in  the  suit  at  law,  Luehrs  and  Moeller  &  Busch 
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testified  to  these  facts,  but  neither  one  of  them  could  testify 
that  the  money  was  actually  paid  over  to  Brown. 

Moeller  &  Busch  testified  that  the  money  left  their  office 
the  next  morning,  was  sent  to  Brown,  but  could  not  say  that 
it  reached  him. 

Brown  testified  that  he  never  received  the  money. 

The  judgment  against  Luehrs  having  been  rendered  October 
23,  1874,  he,  on  October  26,  1874,  commenced  a  suit  against 
Moeller  &  Busch  for  failure  to  pay  Brown  the  $1000.  They 
then  set  on  foot  an  inquiry  among  their  clerks  at  the  time  of 
the  disputed  payment.  They  made  inquiries  of  their  former 
clerks,  Peters  and  Fiebers,  but  they  did  not  know  of  the  pay- 
ment. They  then  made  search  for  their  former  book-keeper, 
Cowles,  found  him  at  Dubuque,  Iowa,  and  ascertained  from 
him  that  he  paid  the  money  to  Brown. 

The  testimony  of  Cowles,  taken  by  deposition,  was,  that  he 
was  book-keeper  for  Moeller  &  Busch  from  the  spring  till 
fall  or  winter  of  1870;  that,  one  afternoon,  in  the  fall  of 
1870,  after  banking  hours,  Luehrs  came  into  the  office  and 
handed  Moeller  a  package  of  money,  saying,  "There  is  $1000 
I  want  you  to  pay  J.  A.  Brown  on  my  note;  I  must  hurry  for 
the  train;"  that  Moeller  refused  to  take  it,  and  Busch  took 
and  counted  it,  and  put  it  in  the  safe;  that,  next  morning, 
Busch  came  into  the  office  and  directed  witness  to  take  the 
money  and  pay  it  to  Brown,  and  take  his  receipt;  that  wit- 
ness took  the  blank  receipt  book  of  the  firm  of  Moeller  & 
Busch,  filled  out  the  receipt  ready  for  signing,  and  took  the 
money  and  receipt  book  to  Brown,  gave  the  money  to  Brown, 
which  he  counted  and  signed  the  receipt  for  it;  that  the  pay- 
ing; of  the  monev  to  Brown  is  fixed  in  his  memory  from  the 
fact  that  Moeller  took  some  exception  to  the  manner  in  which 
the  receipt  was  written,  claiming  that  it  should  have  specified 
to  apply  on  the  note,  instead  of  the  usual  manner  in  which 
he  made  receipts  to  apply  on  account;  that  this  was  an  out- 
side matter,  which  did  not  go  on  the  books  of  the  firm  except 
the  receipt  book. 
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Moeller  testified  that,  when  Cowles  told  him  the  circum.- 
stance  of  his  reprimanding  him  about  the  receipt  not  being  in 
business  style,  the  circumstance  came  back  to  his  mind  "like 
a  flash  ;"  that  he  now  recollects  of  Cowles  bringing  the  book 
back  with  the  signature  attached  to  the  receipt,  and  that  he 
looked  at  the  receipt,  and  recollects  the  remark  he  made  to 
Cowles,  testified  to  by  the  latter,  and  that  he  did  not  recollect 
this  at  the  former  trial  of  the  suit  at  law.  He  also  testified 
that  the  receipt  book  was  burned  in  the  great  fire  of  October, 
1871. 

We  think  this  newly  discovered  testimony  is  of  a  controll- 
ing character,  and  that,  upon  another  trial,  it  should  pro- 
duce a  different  result. 

We  fully  recognize  the  principle,  that  a  bill  for  a  new  trial 
is  watched  by  equity  with  extreme  jealousy,  and  that  the 
court  must  see  that  injustice  has  been  done  not  merely  through 
the  inattention  of  the  parties  ;  that  a  party  is  not  entitled  to 
relief  after  verdict,  upon  testimony  which,  with  ordinary  care 
and  diligence,  he  might  have  procured  and  used  upon  the 
trial  at  law.  But  we  do  not  think  that,  under  the  circum- 
stances, there  is  any  lack  of  due  diligence  attributable  to 
Luehrs  in  not  having  this  newly  discovered  testimony  upon 
the  trial  at  law.  He  never  knew  that  Busch  gave  the  money 
to  Cowles  to  pay  to  Brown ;  had  never  heard  of  Cowles,  or 
his  connection  with  the  matter. 

Luehrs  says  that  Moeller  told  him  that  Busch  paid  over  the 
$1000;  that,  after  Busch's  return  from  Germany,  Luehrs  in- 
quired of  Busch  about  it,  and  he  told  him  that  he  had  paid 
the  money  to  Brown. 

Busch  testified  that  he  had  led  Luehrs  to  suppose  he  would 
testify  he  paid  the  money  to  Brown,  although  he  does  also 
say  that  he  never  told  Luehrs  absolutely  that  he  paid  it,  but 
told  him  he  was  under  the  impression  he  paid  it. 

Moeller  testifies  that,  on  the  morning  of  the  trial  of  the 
common  law  suit,  Busch  told  him   that   he  could  swear  that 
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he,  Busch,  paid  the  money  over  himself  to  Brown,  and  that 
witness  then  told  Lnehrs  what  Busch  told  him. 

Moeller  &  Busch  knew  to  their  satisfaction  that  the  money 
had  been  paid  over  to  Brown,  and,  no  doubt,  gave  Lnehrs  to 
understand  he  could  prove  it  by  Busch.  It  was  in  Busch's 
hands  that  Lnehrs  placed  the  money  to  be  paid  over.  We 
are  of  opinion  that  he  was  justified  in  reiving  upon  the  testi- 
mony of  Moeller  &  Busch  as  being  sufficient  to  prove  pay- 
ment to  Brown.  There  was  nothing  to  point  to  the  necessity 
of  any  other  testimony,  or  its  existence.  In  such  circum- 
stances may  be  found  a  reasonable  excuse  for  not  seeking  for 
and  procuring  on  the  former  trial  this  newly  discovered  evi- 
dence. 

The  apparently  adverse  circumstance  of  the  alleged  over- 
payment by  Lnehrs  of  $557,  is  explained  by  his  testimony 
that,  while  he  was  away,  traveling,  his  book-keeper  sent  on 
to  Brown  a  draft  for  $500 ;  that  he,  Lnehrs.  afterwards  went 
on  making  payments,  and,  on  July  12,  1872,  he  sent  by  ex- 
press $1000,  and  "thought  he  was  almost  even,"  not  knowing 
that  he  was  in  fact  overpaying  $557,  because  he  remained  in 
ignorance  of  the  draft  of  $500  sent  by  his  book-keeper  the 
October  previous. 

The  memorandum  book  of  Lnehrs,  in  evidence,  from  the 
manner  in  which  it  was  kept,  corroborates  this  statement. 

It  appears  that  the  notes  were  kept  by  Brown  in  some  bank 
vault,  and  that,  in  several  instances,  the  payments  were  not 
indorsed  by  him  upon  the  notes  at  the  time  they  were  made, 
but  sometime  afterwards,  the  notes  being  inaccessible  at  the 
times  of  payment. 

There  are  some  minor  points  made  by  appellant  which  it 
may  be  proper  to  notice. 

It  is  objected  that  the  preliminary  injunction  should  not 
have  been  granted  without  notice  to  appellant.  Admitting 
this,  we  do  not  perceive  how  advantage  is  to  be  taken  of  it 
in  the  way  of  reversing  a  decree  on  final  hearing,  making  the 
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injunction  perpetual,  where  the  proof  justifies  a  decree  for  an 
injunction. 

It  is  urged  that  the  stenographer's  transcript  of  the  evi- 
dence taken  at  the  common  law  trial,  was  improperly  admit- 
ted in  evidence.  The  short-hand  writer  who  reported  the 
trial,  testified  that  he  wrote  up  the  testimony;  dictated  it  to 
two  copyists  ;  that  the  transcript  of  the  testimony  of  the  wit- 
nesses was  correct ;  that  they  were  sworn,  and  testified  as 
therein  stated.  We  think  the  transcript  was  properly  ad- 
mitted. 

It  is  insisted  that  the  deposition  of  Cowles  should  have 
been  suppressed.  The  commission  was  directed  to  the  clerk 
of  the  District  Court  of  the  9th  judicial  district  in  Dubuque 
county,  of  Dubuque,  Iowa,  and  the  certificate  of  the  officer 
taking  the  deposition  shows  the  officer  to  have  been  clerk  of 
the  District  Court  of  the  State  of  Iowa,  in  and  for  Dubuque 
county.  It  is  objected  that  the  officer  here  is  neither  one  of 
those  named  by  the  statute  as  authorized  to  take  depositions. 
But  the  statute  provides  that  depositions  may  be  taken  before 
anv  disinterested  person  as  commissioner.  The  person  hold- 
ing this  office  might  take  the  deposition  as  commissioner. 
The  person  might  be  designated  by  the  name  of  the  office 
which  he  held,  as  well  as  by  his  proper  name. 

It  is  objected  that  the  certificate  of  the  officer  who  took  the 
deposition  does  not'show  him  to  be  the  same  officer  to  whom 
the  commission  was  directed.  The  person  taking  and  return- 
ing the  deposition  certifies  that  he  did  it  pursuant  to  the  com- 
mission. This  is  evidence  of  his  identity.  The  objections  to 
the  deposition  are  not  sustained. 

It  is  objected  that  the  form  of  the  decree  was  improper,  in 
awarding  a  new  trial.  We  believe  this  to  be  the  usual  form 
of  decree  in  such  case. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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,    George  H.  Edbrooke 

V. 

William  S.  Cooper  et  al. 

1.  Pleading— -filing  a  plea  pending  a  demurrer.  A  party  is  not  allowed 
to  plead  and  demur  to  the  same  matter. 

2.  A  defendant,  by  filing  a  plea  to  a  declaration,  waives  an  antecedent 
demurrer,  but  this  rule  does  not  apply  to  a  plaintiff  unless  he  joins  issue 
on  the  plea. 

3.  Where  a  defendant  files  a  demurrer  to  a  declaration,  and  subse- 
quently files  a  plea,  and,  after  the  plea  is  filed,  the  demurrer  is  argued  and 
overruled,  it  is  proper  to  strike  the  plea  from  the  files.  The  defendant, 
in  such  case,  is  estopped  from  claiming  his  demurrer  was  abandoned. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  S.  M.  Davis,  for  the  appellant. 

Messrs.  Carter,  Becker  &  Dale,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

On  the  6th  day  of  April,  1874,  appellant  filed  his  demur- 
rer to  the  plaintiffs'  declaration,  and,  three  days  afterwards, 
that  is  to  say,  on  the  9th,  he  also  filed  his  plea  of  wow  assump- 
sit thereto.  The  record  recites  that,  on  the  next  day.  the  10th, 
"This  day  came  the  plaintiffs  to  this  suit,  by  Carter,  Becker 
&  Dale,  their  attorneys,  and  the  defendant,  by  S.  M.  Davis, 
his  attorney,  comes  also,  and  this  cause  coming  on  now  to  be 
heard  upon  the  defendant's  demurrer  to  the  plaintiffs'  decla- 
ration filed  in  said  cause,  after  argument  of  counsel,  and  due 
deliberation  by  the  court,"  *  *         "the  court,  being 

fully  advised  in  the  premises,  finds  that  said  declaration  is 
sufficient  in  law,  and  orders  that  said  demurrer  be  and  the 
same  is  hereby  overruled." 
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On  the  11th  of  the  same  month  the  record  shows  the  plea 
of  non  assumpsit  was,  on  motion  of  plaintiffs'  attorneys, 
stricken  from  the  files  "for  want  of  affidavit  of  merits,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided/7  and 
judgment  was  then  entered  against  the  defendant  for  want  of 
a  plea.  Subsequently,  the  record  was,  by  order  of  the  court, 
amended  by  striking  out  the  words,  "for  want  of  affidavit  of 
merits,  in  pursuance  of  the  statute  in  such  case  made  and 
provided."    # 

The  errors  assigned  question  the  regularity  of  the  action 
of  the  court  in  sustaining  the  demurrer,  and  in  subsequently 
striking  the  plea  from  the  files. 

There  is  no  pretense  that  the  declaration  was,  in  fact,  ob- 
noxious to  demurrer;  but  it  is  insisted  the  filing  of  the  plea 
subsequently  to  the  filing  of  the  demurrer,  was  an  abandon- 
ment of  the  demurrer,  and  withdrew  the  question  presented 
by  it  from  the  consideration  of  the  court. 

'it  has  been  held  in  Nye  v.  Wright,  2  Scam.  222,  and  Grier 
v.  Gibson,  36  111.  521,  that  a  defendant,  by  filing  a  plea  to  a 
declaration,  waives  an  antecedent  demurrer,  but  this  can 
hardly  apply  to   the   plaintiff,  unless   he  joins  issue   on  the 

plea. 

It  is  an  old  and  familiar  rule  of  pleading,  that  a  party  is 
not  allowed  to  both  plead  and  demur  to  the  same  matter. 
Stephens  on  Pleading,  (9th  Am.  Ed.)  278. 

The  record  distinctly  shows  that  the  defendant  did  not 
abandon  his  demurrer,  but  that  he  appeared  when  it  was 
called  up  by  counsel,  and  it  was  overruled  after  argument  of 
counsel.  He  is,  therefore,  estopped  by  the  record  from  claim- 
ing his  demurrer  was  abandoned. 

The  plea  having  been  filed  subsequently  to  the  filing  of  the 
demurrer,  and  while  the  issue  presented  by  it  was  still  pend- 
ing, the  court  was  authorized  to  treat  it  as  a  nullity,  and 
strike  it  from  the  files.      Taylor  v.  Rhea,  Minor,  414. 

Even  if  the  plea  had  not  been  filed  until  after  the  demur- 
rer was  disposed  of,  being  filed  without  the  leave  of  the  court, 
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it  might,  in   the  discretion  of  the  court,  have  been  stricken 
from  the  files.      Conradi  et  al.  v.  Evans  et  al.  2  Scam.  186. 

The  court  certainly  was  not  authorized  to  strike  the  plea 
from  the  files  merely  because  it  was  not  sworn  to.  since  no 
affidavit  was  filed  with  the  declaration;  but  it  was  properly 
stricken  from  the  files  because  it  was  improperly  filed  while 
the  issue  on  the  demurrer  was  pending. 

No  objection  is  pointed  out  to  the  amendment  of  the  rec- 
ord, and  we  are  of  opinion  there  is  none. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Chicago  and  Northwestern  Railway  Co. 

V. 

Robert  B.  Chisholm,  Jr. 

1.  Member  op  a  family — definition.  A  son  or  daughter  residing  with 
the  father  does  not  cease  to  he  a  member  of  his  family  when  he  or  she 
arrives  at  the  age  of  twenty-one  or  eighteen,  respectively,  by  reason  of 
that  fact  alone. 

2.  Same — railroad  ticket.  A  railroad  ticket  which,  on  its  face,  purports 
to  be  for  the  exclusive  use  of  a  man  and  family,  authorizes  a  son,  who  is 
residing  with  the  father  as  a  member  of  his  family,  to  ride  upon  the  road, 
notwithstanding  he  may  be  over  twenty-one  years  of  age. 

3.  Although  a  railroad  ticket  issued  to  a  man  for  the  use  of  himself 
and  family  may,  on  its  face,  be  such  as  would  authorize  a  son  over  twenty- 
one  years  old  to  ride  on  it,  yet  if,  when  it  was  purchased,  the  purchaser 
was  informed  that  a  son  over  twenty-one  would  not,  under  the  regulations 
of  the  company,  be  permitted  to  ride  on  it,  such  regulation  would  form  a 
part  of  the  contract  of  purchase,  and  would  be  obligatory  upon  the  hfelder 
of  the  ticket,  or  any  person  who  attempted  to  ride  upon  it. 

4.  Evidence — published  schedules  of  regulations  not  evidence  unless  notice 
is  brought  home  to  the  party  to  be  affected.  Where  a  man  who  was  over 
twenty-one  years  old,  but  a  member  of  his  father's  family,  attempted  to 
ride  on  a  railroad  on  a  ticket  issued  for  the  exclusive  use  of  his  father 
and  his  family,  and  was  ejected  from  the  car  on  the  ground  that  he  was 
not  entitled  to  ride  on  the  ticket,  and  brought  suit  against  the  company, 


1875.]         C.  &  N.  W.  Ey.  Co.  v.  Chisholm,  Jr.  585 

Opinion  of  the  Court. 

it  was  held,  that  evidence  that  certain  schedules  were  printed  and  fur- 
nished  to  the  public  by  the  company,  with  such  tickets,  which  showed  the 
rules  and  regulations  under  which  they  were  sold,  was  improper. 

5.  It  would,  however,  be  competent,  in  such  case,  to  show  that  such 
schedule  was  furnished  to  the  purchaser  of  the  ticket  at  the  time  he  pur- 
chased it. 

6.  Measuke  op  damages  —  ejecting  passengers  from  railroad  car. 
Where  a  part)-  is  forcibly  and  unlawfully  ejected  from  a  railroad  car, 
in  the  presence  of  the  other  passengers,  and  the  conductor  publicly 
announces,  as  his  reason  for  so  doing,  that  he  refused  to  pay  his  fare, 
a  jury  may  properly  find  from  such  facts  that  the  party  thus  ejected  suf- 
fered feelings  of  shame  and  humiliation,  without  any  other  proof  on  that 
subject. 

7.  Where  a  party  who  is  rightfully  on  a  railroad  car,  and  has  paid  his 
fare,  is  unlawfully  expelled  therefrom,  he  is  entitled  to  recover  more 
than  nominal  damages,  even  though  he  sustains  no  pecuniary  loss  or 
actual  injury  to  his  person. 

8.  Instructions.  In  an  action  against  a  railroad  company  for  unlaw- 
fully ejecting  a  passenger  from  its  train,  it  is  error  to  tell  the  jury  that  it 
is  their  duty  to  assess  damages  if  they  believe  certain  facts.  Whether  a 
plaintiii'has  sustained  damage,  and  if  so  how  much,  is  a  question  to  be 
determined  by  the  jury,  and  it  is  proper  for  the  court  to  instruct  them, 
that  if  the\-  believe  certain  facts  they  may,  or  they  are  at  liberty  to,  assess 
damages,  but  not  that  it  is  their  duty  to  do  so. 

9.  Excessive  damages.  Where  a  party  was  ejected  from  a  railroad 
car  unlawfully,  and  suffered  no  personal  injury,  was  delayed  only  one 
day  in  reaching  home,  and  his  pecuniary  loss  did  not  exceed  $10,  a  ver- 
dict for  $1000  was  excessive. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Mr.  John  Van  Arman,  and  Mr.  Alfred  H.  Gordon,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  on  the  case,  brought  by  ap- 
pellee against  The  Chicago  and  Northwestern  Railway  Com- 
pany, to  recover  damages  on  account  of  a  wrongful  expulsion 
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from  one  of  the  trains  of  the  company,  while  traveling  from 
Chicago  to  Elgin,  on  the  company's  road. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee,  for  $1000 — to  reverse  which 
the  railroad  company  has  brought  this  appeal. 

The  grounds  relied  upon  by  appellant  to  reverse  the  judg- 
ment are,  that  the  court  erred  in  the  exclusion  of  certain  evi- 
dence offered  by  appellant;  that  appellee's  fourth  instruction 
was  wrong;  and  that  the  damages  are  excessive. 

On  the  10th  day  of  July,  1872,  Robert  B.  Chisholm,  Sr., 
the  father  of  appellee,  purchased  of  appellant  a  family  conir 
mutation  ticket,  good  for  thirty  rides  on  the  company's  road 
from  Chicago  to  Elgin.  The  ticket  stated,  on  its  face,  that  it 
was  good  for  thirty  fares  between  Chicago  and  Elgin,  on  any 
trains  stopping  at  those  stations,  subject  to  the  conditions 
printed  on  the  other  side  of  the  ticket,  and  that  it  would  ex- 
pire November  10, 1872.  The  conditions  printed  on  the  back 
of  the  ticket  were  as  follows  :  "Mr.  Robert  B.  Chisholm  ; 
for  the  exclusive  use  of  himself  and  family,  and  will  be  for- 
feited, together  with  the  privilege  of  future  commutation,  if 
used  or  offered  to  conductor  by  any  other  person.  It  is  good 
for  four  months  only,  from  date,  and  no  stop-over  check  will 
be  given. " 

On  the  evening  of  August  30,  1872,  appellee,  who,  at  the 
time,  resided  with  his  father,  Robert  B.  Chisholm,  Sr.,  at 
Elgin,  as  a  member  of  his  family,  although  over  twenty-one 
years  old,  entered  one  of  the  company's  passenger  trains  at 
Chicago,  for  the  purpose  of  going  to  Elgin.  When  the  con- 
ductor called  upon  appellee  for  his  fare,  the  ticket  was  offered 
in  payment,  but  refused,  solely  on  the  ground  appellee  was 
not  entitled  to  ride  upon  the  ticket,  as  he  was  more  than 
twenty-one  years  old.  Appellee,  refusing  to  pay  fare  in  money, 
was  forcibly  expelled  from  the  cars  at  a  station  on  the  road. 
Appellee  received  no  personal  injuries  in  being  expelled  from 
the  cars,  nor  does  it  appear  that  he  was   harshly  treated,  or 
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that  any  more  force  was  used  than  was  necessary  to  put  him 
off  the  train. 

It  is  clear,  from  the  evidence,  that,  at  the  time  of  the  occur- 
rence, appellee  was  residing  with  his  father,  and  was,  and 
alwavs  had  been,  in  fact,  a  member  of  his  family. 

A  son  or  a  daughter  of  a  parent,  residing  with  the  parent, 
does  not  cease  to  be  a  member  of  the  family  when  they  respect- 
ively arrive  at  the  age  of  twenty-one  or  eighteen,  from  that 
fact  alone. 

Webster  defines  a  family  thus  :  "The  collective  body  of 
persons  who  live  in  one  house,  and  under  one  head  or  mana- 
ger." "A  household,  including  parents,  children,  servants, 
and,  as  the  case  may  be,  lodgers  or  boarders."  "Those  who 
descend  from  one  common  progenitor — a  tribe  or  race." 

There  seems  to  be,  therefore,  no  foundation  for  saying,  that 
because  a  son  arrives  at  an  arbitrary  age,  called  twenty-one, 
he,  although  still  residing  with  his  father,  and  receiving  his 
support,  and  under  his  father's  control,  would  not  be  regarded 
as  a  member  of  the  family. 

We  apprehend  there  can  be  no  doubt  but  appellee  was  en- 
titled to  ride  upon  the  ticket,  unless  there  was  a  rule  or  regu- 
lation of  the  company,  at  the  time  the  ticket  was  purchased, 
which  was  known  to  the  purchaser  at  the  time  he  bought  the 
ticket,  under  which  appellee  would  be  excluded  from  using 
the  ticket  as  a  member  of  his  father's  family. 

While  the  ticket,  upon  its  face,  would  be  sufficiently  com- 
prehensive to  include  appellee  as  a  member  of  his  father's 
family,  who  had  a  right  to  ride  upon  the  ticket,  yet  if,  when 
it  was  purchased,  the  company  had  a  rule  in  regard  to  that 
character  of  tickets  which  excluded  appellee,  and  when  ap- 
pellee's father  purchased  the  ticket  he  was  informed  of  that 
fact,  the  rule  or  regulation  would  thus  become  a  part  of  the 
contract  under  which  the  ticket  was  purchased,  and  hence 
would  be  obligatory  upon  the  holder  of  the  ticket,  or  any 
person  who  attempted  to  ride  upon  it. 
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It  is  insisted  by  the  counsel  of  appellant,  that,  on  the  trial, 
proof  was  offered  to  establish  the  fact  that  Chisholm  was 
notified,  when  he  purchased  the  ticket,  that  male  children 
over  twenty-one  years  were  excluded  from  riding  upon  it,  and 
the  court  refused  to  allow  the  evidence  to  go  to  the  jury,  and 
this  is  relied  upon  as  error. 

Had  appellant  offered  to  show  that  Chisholm  was  notified 
of  the  regulation  at  the  time  the  ticket  was  bought,  we  are 
of  opinion  such  evidence  would  be  proper.  But  we  do  not 
understand  that  it  was  proposed  to  make  that  character  of 
proof. 

Appellant  offered  to  prove,  by  one  Hayes,  that  certain 
schedules  were  printed  and  furnished  to  the  public  with  the 
thirty-ride  tickets,  which  showed  the  rules  and  conditions 
under  which  the  tickets  were  sold.  This  the  court  excluded, 
but,  at  the  same  time,  offered  to  allow  appellant  to  show  that 
a  schedule,  showing  the  regulations,  was  furnished  with  the 
ticket  in  question  when  it  was  purchased. 

The  fact  that  certain  schedules  were  furnished  the  public, 
could  not  affect  the  contract  made  between  Chisholm  and  the 
railroad  company  ;  and  to  be  obligatory  upon  him,  as  held 
by  the  court,  the  proof  ought  to  show  a  schedule  furnished 
by  the  company  to  the  purchaser  of  the  ticket.  The  appel- 
lant offered  to  show,  by  one  Hathaway,  that,  at  some  time  or 
other  prior  to  the  purchase  of  the  ticket,  he  had  informed 
Chisholm  of  the  rules  under  which  the  thirty-ride  tickets 
were  issued.  The  court  inquired  how  long  prior  to  the  sale 
of  the  ticket.  The  counsel  could  not  fix  the  time,  but  re- 
marked, several  months. 

The  offered  evidence  was  entirely  too  uncertain  and  indefi- 
nite to  be  allowed  to  go  to  the  jury.  We  are  inclined  to  hold, 
that,  in  order  to  make  the  rule  obligatory  upon  Chisholm,  it, 
was  the  duty  of  the  company,  at  the  time  the  ticket  was  sold,, 
to  notify  him  of  the  rule.  If,  after  being  so  notified,  he  pur- 
chased a  ticket,  the  rule  would  become  a  part  of  the  contract 
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between  him  and   the  company.     We,  therefore,  perceive  no 
error  of  the  court  in  the  exclusion  of  the  offered  evidence. 

The  next  question  presented,  involves  the  consideration  of 
appellee's  fourth  instruction,  which  was  as  follows  : 

"If  the  jury  shall,  under  the  evidence,  find  the  defendant 
guilty  of  the  trespass  charged  against  it,  then,  in  assessing 
plaintiff's  damages,  the  jury  are  at  liberty,  and  it  is  their 
duty,  not  only  to  assess  the  damages  at  such  a  sum  as  to  com- 
pensate the  plaintiff  for  such  pecuniary  injury  as  he  has  suf- 
fered, in  consequence  of  such  trespass,  if  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  has  suffered  any  pecuniary 
injury,  but  also  to  compensate  him  for  the  feelings  of  shame 
or  humiliation  which  plaintiff  endured,  in  consequence  of 
being  thus  put  off  and  expelled  from  a  public  conveyance, 
provided  the  jury  shall  believe,  from  the  evidence,  that  plain- 
tiff in  fact  did  endure  and  experience  such  feelings  of  shame 
and  humiliation  in  consequence  of  such  treatment  at  the  hands 
of  defendant." 

Two  objections  are  urged  to  the  instruction  : 

First— That  there  was  no  evidence  tending  to  prove  any 
shame  or  humiliation  suffered  by  appellee. 

Second — That  the  rule  of 'law  in  relation  to  damages  is  not 
correctly  stated — that  appellee  could  only  recover  for  the 
pecuniary  injury  sustained. 

In  regard  to  the  first  objection,  it  will  be  observed  that 
appellee  was  expelled  from  the  train  by  force,  in  the  presence 
of  a  large  number  of  people,  friends  and  acquaintances,  as 
well  as  strangers.  The  cause  of  the  expulsien,  as  publicly 
announced  by  the  conductor,  was,  for  the  refusal  of  appellee 
to  pay  fare  on  the  train. 

The  occurrence  of  these  various  things  might  be  well  cal- 
culated to  injure  and  degrade  appellee  in  the  opinion  of  those 
who  were  present,  nor  are  we  prepared  to  say  the  jury  might 
not  properly  find,  from  such  facts,  that  appellee  endured 
feelings  of  shame  and  humiliation. 
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But,  in  the  case  of  Chicago  and  Alton  Railroad  Co.  v.  Flagg, 
43  111.  364,  where  the  circumstances  attending  the  expulsion 
were  far  less  aggravating  than  here,  and  where  but  few,  if  any, 
persons  were  present,  and  no  force  was  used,  but  the  passenger 
left  the  train  on  the  mere  order  of  the  conductor,  for  the  rea- 
son he  had  not  procured  a  ticket,  and  the  conductor  was  for- 
bidden to  carry  passengers  on  a  freight  train  without  tickets, 
it  was  held  proper  for  the  jury  to  consider  not  only  the  annoy- 
ance, vexation,  delay  and  risk  to  which  the  passenger  was 
subjected,  but  also  the  indignity  done  to  him  by  the  mere  fact 
of  expulsion. 

We  can  not,  therefore,  regard  the  first  objection  made  to 
the  instruction  as  tenable. 

In  support  of  the  second  objection  to  the  instruction,  we 
have  been  referred  to  the  following  cases  :  Chicago,  Burling- 
ton  and  Quincy  Railroad  Co.  v.  Parks,  18  111.  460;  Terre 
Haute,  Alton  and  St.  Louis  Railroad  Co.  v.  Vanatta,  21  111. 
188  ;  Chicago  and  Alton  Railroad  Co.  v.  Roberts,  40  111.  503; 
Chicago  and  Northwestei'n  Railway  Co.  v.  Peacock,  48  111.  254. 

Upon  an  examination  of  these  cases,  it  will  be  found  that  a 
very  material  difference  exists  between  the  facts  upon  which 
the  decisions  are  rendered  and  the  facts  in  the  case  unde? 
consideration.  In  all  these  cases  "the  plaintiffs  themselves  were 
in  the  wrong.  In  the  Parks  case  the  plaintiff  was  put  off  the 
train  for  a  refusal  to  pay  the  amount  of  fare  that  was  due,  and 
hence  was  in  the  wrong;  but  it  was  held  he  could  recover 
nominal  damages,  because  he  was  not  put  off  at  a  station. 
The  same  were  the  facts,  in  substance,  in  the  Vanatta  case. 
In  the  Roberts  ease,  the  plaintiff  was  expelled  for  a  refusal  to 
pay  fare  ;  it  was  held  he  was  in  the  wrong,  but  could  recover 
nominal  damages,  because  not  put  off  at  a  station.  The  same 
facts  existed  in  the  Peacock  case,  and  the  rule  was  the  same. 

Reference  has  also  been  made  to  the  case  of  The  Toledo, 
Peoria  and  Warsaw  Railroad  Co.  v.  Patterson,  63  111.  304,  but, 
upon  examination,  it  will  be  found  that  there  the  plaintiff 
took  passage  on  a  freight  train  without  a  ticket,  when  he  had 
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the  opportunity  to  procure  one,  but  had  neglected  to  do  so, 
and,  under  the  rules  and  regulations  of  the  company,  the 
conductor  was  not  allowed  to  carry  passengers  without  a 
ticket,  so  that  the  plaintiff  was  in  fault,  and  liable  to  be  dis- 
charged from  the  train;  but,  as  in  the  other  cases,  as  he  was 
not  put  off  at  a  station,  it  was  held  he  could  recover  nominal 
damages. 

But  in  this  case,  appellee  was  rightfully  on  the  train,  and 
his  fare  had  been  paid,  and  the  act  of  expulsion  was  unlawful 
in  itself.  And  what  was  said  in  the  case  of  The  Chicago  and 
Alton  Railroad  Co.  v.  Flagg,  supra,  applies  with  great  force 
here.  There,  it  was  said  :  "  It  is  urged,  that  the  court  erred 
in  refusing  the  defendant's  seventh  instruction,  which  was,  in 
substance,  that  even  if  the  plaintiff  was  wrongfully  put  off 
the  train,  yet  if  the  conductor  acted  in  good  faith  and  with- 
out violence,  the  jury  could  only  give  such  actual  damages  as 
the  plaintiff  sustained,  or  if  he  sustained  none,  then  only 
nominal  damages.  It  is  unnecessary  to  add  to  what  we  have 
already  said  on  this  subject.  In  a  case  of  this  character,  where 
the  plaintiff  was  without  fault,  the  jury  had  a  right  to  give 
more  than  nominal  damages,  even  though  no  pecuniary  loss 
or  actual  injury  to  the  plaintiff's  person  was  proven." 

The  same  distinction  seems  to  have  been  recognized  in  the 
Vanatta  case,  where  this  language  is  used  :  "If  the  plaintiff 
were  guilty  of  attempting  to  impose  upon  the  company,  while 
they  violated  the  law  in  the  manner  of  ejecting  him  from  the 
cars,  his  previous  wrong  must  be  held  to  mitigate  the  dama- 
ges. He  would  not,  under  such  circumstances,  be  entitled  to 
the  same  amount  of  damages  as  if  wholly  free  from  fault." 

In  view,  therefore,  of  the  rule,  as  announced  in  the  cases 
last  cited,  we  can  not  hold  the  instruction  liable  to  the  objec- 
tion taken  by  appellant. 

But  a  majority  of  the  court  are  of  opinion  that  the  instruc- 
tion is  liable  to  one  serious  objection.  The  jury  were  told,  if 
they  find  certain  facts  to  exist,  they  were  at  liberty,  and  it 
was  their  duty,  to  assess  damages.     It  was  the  province  of 
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the  jury  to  determine  whether  the  plaintiff  li ad  been  damaged, 
and  the  amount,  and  in  the  discharge  of  this  duty  they  should 
have  been  left  free  and  untrammelled. 

It  was  proper  for  the  court  to  say,  in  the  instruction,  that 
they  may,  might  or  were  at  liberty  to  assess  damages  ;  but 
when  the  court  went  one  step  further,  and  said  it  was  their 
duty,  this  was  a  clear  invasion  upon  the  rights  possessed  by 
the  jury,  which  we  can  not  sanction. 

It  is  also  urged,  the  damages  are  excessive.  In  this  we 
think  the  appellant  is  correct.  Appellee  does  not  claim  to 
have  received  any  personal  injuries  in  being  removed  from 
the  train.  He  was  delayed  one  day  in  reaching  his  home, 
and  the  expenses  incurred  were  trifling  in  amount — the  entire 
pecuniary  damage  did  not  exceed  in  amount  $10. 

In  this  class  of  actions,  sounding  in  damages,  courts  rarely 
interfere  with  the  finding  ;  but  where  it  is  apparent  the  jury 
have  acted  under  a  misapprehension  of  their  duty  and  the 
facts  of  the  case,  it  is  not  only  proper  but  is  the  duty  of  the 
court  to  interfere.  Terre  Haute,  Alton  and  St.  Louis  Railroad 
Co.  v.  Va7iatta,  supra. 

We  are  satisfied  that  there  is  no  just  proportion  between 
the  damages  sustained  and  the  verdict  rendered,  and  that 
justice  demands  that  the  facts  should  be  submitted  to  another 
jury. 

For  the  errors  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Daniel    Healt 

v. 

Chaeles  M.  Charnley  et  al. 

1.    Practice — amendment  of  affidavit  of  claim.    Under  the  statute,  it  is 
within  the  discretion  of  the  court  to  permit  the  plaintiff  to  amend  the 
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original  affidavit  of  claim  filed  with  the  declaration,  so  as  to  conform  to 
the  provisions  of  the  law  on  that  subject. 

2.  An  affidavit  of  claim  filed  with  the  declaration,  though  no  part 
thereof,  is  itself  a  pleading  authorized  by  the  statute,  and  is  amendable 
like  any  other  statement  of  the  plaintiff's  case. 

3.  Same — time  for  filing  affidavit  of  claim  may  be  extended.  Upon  good 
cause  shown,  the  time  for  filing  an  affidavit  of  claim  may  be  extended 
for  such  reasonable  time  as  the  court  shall  order. 

4.  Where  an  affidavit  of  claim  is  filed  with  the  declaration,  and  an 
amended  affidavit  is  afterwards  filed  by  leave  of  court,  the  amended 
affidavit  will  be  treated  as  a  new  one,  and  the  leave  to  file  it  will  be  re- 
garded as,  in  effect,  an  extension  of  time  in  which  to  file  it. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Bonfield,  Swezey  &  Smith,  for  the  appellant. 

Messrs.  Barnum  &  Crake,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

With  the  declaration  plaintiffs  filed  an  affidavit  of  claim. 
At  the  return  term  of  the  summons,  defendant  appeared  and 
pleaded  the  general  issue  and  set-off,  but  his  pleas  were  not 
accompanied  by  any  affidavit  of  merits.  At  the  same  term, 
having  first  obtained  leave  of  court,  plaintiffs  amended  their 
affidavit  of  claim,  and,  upon  their  motion,  a  rule  was  laid  on 
defendant  to  file  with  his  pleas,  within  five  days,  an  affidavit 
of  merits.  This  rule  was  not  complied  with,  and,  on  motion, 
defendant's  pleas  were  stricken  from  the  files,  judgment 
rendered  against  him  as  upon  default,  and  damages  assessed 
by  the  court. 

Under  our  statute,  it  was  within  the  discretion  of  the  court 
to  permit  plaintiffs  to  amend  the  original  affidavit  of  claim, 
so  as  to  conform  to  the  provisions  of  the  law  on  that  subject. 
Upon  good  cause  shown,  the  time  for  filing  such  affidavit 
may  be  extended  for  such  reasonable  time  as  the  court  shall 
order.  R.  S.  1874,  p.  779.  sec.  37. 
38— 79th  III. 
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Treating  the  amended  affidavit  of  claim  as  a  new  one,  the 
leave  of  court  to  file  it  may  be  regarded,  in  effect,  as  an  ex- 
tension of  time  in  which  to  file  it,  and  it  was  therefore  within 
the  provisions  of  the  statute. 

Power  is  expressly  given,  however,  by  the  24th  section  of 
the  Practice  Act,  to  permit  amendments  "in  any  matter,  either 
of  form  or  substance,  which  may  enable  the  plaintiff  to  sus- 
tain the  action  for  the  claim  for  which  it  was  intended  to  be 
brought,  or  the  defendant  to  make  a  legal  defense." 

The  affidavit  of  claim,  though  no  part  of  the  declaration 
itself,  was  a  pleading  authorized  by  the  statute,  and  was 
amendable  like  any  other  statement  of  plaintiff's  cause. 
Under  the  plenary  powers  thus  conferred  upon  the  court,  we 
entertain  no  doubt  it  could  permit  any  amendment  which 
mig£it  be  necessary  to  enable  plaintiff  to  maintain  the  action 
for  the  claim  for  which  it  was  intended  to  be  brought.  The 
amendment  permitted  to  the  affidavit  of  claim  was  within  the 
purview  of  the  statute,  and  tended  to  enable  plaintiffs  to 
maintain  their  action.    Hence  there  was  no  error  m  allowing  it. 

The  other  questions  raised  are  the  same  as  made  in  Goldie 
v.  McDonald,  78  111.  605,  and  are  disposed  of  by  the  opinion 
in  that  cause,  to  which  reference  is  made  for  an  expression  of 
our  views. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Thomas  Murphy 

v. 

Terrence  McGrath  et  al.  Admrs. 

1.  Death  of  plaintiff  pending  suit —  in  trespass.  In  an  action  of 
trespass  for  an  assault  and  batteiy,  if  the  plaintiff  died  after  verdict  and 
before  final  judgment,  at  common  law  the  suit  abated,  but  by  the  statute 
in  force,  July  1,  1872,  Laws  1872,  p.  108,  sec.  123,  it  survives  to  the  per. 
sonal  representatives. 
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2.  Mitigation  of  damages — in  trespass  to  the  person.  In  an  action  for 
assault  and  battery,  evidence  as  to  the  conduct  of  the  plaintiff  at  other 
times  and  upon  other  occasions,  the  assault  and  battery  having  been  com. 
mitted  without  any  provocation  given  at  the  time,  can  not  be  given  in 
evidence  to  mitigate  the  damages. 

3.  Newly  discovered  evidence — affidavit  must  state  positively  that  it 
is  true.  An  affidavit  setting  forth  newly  discovered  evidence  must  state 
positively  that  the  new  evidence  is  true,  and  it  is  faulty  if  it  fails  in  this 
particular. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Messrs.  Haines  &  Tripp,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  trespass  assault  and  battery,  in  the  Cook  circuit 
court,  by  Dennis  Gleason,  plaintiff,  against  Thomas  Murphy, 
defendant,  resulting  in  a  verdict  for  the  plaintiff,  on  which 
the  court  rendered  judgment,  having  denied  a  motion  for  a 
new  trial. 

It  appears,  after  verdict  found,  and  whilst  a  motion  was 
pending  to  set  it  aside,  and  to  arrest  the  judgment,  the  plain- 
tiff died,  and  the  same  was  suggested  to  the  court,  and  that 
letters  of  administration  had  been  granted  to  Terrence  and 
Mary  McGrath,  and  the  suit  thereafter  progressed  in  the 
name  of  the  administrators,  their  names  appearing  thereafter 
as  plaintiffs  on  the  record.  Appellant's  abstract  is  entitled, 
Thomas  Murphy,  appellant,  against  Terrence  McGrath  and 
Mary  McGrath,  administrators  of  Dennis  Gleason,  deceased, 
appellees.  At  common  law,  doubtless  the  action  would  have 
abated  on  the  death  of  the  plaintiff  before  final  judgment, 
but  by  the  act  of  the  General  Assembly  of  this  State,  in  force 
July  1,  1872,  it  survived  to  the  personal  representatives. 
Laws  of  1872,  p.  108,  sec.  123.  There  is  nothing  in  the  way 
of  executing  the  judgment  by  the  administrators. 
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Complaint  is  made  that  the  court  refused  the  following  in- 
struction asked  by  the  defendant: 

"  If  the  jury  believe,  from  the  evidence,  that  on  the  4th  day 
of  July,  1873,  the  plaintiff  threatened  to  kill  the  defendant 
with  a  cleaver,  and  if  they  should  further  believe,  from  the 
evidence,  that  in  his  testimony  with  reference  to  said  threat, 
the  said  plaintiff  knowingly  and  wilfully  swore  to  what  he 
knew  to  be  false  in  a  matter  material  to  the  issue,  then  the 
jury  may  disregard  the  whole  of  his  testimony,  except  so  far 
as  the  same  is  corroborated  by  other  credible  evidence  given 
to  the  jury  by  other  credible  witnesses  in  the  trial  of  this 
case." 

As  to  the  first  branch  of  the  instruction,  it  has  been  held 
that  acts  done,  or  words  spoken  by  the  plaintiff  some  time 
previous  to  the  assault,  Avhich  were  part  of  a  series  of  provo- 
cations, often  reiterated,  and  continued  up  to  the  time  of  the 
attack,  are  admissible  in  evidence  in  mitigation  of  damages. 
But  evidence  with  respect  to  the  conduct  of  the  plaintiff  at 
other  times  and  upon  other  occasions,  the  assault  and  battery 
having  been  committed  without  any  provocation  given  at  the 
time,  can  not  be  given  in  evidence  to  mitigate  the  damages. 
1  Waterman  on  Trespass.  238,  239.  The  assault  by  the 
plaintiff  against  the  defendant,  as  occurring  twenty-one  days 
prior  to  the  assault  and  battery  complained  of,  was  not  a  sub- 
ject for  the  consideration  of  the  jury.  As  to  the  last  clause 
of  the  instruction,  the  substance  of  it  was  given  in  defend- 
ant's first  instruction,  and  the  court  did  not  err  in  refusing 
to  repeat  it. 

It  is  claimed  a  new  trial  should  have  been  granted  on  the 
newly  discovered  evidence  brought  to  the  notice  of  the  court. 

That  testimony  is  cumulative  upon  the  testimony  of  other 
witnesses  of  defendant  heard  on  the  trial,  of  which  he  was  one. 
It  is  by  no  means  of  a  character  to  determine  the  verdict  in 
his  favor,  or  to  lessen  the  damages.  The  affidavit  of  ap- 
pellant setting  out  this  new  evidence  does  not  come  up  to  the 
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requirements  of  the  law  in  such  cases,  as  held  in  Ritchey  v. 
Wed.  23  111.  385,  where  it  was  said  the  affidavit  must  state 
positively  the  new  evidence  is  true.  The  affidavit  is  faulty 
in  this  particular. 

Seeing    no   error    in   the   record,   the  judgment   must    be 
affirmed. 

Judgment  affirmed. 


George  L.  Thatcher 

v. 

The  People  ex  rel.  Henry  B.  Miller. 

1.  Taxation— judgment  for  delinquent  taxes — effect  of  mere  irregulari- 
ties. By  the  adoption  of  section  191  of  the  present  Revenue  Law,  nearly 
if  not  all  the  previous  decisions  of  this  court  in  regard  to  informalities 
and  irregularities  in  the  proceedings  of  any  of  the  officers  connected  with 
the  assessment,  levying  or  collecting  of  the  taxes,  not  affecting  the  sub- 
stantial justice  of  the  tax  itself,  have  been  abrogated  as  rules  for  the 
determination  of  cases  arising  after  the  adoption  of  such  section,  and 
courts  can  now  only  look  to  objections  which  affect  the  substantial  justice 
of  the  tax. 

2.  The  neglect  or  refusal  of  the  county  clerk,  upon  request  properly 
made  in  due  time  by  the  owner  of  all  the  lots  in  certain  blocks  to  include 
them  for  assessment  in  the  books  returned  to  the  assessor  in  blocks  and 
not  in  lots,  is  only  an  informality  in  the  assessment  of  the  property  for 
taxation,  which  in  nowise  affects  the  substantial  justice  of  the  tax  itself, 
and  hence  the  assessment  is  valid. 

3.  If  the  owner  of  property  suffers  any  wrong  by  the  refusal  of  the 
county  clerk  to  include  his  lots  for  assessment  in  the  books  returned  to 
the  assessor  in  blocks  instead  of  lots,  his  remedy  is  to  be  sought  in  an 
action  against  the  clerk. 

4.  Same — road  and  bridge  tax — how  levied.  Under  the  Township  Or- 
ganization Law,  the  town  meeting  is  authorized  to  direct  the  raising  of 
money  for  constructing  and  repairing  roads,  bridges  and  causeways,  to 
the  extent  allowed  by  law,  and  section  120  of  the  Road  and  Bridge  Law 
(R.  S.  1874)  authorizes  a  tax  to  be  levied  of  not  exceeding  40  cents  on  the 
$100  worth  of  taxable  property  in  the  town,  for  road  and  bridge  purposes. 
It  seems,  from  these  two  sections,  that  the  road  tax  may  be  levied  by 
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either  mode  as  therein  provided.  If  the  town  meeting  fails  to  make  such 
a  levy,  it  can  be  done  in  the  manner  prescribed  by  section  120  of  the 
Road  and  Bridge  Law,  but  when  it  is  levied  in  one  mode,  it  can  not  be 
done  in  the  other.    The  statute  contemplates  the  levy  of  but  one  such  tax. 

5.  Where  the  people  of  a  town,  by  a  vote  in  a  town  meeting,  levy  an 
amount  not  exceeding  40  cents  on  the  $100  worth  of  taxable  property  in 
the  town,  for  road  purposes,  and  the  amount  is  extended  by  the  county 
clerk,  the  tax  is  legally  levied  and  properly  extended. 

6.  Same — none  but  party  affected  can  complain  of  excess  in  extension  of 
tax  over  amount  levied.  Where  it  is  claimed  that  the  amount  of  school 
tax,  as  extended  by  the  county  clerks,  is  in  excess  of  the  amount  levied, 
the  party  complaining  must  show  that  some  part  of  the  excess  is  charged 
against  his  property,  for  if  it  is  all  charged  against  the  property  of  others, 
it  in  nowise  concerns  him  or  his  interest  whether  they  pay  it  or  not. 

7.  And  even  if  a  small  excess  over  the  amount  of  tax  levied  is  extended 
by  the  clerk  by  mistake,  and  is  equally  distributed  on  each  tract  of  land, 
amounting  to  no  more  than  about  one  and  a  half  cents  per  tract,  it  could 
not  be  held  to  substantially  affect  the  justice  of  the  tax  and  defeat  its  col- 
lection. 

8.  Same—; failure  to  extend  road  tax  in  separate  column,  does  not  vitiate 
the  tax.  Whilst  the  law  directs  the  town  taxes  to  be  extended  in  separate 
columns  on  the  collectors'  books,  it  does  not  declare  that  a  failure  to  do 
so  shall  render  the  tax  invalid,  nor  does  justice  or  public  policy  require 
that  such  an  effect  should  be  given  to  the  statute.  Such  failure  does  not 
affect  the  substantial  justice  of  the  tax,  and  can  not  defeat  its  collection. 

9.  Same—; failure  of  town  clerk  to  certify  levy  of  tax  to  county  clerk  at 
proper  time.  The  failure  of  the  town  clerk  to  certify  the  levy  of  a  town 
tax  to  the  county  clerk,  within  the  time  required  by  law,  does  not  invali- 
date the  tax. 

10.  Delinquent  taxes — when  printer' 's  fee  may  be  taxed  as  costs.  When 
the  list  of  delinquent  lands  is  placed  in  the  bauds  of  the  printer  by  the 
collector,  he  is  authorized  to  charge  and  collect  the  printer's  fee  pro- 
vided for  by  law  in  such  cases,  although  the  owner  of  land  in  the  list  may 
offer  to  pay  the  taxes  thereon  before  the  paper  containing  such  delinquent 
list  is  actually  published. 

11.  Transcript  of  record  —  what  it  should  contain.  In  tax  cases 
brought  to  this  court,  there  is  no  necessity,  in  giving  the  list  of  lands,  to 
include  in  the  record  any  other  tracts  than  those  iuvolved  in  the  appeal 
or  writ  of  error.  It  is  wrong  to  litigants  to  incumber  the  record  with 
long  lists  of  lands  not  in  dispute  and  having  no  connection  with  the  mat- 
ter  in  litigation,  and  if  attorneys  bring  such  records  to  this  court,  the 
costs  uselessly  made  by  including  such  unnecessary  matter  will  be  taxed 
to  their  clients. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
M.  R.  M.  Wallace,  Judge,  presiding. 

Mr.  George  L.  Thatcher,  and  Mr.  Francis  C.  Russell, 

for  the  appellant.  > 

Mr.  John  M.  Rountree,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court; 

The  county  collector  of  Cook  county  applied  to  the  county 
court,  at  the  June  term,  1875,  for  an  order  for  the  sale  of 
lands  then  delinquent  for  taxes  for  the  year  1874.  Appellant 
appeared,  claiming  to  be  interested  in  several  parcels  so  re^ 
turned,  and  resisted  the  rendition  of  the  judgment.  He  filed 
a  number  of  objections,  which  the  court,  on  a  hearing,  over- 
ruled, and  ordered  the  sale  of  the  lands,  or  so  much  thereof 
as  would  be  sufficient  to  pay  the  taxes  and  costs,  from  which 
this  appeal  is  prosecuted. 

The  first  objection  urged  is,  that  the  county  collector,  on  a 
tender  made  by  appellant  of  all  the  taxes  and  costs,  except 
the  printer's  fee,  amounting  to  ten  cents  on  each  tract,  refused 
to  receive  the  money  unless  he  would  pay  the  printer's  fee 
with  the  tax  and  other  costs.  This  tender  was  made  some 
four  or  five  days  before  the  date  of  the  paper  containing  the 
publication  of  the  delinquent  list.  At  the  time  the  tender 
was  made,  the  collector  had  previously  placed  the  list  in  the 
hands  of  the  printer  for  publication,  the  type  had  been  set 
and  the  portion  of  the  paper  containing  the  numbers  of  these 
lands  had  been  struck  off,  but  had  not  been  distributed  to  the 
patrons  of  the  paper.  This,  it  is  insisted,  entitled  appellant 
to  a  judgment  as  to  this  charge  of  ten  cents  printer's  fee,  and 
it  is  urged  that  the  court  below  erred  in  rendering  judgment 
therefor. 

The  22d  section  of  the  chapter  entitled  "Fees  and  Salaries," 
R.  S.  1874,  p.  512,  is  this:  "For  printer,  for  advertising 
delinquent  lists,  in  all  counties,  for  each  tract  of  land,  twenty 
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cents;  for  each  town  lot,  ten  cents — to  be  taxed  and  collected 
as  costs."  Under  this  provision,  the  printer  was  manifestly 
entitled  to  collect  his  fees  for  publication.  It  can  not  be 
supposed  the  General  Assembly  would  do  so  unjust  a  thing  as 
to  permit  a  tax-payer,  after  the  printer  had  performed  all  the 
labor  and  incurred  all  the  expense  of  the  publication  of  the 
list  but  simply  distributing  or  mailing  his  paper,  to  deprive 
him  of  his  compensation  for  the  labor  performed  and  expenses 
incurred,  by  paying  his  taxes;  nor  could  so  unjust  a  purpose 
have  been  intended  as  to  permit  him  thus  to  impose  the  bur- 
then upon  the  collector.  All  the  labor  of  publication  had 
been  performed  and  the  expenses  incurred,  and  it  was  all 
occasioned  by  the  tardy  action  of  appellant  in  not  coming  for- 
ward and  paying  his  taxes  before  the  delinquent  list  was 
placed  in  the  printer's  hands.  Had  the  collector  the  power 
to  receive  the  tax  and  then  make  the  correction,  which 
he  had  not,  it  would  have  involved  much  inconvenience  and 
cost  to  the  printer. 

We  have  no  doubt  that  a  fair  and  reasonable  construction 
of  this  statute  authorizes  the  collector,  at  any  time  after  he 
has  placed  his  list  in  the  hands  of  the  printer,  to  charge  and 
collect  the  printer's  fee.  It  is  only  thus  that  a  publication 
could  be  made.  If  all  persons  were  to  have  the  right  to  thus 
escape  the  payment  of  this  fee,  at  any  time  before  the  paper 
was  actually  circulated,  it  would  operate  oppressively  on  the 
printer  or  collector,  or  both,  as,  where  large  numbers  should 
so  pay,  it  would  involve  time,  labor  and  expense  to  take  tracts 
paid  on  out  of  type  as  payments  should  be  made,  and  require 
the  change  of  the  printer's  forms,  all  producing  confusion, 
delay  or  expense. 

We,  however,  perceive  no  reason  why  the  collector  should 
not  have  received  and  receipted  for  the  taxes  and  costs  which 
were  tendered,  specifying  that  the  printer's  fee  was  not  in- 
cluded in  the  receipt,  and  then  have  corrected  the  list  after  it 
was  returned  to  the  clerk,  so  as  to  have  asked  judgment  for 
the  printer's  fee  on  each  lot.     He  would  thus  have  prevented 
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the  delay  in  the  collection  of  this  tax,  and  the  State,  count}-, 
towns  and  other  corporate  bodies  would  have  received  the 
revenue  to  which  they  were  entitled,  and  which  appellant,  by 
his  tender,  admitted  to  be  due. 

Without  stopping  to  inquire  whether  appellant  has  shown 
such  title  or  interest  in  the  property  returned  as  delinquent, 
as  to  entitle  him,  under  the  statute,  to  urge  objections  to  the 
rendition  of  a  judgment  for  the  sale  of  the  land  for  the  pay- 
ment of  these  taxes,  or  without  holding,  as  we  no  doubt 
might,  that  the  tender  precludes  appellant  from  raising  objec- 
tions to  any  portion  beyond  the  printer's  fee,  we  choose  to 
consider  the  questions  appellant  has  raised  on  this  record. 
The  questions  otherwise  fairly  arise  on  the  record,  and  it  may 
be  desirable  that  our  present  Revenue  Law  shall  receive  an 
early  construction,  and  thus  prevent  delay  in  the  collection 
of  the  public  revenues. 

It  is  urged  that,  as  the  county  clerk  refused,  on  request 
properly  made  and  in  due  time,  to  include  a  portion  of  these 
lots  for  assessment  in  the  books  returned  to  the  assessors,  in 
blocks  and  not  in  lots,  the  assessment  is  void,  and  the  tax  can 
not  be  enforced.  The  66th  section  of  the  chapter  entitled 
"Revenue"  is  referred  to  in  support  of  the  position.  It 
contains  this  provision:  "And  where  all  lots  in  one  block 
belong  to  one  owner,  they  shall,  at  the  request  of  the  owner 
or  his  agent,  be  listed  as  one  block."  To  this  there  are  two 
answers:  first,  appellant  failed  to  show  that  he  was  the  owner, 
and  next,  the  provisions  of  the  191st  section  of  the  Revenue 
Law  manifestly  cures  this  defect.  It  provides  that  "no  assess- 
ment of  property  or  charge  for  any  of  said  taxes  shall  be 
considered  illegal  on  account  of  any  irregularity  in  the  tax 
lists  or  assessment  rolls,  or  on  account  of  the  assessment 
rolls  or  tax  lists  not  having  been  made,  completed  or  returned 
within  the  time  required  by  law,  or  on  account  of  the  prop- 
erty having  been  charged  or  listed  in  the  assessment  roll  or 
tax  list  without  name,  or  in  any  other  name  than  that  of  the 
rightful  owner;  and   no  error  or  informality  in  the  proceed- 
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ings  of  any  of  the  officers  connected  with  the  assessment, 
levying  or  collecting  of  the  taxes  not  affecting  the  substantial 
justice  of  the  tax  itself,  shall  vitiate  or  in  any  manner  affect 
the  tax  or  the  assessment  thereof. " 

These  provisions  are  broad  and  comprehensive.  The 
lavish,  if  not  reckless,  expenditure  of  money,  and  the  un- 
precedented manner  in  which  local  municipalities  have 
incurred  debts  to  make  expensive  improvements,  and  to 
beautify  and  adorn  their  public  grounds  and  buildings,  have 
been  attended  with  their  natural  and  inevitable  result — hio-h. 
taxes,  operating  as  a  burthen  on  business  and  property,  which, 
it  is  believed,  led  to  resisting  the  payment  of  such  taxes  to 
an  extent  that  compelled  the  General  Assembly  to  prevent 
virtual  repudiation  by  escaping  their  payment  on  purely  tech- 
nical grounds.  Hence  this  amendment  to  our  Revenue  Law, 
and  by  it  nearly  if  not  all  our  previous  decisions  have  been 
abrogated  as  rules  for  the  determination  of  cases  arising  after 
the  adoption  of  this  amendment.  By  it  the  courts  can  only 
look  to  objections  which  affect  the  substantial  justice  of  the 
tax.  Under  our  system  of  self-government,  the  power  to  have 
an  economical  and  prudent  administration  of  public  affairs, 
or  the  opposite,  is  fully  and  entirely  in  the  hands  of  the  tax- 
payers themselves.  When  they  desire  economy,  they  have 
only  to  elect  men  to  office  who  will  conform  to  such  require- 
ments; but  when  debts  are  incurred  and  expensive  improve- 
ments are  made  for  the  public,  they  must  be  paid  for,  and 
that  can  only  be  done  by  taxation,  and  every  principle  of 
natural  justice  demands  that  the  burthen  be  borne  propor- 
tionally by  the  taxable  property  of  the  district  or  municipality. 
It  would  be  great  injustice  to  permit  some  to  escape  the  pay-' 
ruent  of  taxes  on  mere  technical  grounds,  and  impose  the  bur- 
den on  those  too  conscientious  to  endeavor  to  escape  their  just 
and  fair  proportion  of  the  burthen  of  supporting  the  govern- 
ment, from  which  they  derive  all  their  protection  to  life, 
liberty  and  property.     This  seems  to  be  the  reason  moving 
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the  General  Assembly  in  making  so  just  and  salutary  an 
amendment  to  our  revenue  system. 

Now,  this  omission  of  the  county  clerk  was  only  an  infor- 
mality in  the  assessment  of  this  property  for  taxation,  that 
in  nowise  affects  the  substantial  justice  of  the  tax  itself.  It 
does  not  necessarily  increase  the  valuation  of  the  lots;  it  does 
not  impose  a  higher  rate  of  taxation,  or  a  tax  illegal  or  un- 
warranted by  law,  or  for  an  illegal  purpose,  nor  does  it 
impose  a  tax  on  property  exempt  from  taxation.  As  the 
assessment  was  made,  it  only  subjects  appellant  to  the  pay- 
ment of  his  just,  reasonable  and  proportionate  share  of  the 
public  burthens,  and  in  no  light  in  which  we  can  view  the 
question,  does  it  in  the  slightest  degree  affect  the  substantial 
justice  of  the  tax.  If  appellant  has  suffered  any  wrong,  his 
remedy  is  to  be  sought  by  an  action  against  the  clerk,  who 
failed  to  comply  with  his  request.  That  such  omissions  of 
duty  by  the  officers  having  charge  of  the  levy  and  collection 
of  the  taxes  were  not  designed  to  affect  the  validity  of  the  tax, 
is  further  shown  by  the  enactment  of  the  287th  and  288th 
sections  of  the  Revenue  Law,  imposing  penalties  upon  officers 
for  failure  or  refusal  to  perform  their  duty  under  the  Revenue 
Law.  These  sections  were  introduced  as  amendments  with 
that  incorporated  in  the  191st  section,  and  obviously  to  ren- 
der such  officers  liable  for  non-performance  of  duty  which 
produced  injury  to  the  tax-payer,  and  of  which  he  could  not 
avail  to  avoid  the  payment  of  his  taxes,  as  well  as  where  it 
enabled  him  to  escape  their  payment.  There  is  no  force  in 
this  objection. 

It  is  next  urged  that  the  court  below  erred  in  refusing  to 
allow  the  objection,  that  the  certificate  returned  by  the  town 
clerk  shows  that  the  assessment  of  taxes  is  in  excess  of  the 
sum  authorized  by  law.  On  examination,  we  fail  to  find  that 
such  fact  is  apparent,  nor  has  appellant  shown  in  what  man- 
ner or  to  what  extent  the  alleged  excess  has  been  produced  or 
exists.  It  is  said  that  $4911.47  was  levied,  when  only  $816 
was  authorized.     No  law  has  been  referred  to  which  limits 
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the  sum  to  the  latter  amount,  nor  are  we  aware  of  any  such 
limitation.  Hence  we  fail  to  see  the  force  of  the  objection 
urged.  If,  however,  appellant  refers,  or  intends  to  refer,  to 
the  extension  of  the  tax  by  the  clerk,  then  the  answer  is,  that 
these  amounts  both  appear  to  have  been  levied  by  a  vote  of 
the  people,  in  town  meeting.  The  people,  by  a  vote,  levied 
the  larger  sum  for  road  purposes  and  the  smaller  one  for  town 
purposes.  Now,  the  third  clause  of  section  40  of  article  4  of 
the  Township  Organization  Law,  It.  S.  1874,  p.  1072,  expressly 
authorizes  the  town  meeting,  by  vote,  to  direct  the  raising  of 
money  for  constructing  or  repairing  roads,  bridges  or  cause- 
ways, to  the  extent  allowed  by  law.  The  120th  section  of 
the  Road  and  Bridge  Law,  R.  S.  1874,  p.  932,  authorizes  a 
tax  to  be  levied  of  not  exceeding  40  cents  on  the  $100  worth 
of  taxable  property  in  the  town,  for  road  and  bridge  purposes. 
There  is  nothing  in  this  record  to  show  that  the  sum  of 
$4095.47  exceeded  that  rate  on  the  taxable  property  in  the 
town.  It  would  seem,  from  these  two  sections,  that  the  road 
tax  might  be  levied  by  either  mode  as  therein  provided.  If 
the  town  meeting  should  fail  to  make  such  a  levy,  then  it 
could  be  done  in  the  manner  prescribed  by  section  120  of 
the  Road  and  Bridge  Law,  but  when  it  has  been  levied  in 
one  mode,  it  can  not  be  by  the  other.  The  statute  contem- 
plates the  levy  of  but  one  such  tax.  We  are  therefore  clearly 
of  opinion  this  road  tax  was  legally  levied  by  the  town  meet- 
ing, and  was  properly  extended  by  the  county  clerk. 

It  is  not  questioned  that  the  town  meeting  had  power  to 
levy  the  $816  for  the  purpose  of  defraying  town  expenses, 
but  it  is  urged  that  the  school  tax  exceeded  in  amount  the 
sum  authorized  to  be  levied.  The  proper  officers  levied,  as 
appears  by  their  certificate,  $7000  for  school  purposes,  but  it 
is  claimed  that  the  amount  extended  in  the  collector's  books, 
as  we  understand  it,  was  $7060.33,  as  the  aggregate  of  the 
whole  tax.  Appellant  has  not  shown  that  any  portion  of  this 
excess,  if  it  in  fact  exists,  was  charged  against  his  property. 
For  aught  that  appears,  the  excess,  by  mistake,  may  all  have 
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been  charged  to  one  or  but  few  tracts,  and  they  the  property 
of  some  one  else  than  appellant,  and  if  so,  it  in  nowise  con- 
cerns him  or  his  interest  whether  they  shall  or  not  pay  the 
excess.  If  they  should,  it  by  no  means  operates  to  his  injury. 
If  we  are  left  to  conjecture  alone,  as  we  are,  then  it  is  more 
reasonable  to  conclude  that  the  difference  in  amounts  was 
produced  in  extending  the  tax  against  one  or  a  few  tracts, 
than  that  the  clerk  would  intentionally  incur  the  penalties 
of  the  law  by  deliberately  raising  the  amount  levied  on  all 
the  property  assessed.  Appellant,  to  obtain  the  relief  sought, 
should  have  shown  that  the  tax  was  void  in  its  levy,  or  that 
the  law  had  been  violated  in  such  a  manner  as  to  affect  the 
substantial  justice  of  the  tax  itself  levied  on  his  property. 

But  even  if  the  excess  was  equally  distributed  on  each  tract, 
it  could  not  have  amounted  to  more  than  one  and  a  half  cents 
on  each  lot,  and  that  could  not  be  held  to  substantially  affect 
the  justice  of  appellant's  taxes.  De  minimis  non  curat  lex.  It 
would  be  unheard  of  to  hold  such  a  trifle  to  be  substantially 
unjust  and  requiring  the  defeat  of  the  collection  of  the  rev- 
enue of  the  State,  counties,  schools  and  other  municipalities. 

It  is  next  urged  that  the  law  was  violated  by  the  county 
clerk  having  failed  to  extend  the  road  tax  in  a  separate 
column  on  the  collectors'  books.  Whilst  the  law  directs  this 
to  be  done,  it  does  not  declare  that  a  failure  to  do  so  shall 
render  the  tax  invalid,  nor  does  justice  or  public  policy 
require  that  such  an  effect  should  be  given  to  this  statute.  A 
failure  to  extend  the  town  taxes  in  separate  columns  does  not 
at  all  affect  the  substantial  justice  of  the  tax.  It  may  in- 
volve the  necessity  of  making  a  simple  calculation  to  deter- 
mine the  proportion  of  the  tax  which  shall  be  paid  to  different 
town  officers,  in  case  the  entire  amount  should  not  be  col- 
lected. The  carelessness,  or  even  the  wilfulness,  of  the  clerk, 
in  not  observing  this  provision,  can  not  be  held  to  defeat  the 
collection  of  the  tax.  If  appellant  has  sustained  injury  by 
this  failure  to  comply  with  the  law,  he  must  be  left  to  seek 
his  remedy  by  an  action  against  the  clerk. 
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It  is  next  urged  that  the  town  clerk  of  South  Chicago 
failed  to  certify  the  levy  of  the  tax  to  the  county  clerk,  on  or 
before  the  second  Tuesday  in  August,  as  required  by  the  122d 
section  of  the  Revenue  Law,  and  the  case  of  Mix  v.  The  People, 
72  111.  241,  is  referred  to  as  sustaining  the  proposition 
that  such  failure  was  fatal  to  the  validity  of  the  tax.  In  the 
case  of  Buck  v.  The  People,  78  111.  560,  it  was  held  that  the 
subsequent  adoption  of  the  191st  section  of  the  Revenue  Law 
fully  cured  this  defect,  and  overruled  the  case  of  Mix  v.  The 
People.  It,  then,  follows  that  there  is  no  force  in  this  objec- 
tion. 

We  find  in  this  and  other  tax  cases  the  records  are  most 
bunglingly  made.  They  are  out  of  all  shape  for  filing,  and 
are  extremely  inconvenient  to  handle  or  refer  to,  and  are 
greatly  larger  than  fairness  to  litigants  warrants.  It  is  a 
matter  of  surprise  that  any  clerk  should  be  willing  to  permit 
such  unshapely  things  to  go  from  his  office.  In  giving  the 
list  of  lands  against  which  the  taxes  being  contested  are 
levied,  it  is  wholly  unnecessary  to  give  any  other  tracts  not 
involved  in  the  appeal  or  writ  of  error.  It  is  a  manifest 
wrong  to  litigants  to  incumber  the  record  with  long  lists  of 
lands  not  in  dispute  and  having  no  connection  with  the  mat- 
ter in  litigation.  It  unjustly  increases  the  costs,  unneces- 
sarily incumbers  the  record  and  is  wholly  useless.  If  attor- 
neys bringing  such  cases  to  this  court  fail  to  have  this  wrong 
corrected,  we  shall  be  under  the  necessity  of  taxing  the  costs 
thus  uselessly  made  to  their  clients.  It  would  require  the 
exercise  of  but  slight  skill  and  but  little  effort  to  present 
such  records  in  the  usual  form,  and  to  avoid  the  slovenly 
appearance,  and  render  the  records  easy  to  be  handled  and 
convenient  to  be  filed. 

A  careful  examination  of  the  objections  urged,  fails  to  dis- 
close any  error  for  which  the  judgment  of  the  court  below 
should  be  reversed,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
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ABATEMENT. 
Death  of  plaintiff. 

1.  In  trespass.  In  an  action  of  trespass  for  an  assault  and  battery, 
if  the  plaintiff  died  after  verdict  and  before  final  judgment,  at  common 
law  the  suit  abated,  but  by  the  statute  in  force  July  1,  1872,  Laws  1872, 
p.  108,  sec.  123,  it  survives  to  the  personal  representatives.  Murphy  v. 
McOrath  et  al.,  Admrs.  594. 

ABSTRACT    OF   RECORD.     See  PRACTICE    IN   THE    SUPREME 
COURT,  3. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Blanks  in  certificate. 

1.  Supplying  words.  Whilst  it  was  true  that  the  court  can  not  sup- 
ply  words  to  fill  a  blank  in  a  certificate  of  acknowledgment  to  sustain 
a  deed,  the  converse  of  that  doctrine,  which  is  just  as  unquestionable 
law,  prohibits  the  supplying  words  to  fill  the  blank  to  defeat  the  deed. 
Hartslwm  v.  Dawson,  108. 

Sufficiency  of  certificate. 

2.  In  this  case,  the  certificate  of  the  officer  taking  the  acknowledg- 
ment of  the  deed  was,  "  that  on  this  day  personally  appeared  before  me 
A.  P.  Henkins  and  Elizabeth  Henkins,  his  wife,  whose  names  appear 
subscribed  to  the  foregoing  deed  of  conveyance  as  having  executed  the 

same,  who personally  known  to  me  to  be  the  real  persons  who,  and 

in  whose  name  the  acknowledgment  is  proposed  to  be  made,  and  ac- 
knowledged the  execution  thereof  as  their  voluntary  act  and  deed,  and 
for  the  uses  and  purposes  therein  expressed :"  Held,  that  the  certificate 
was  in  substance  sufficient,  and  the  deed  was  properly  admitted  in  evi- 
dence.   Ibid.  108. 
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ACTIONS. 
Constructing  railroad  in  street. 

1.  Action  by  property  owners  for  injury  therefrom.  See  RAIL- 
ROADS, 7. 

Recovery  on  quantum  meruit.      See  CONTRACTS,  16. 

Commencement  of  suit. 

2.  To  enforce  mechanic's  lien.     See  LIENS,  2. 

When  action  survives. 

3.  In  trespass  for  assault  and  battery.    See  ABATEMENT,  1. 

ADMINISTRATION  OF  ESTATES. 
Payment  of  claims. 

1.  At  what  time.  As  a  general  rule,  it  is  no  part  of  an  administra- 
tor's duty  to  pay  a  claim  against  an  estate  until  the  creditor  presents  it 
to  the  county  court,  proves  it  and  the  court  allows  it.  Walker  et  al.  v. 
Diehl,  473. 

2.  Where  an  administrator  pays  a  claim  before  it  is  allowed  by  the 
court,  he  does  so  at  his  peril,  and  he  must  take  the  risk  of  proving  it 
and  getting  it  allowed,  the  same  as  any  other  creditor.     Ibid.  473. 

Sale  of  land  to  pay  debts. 

3.  Of  the  petition.  A  decree  of  sale  of  real  estate  by  an  administra- 
tor, unless  the  petition  avers,  and  the  proof  sustains  the  averment,  that 
the  decedent,  at  the  time  of  his  death,  left  debts  that  were  legally 
chargeable  upon  his  estate,  will  not  be  upheld.     Ibid.  473. 

4.  It  appeared,  from  the  petition  and  proof,  that  no  assets  came  to 
the  hands  of  the  administrator,  but  that  he  had  paid  out  of  his  own 
funds  taxes  on  real  estate,  insurance,  court  costs,  etc. :  Held,  that  these 
items  were  not  legitimate  charges  against  the  estate,  and  a  decree  for  a 
sale  of  land  to  pay  them  could  not  be  sustained.    Ibid.  473. 

5.  Where  the  petition  and  proof  show  that  the  only  legitimate  claim 
paid  by  an  administrator  was  the  funeral  expenses  of  the  deceased,  and 
that  there  is  no  personal  property,  but  it  does  not  appear  that  such 
claim  was  proved,  and  allowed  by  the  county  court,  a  decree  for  the 
sale  of  real  estate  by  the  administrator  to  pay  the  same  can  not  be  up- 
held.   Ibid.  473. 

6.  Allowed  only  in  case  provided  by  statute.  An  administrator  de- 
rives his  power  to  sell  real  estate  to  pay  debts  from  the  statute,  and 
unless  the  petition  shows  a  state  of  facts  contemplated  by  the  statute  to 
authorize  a  sale,  and  such  state  of  acts  is  sustained  by  the  proof,  a  de- 
cree of  sale  can  not  be  maintained.    Ibid.  473. 

7.  The  lands  of  one  dying  intestate  descend  to  the  heirs.  The  ad- 
ministrator takes  no  estate  or  title  therein.    He  has  only  a  bare  naked 
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ADMINISTRATION  OF  ESTATES. 
Sale  of  land  to  pay  debts.     Continued. 
power  to  sell  the  land  for  the  payment  of  such  debts  as  were  in  exist 
ence  at  the  time  of  the  death  of  the  decedent,  in  case  the  personal  prop- 
erty is  insufficient.     Walker  et  al.  v.  DieJd,  473. 

8.  An  administrator  can  not  make  debts  incurred  in  the  settlement 
of  the  estate,  alone,  the  foundation  for  a  decree  to  sell  real  estate.  Ibid. 
473. 

What  rights  pass  to  personal  representative. 

9.  Might  to  deed  under'  certificate  of  purchase  does  not.  See  JUDI- 
CIAL SALES,  1. 

Fraudulent  conveyance  by  intestate. 

10.  Jurisdiction  in  equity  to  set  it  aside.     See  CHANCERY,  23. 

In  case  op  the  death  of  a  partner. 

11.  Mights  as  between  the  estate  and  the  surviving  partner.  Same 
title,  16. 

Right  of  administrator  to  sue. 

12.  Must  be  questioned  in  court  below.    See  PARTIES,  4. 

AGENCY. 
Commissions  on  sales  of  real  estate. 

1.  Where  the  owners  of  real  estate  employ  a  real  estate  broker  to 
sell  land  for  them,  and  give  him  verbal  authority  to  make  such  sale, 
and  he  makes  a  sale  and  takes  a  written  contract  thereof  from  the  pur. 
chaser,  signed  by  him,  and  the  names  of  the  owners  are  signed  thereto 
by  one  having  verbai  authorit}7-  so  to  do,  although  the  contract  will  not 
be  binding  on  the  owTners,  for  want  of  written  authority  from  them  to 
sign  their  names  to  it,  yet,  if  the  purchaser  is  willing  to  abide  by  it, 
the  broker  will  be  entitled  to  his  commissions.  Ward  et  al.  v.  Law- 
rence et  al.  295. 

2.  The  owners  of  a  tract  of  land  on  the  Illinois  and  Michigan  Canal, 
being  inquired  of  by  a  real  estate  agent  as  to  the  price  of  the  land, 
replied,  fixing  the  price  and  saying  that  they  would  be  glad  if  the  agent 
could  sell  it  to  his  (the  agent's)  customer;  afterwards,  in  a  conversation 
with  the  agent,  it  was  agreed  that,  if  the  land,  which  was  frequently 
mentioned  as  55  acres,  could  be  sold  for  $400  per  acre,  the  agent  should 
have  $1000  commissions ;  the  agent  then  sold  the  land  and  gave  a  writ- 
ten contract,  in  which  it  was  described  as  55  acres  south  of  the  canal ; 
the  owners  were  willing  to  convey  the  land  to  the  purchaser  as  it  was 
conveyed  to  them,  being  55  acres  south  of  the  centre  of  the  canal,  but 
the  purchaser  would  not  take  it  by  that  description,  and  the  trade  fell 
through;  the  land,  in  the  conversations  between  the  owners  and  the 
agent,  had  been  spoken  of  only  as  their  land  down  on  the  canal :  Held, 
that  the  only  authority  the  agent  had  was,  to  sell  the  land  by  the 
description  by  which  the  owners  had  purchased  it,  and  that  he  was  not 
entitled  to  recover  commissions  on  the  sale,  as  made.    Ibid.  295. 

39— 79th  III. 
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AGENCY.    Commissions  on  sales  op  real  estate.    Continued. 

3.  In  a  suit  by  a  real  estate  agent  to  recover  commissions  on  a  sale 
of  defendant's  land,  where  the  defendant  had  employed  the  plaintiff  to 
sell  or  procure  an  offer  for  the  land,  and  the  plaintiff  applied  to  another 
agent,  and  he  to  a  third,  and  the  third  agent  sent  a  customer  to  the 
defendant,  who  purchased  the  land,  and  it  appeared  that  it  was  the  local 
custom  among  real  estate  agents  to  assist  each  other  in  making  sales, 
and  to  divide  the  commissions,  a  judgment  was  rendered  in  favor  of 
the  plaintiff:  Held,  that  it  was  through  the  instrumentality  of  plaintiff, 
and  those  he  interested  in  assisting  him,  that  defendant  was  enabled  to 
effect  the  sale,  and  the  judgment  should  be  affirmed.  Carter  v.  Web- 
ster, 435.  t 

When  agent  is  bound. 

4.  By  execution  of  contract.    See  CONTRACTS,  4,  5,  6. 

ALIMONY.    See  DIVORCE  AND  ALIMONY,  1  to  5. 

ALTERATION. 
Op  a  promissory  note. 

1.  Whether  material.  Where  a  promissory  note  is  executed  by  a 
part  of  the  makers,  and  delivered  to  the  payee,  and  he  makes  an  altera 
tion  in  the  note,  and  then  the  other  makers  sign  it,  without  knowledge 
of  such  alteration,  the  liability  of  those  subsequently  signing  is  not 
affected  by  the  alteration,  unless  it  is  so  material  as  to  discharge  the 
previous  signers  from  liability,  in  which  case  the  liability  of  the  subse- 
quent signers  would  be  affected.    Burlingame  v.  Brewster,  515. 

2.  A  promissory  note,  which  read,  "  I  promise  to  pay,"  etc.,  was  exe- 
cuted by  three  persons,  and  space  left  for  the  signature  of  a  fourth, 
and  below  the  signatures  and  space  was  written  the  words :  "As  trus- 
tees of  First  Universalist  Society."  The  note,  in  this  condition,  was 
given  to  the  payee,  for  the  purpose  of  obtaining  the  signature  of  the 
fourth  maker.  The  payee  tore  off  the  words,  "as  trustees  of  First 
Universalist  Society,"  and,  without  notifying  the  defendant,  obtained 
his  signature  to  the  note:  Held,  that  the  alteration  was  not  so  material 
as  to  discharge  those  first  signing  the  note,  and  consequently  the  last 
signer  was  liable  as  well  as  all  the  others.    Ibid.  515. 

AMENDMENTS. 

Op  affidavit  of  claim. 

1.  Discretionary.  Under  the  statute,  it  is  within  the  discretion  of 
the  court  to  permit  the  plaintiff  to  amend  the  original  affidavit  of  claim 
filed  with  the  declaration,  so  as  to  conform  to  the  provisions  of  the  law 
on  that  subject.    Healy  v.  Charnley  et  al.  592. 

2.  An  affidavit  of  claim  filed  with  the  declaration,  though  no  part 
thereof,  is  itself  a  pleading  authorized  by  the  statute,  and  is  amendable 
like  any  other  statement  of  the  plaintiff's  case.    Ibid.  592. 
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AMENDMENTS.     Continued. 
Of  bill  in  chancery. 

3.  Affidavit  not  required.  Courts  of  chancery  have  never  required 
an  affidavit  showing  grounds  for  filing  an  amended  bill,  but,  on  the  con- 
trary, it  is  always  allowed  when  the  chancellor  can  see  that  the  com- 
plainant, by  his  evidence,  has  made  a  case  requiring  relief,  but  is  variant 
from  the  bill.     Lewis  et  al.  v.  Lanphere,  187. 

4.  Effect  of  amendment.  When  an  amended  bill  is  filed,  it  is  not  an 
abandonment  of  the  original  bill,  and  the  complainant  is  not  precluded 
from  proving  allegations  in  the  original  and  not  in  the  amended  bill, 
nor  is  he  restricted  to  the  prayer  of  the  latter.    Ibid.  187. 

5.  Continuance  on  amendment  of  bill.  In  such  a  case,  if  the  defend- 
ant has  evidence  to  meet  the  case  made  by  the  complainant  under  his 
amended  bill,  and  it  is  beyond  his  reach,  and  he  has  been  guilty  of  no 
want  of  diligence,  the  chancellor,  on  a  proper  showing,  should  either 
continue  the  case  or  extend  the  time  to  procure  the  evidence.    Ibid.  187. 

Of  bill  and  answer. 

6.  To  make  new  parties.  A  party  complainant  will  be  permitted,  at 
any  stage  of  the  case  before  decree,  to  amend  his  bill,  to  make  formal 
parties,  and  have  them  enter  their  appearance.    Marsh  v.  Green,  385. 

7.  Where  the  answTer  of  a  defendant  to  a  bill  to  foreclose  and  reform 
a  mortgage,  states  that  a  purchaser  of  the  equity  of  redemption  had  sold 
and  conveyed  the  land  to  him  by  deed,  and  the  evidence  shows  that 
there  was  no  such  deed  executed,  but  only  a  bond  for  a  deed,  and  it  ap- 
pears, from  affidavits  accompanying  a  motion  for  leave  to  amend  his 
answer  to  conform  to  the  evidence,  that  there  are  other  persons,  not  par- 
ties to  the  suit,  claiming  a  portion  of  the  land  by  purchase  from  the 
mortgagor,  the  court  should  permit  the  answer  to  be  amended,  and  the 
bill  also,  if  desired.    Erickson  v.  Rafferty,  209.    See  PARTIES. 

In  proceedings  for  delinquent  taxes. 

8.  In  proceedings  for  judgment  against  delinquent  lands  for  taxes, 
all  amendments  may  be  allowed  which,  by  law,  could  be  made  in  any 
personal  action  in  the  court.    People  ex  rel.  v.  Rumsey,  521. 

9.  Where  a  party  contests  the  right  of  the  people  to  have  judgment 
against  his  property  for  taxes  because  it  has  been  doubly  assessed,  and 
the  court  permits  an  amendment  by  which  the  ground  of  the  objection 
is  removed,  that  is  all  he  is  equitably  entitled  to.    Ibid.  521. 

Amendment  of  declaration. 

10.  Entitles  defendant  to  file  additional  pleas.    See  PRACTICE,  13. 

Motion  to  strike  pleadings  from  the  files. 

11.  Effect  of  amendment  in  respect  thereto.    See  PRACTICE,  22. 
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APPEALS  AND  WRITS  OF  ERROR. 
When  they  will  lie. 

1.  From  decree  disposing  of  injunction.  Where  a  bill  is  for  an  injunc- 
tion only,  an  order  disposing  of  the  injunction  disposes  of  the  case,  and 
from  such  order  an  appeal  lies  to  the  Supreme  Court.  Prout  v.  Lomer 
et  al.  331. 

2.  From  order  confirming  master's  report.  On  a  creditor's  bill,  where 
the  case  is  referred  to  the  master  to  take  proof  and  ascertain  amounts 
of  claims,  etc.,  and  the  master  reports  adversely  to  a  claim  presented, 
and  the  court,  on  exception  to  the  master's  report,  confirms  the  same, 
an  appeal  from  such  order  of  confirmation  will  lie  to  the  Supreme  Court. 
Burnliam  et  al.  v.  Lamar  Insurance  Go.  160. 

3.  Decree  by  consent  not  reviewable.  See  PRACTICE  IN  THE  SU- 
PREME COURT,  6. 

Appeals  from  justices  of  the  peace. 

4.  When  perfected.  When  an  appeal  bond  is  accepted  and  approved 
by  the  justice,  even  if  it  is  defective,  the  appeal  is  nevertheless  taken 
from  the  judgment,  and  it  is  the  duty  of  the  opposite  party  to  follow  the 
case  to  the  appellate  court.    Miller  v.  Superior  Machine  Co.  450. 

5.  Payment  of  fees  required  of  appealing  party  presumed.  The 
money  required  to  be  advanced  by  the  appealing  party  to  the  clerk, 
under  sec.  33,  Revised  Statutes  1874,  page  515,  will,  in  the  absence  of 
proof,  be  presumed  to  have  been  paid  as  required  by  the  statute.  Ibid. 
450. 

From  the  county  court. 

6.  In  bastardy  case.  Under  the  R.  S.  of  1874,  an  appeal  lies  from 
the  county  to  the  circuit  court,  in  a  bastardy  case,  and  a  trial  may  be 
had  de  novo,  where  the  trial  is  had  in  the  county  court  since  the  revision 
took  effect.    Holcomb  v.  The-  People  ex  rel.  409. 

APPEAL  BOND. 
Execution  of  by  agent  for  company. 

1.  Presumption  as  to  seal.  Where  the  execution  of  an  appeal  bond 
is  in  the  name  of  a  company  by  its  agent,  with  a  scrawl  for  a  seal,  it 
will  be  presumed,  in  the  absence  of  proof,  that  the  seal  used  was  the 
proper  and  only  seal  of  the  company.  Miller  v.  Superior  Machine  Co. 
450. 

ARREST  OF  JUDGMENT. 
For  defective  declaration.    See  PLEADING,  1. 

ASSAULT  AND  BATTERY. 
Cause  of  action  survives.    See  ABATEMENT,  1. 
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ASSIGNMENT. 
Assignee  before  maturity. 

1.  Who  so  regarded,  so  as  to  cut  off  defenses.  A  executed  a  mortgage 
to  B  to  secure  the  payment  of  two  promissory  notes,  and  B  hypothecated 
one  of  the  notes  to  C,  who  recovered  a  judgment  on  it  against  A.  The 
other  note  was  hypothecated  by  B  to  a  bank,  to  secure  an  indebtedness 
which  he  owed  the  bank.  C  assigned  his  judgment  to  D,  as  adminis- 
trator of  F.  After  the  death  of  B,  his  administrator  paid  his  indebted- 
ness to  the  bank,  and  took  an  assignment  of  the  note  which  had  been 
hypothecated  there,  to  himself,  but  for  the  benefit  of  the  estate.  After 
the  death  of  both  B  and  F,  under  an  order  of  the  county  court,  the  ad- 
ministrator of  B  assigned  the  note,  which  had  been  assigned  to  him  by 
the  bank,  to  D,  as  administrator  of  F,  for  the  benefit  of  the  estate.  On 
a  bill  filed  by  D,  as  administrator,  to  foreclose  the  mortgage,  it  was  held, 
that  he  was  not  an  innocent  holder  of  the  mortgage  indebtedness  for 
value  before  maturity,  so  as  to  preclude  defendant  from  making  the 
same  defense  that  he  could  have  made  had  the  suit  been  in  the  name  of 
the  payee  of  the  notes  or  of  his  administrator ;  held,  also,  that  A  was  a 
competent  witness  to  testify  in  his  own  behalf.  Moberts  et  al.  v.  Pierce, 
Admr.  378. 

2.  Subject  to  what  defense.  Where  a  person  takes  an  assignment  of  a 
promissory  note  before  due,  for  a  valuable  consideration,  and  is  not 
guilty  of  bad  faith,  even  though  he  may  be  guilty  of  gross  negligence, 
he  will  hold  it  by  a  title  valid  against  the  world,  and  it  will  not,  in  his 
hands,  be  subject  to  the  defense  of  failure  of  consideration.  Shreeves  v. 
Allen,  553. 

3.  Bad  faith  must  be  proved,  to  deprive  an  assignee  of  the  character 
of  a  bona  fide  holder.  Mere  negligence  on  the  part  of  an  assignee  of 
negotiable  paper,  is  not  sufficient  to  deprive  him  of  the  character  of  a 
bona  fide  holder.  Proof  of  bad  faith,  alone,  will  deprive  him  of  that 
character.    Ibid.  553. 

Assignee  jOf  judgment. 

4.  Takes,  subject  to  all  defenses.  The  assignee  of  a  judgment  who 
takes  the  assignment  after  the  creditors  of  the  plaintiff  therein  have  ac- 
quired a  lien  upon  the  debt  represented  thereby,  by  service  of  garnishee 
process  on  the  defendant  in  the  judgment,  in  an  attachment  suit  com- 
menced by  them  against  the  plaintiff  in  the  judgment,  in  a  court  of 
competent  jurisdiction  in  another  State,  takes  the  assignment  subject  to 
all  defenses  the  judgment  debtor  may  be  able  to  establish,  and  no  de- 
fense can  be  more  available  than  payment  under  legal  proceedings  in  a 
court  of  competent  jurisdiction.    Allen  et  al.  v.  Watt  et  al.  284. 

5.  When  garnishee  may  enjoin  collection  of  judgment  by  assignee. 
See  INJUNCTIONS,  4. 
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ASSIGNMENT.     Continued. 
Of  policy  of  insurance. 

6.  When  of  such  a  character'  as  not  to  preclude  a  recovery  against  in- 
surer.   See  CHANCERY,  19. 

ATTACHMENTS. 
Defective  affidavit. 

1.  Not  void,  hut  merely  voidable.  When  the  statute  has  provided  that 
affidavits  in  attachment  proceedings  may  be  amended,  although  informal 
and  not  in  conformity  with  its  requirements,  a  sufficient  amount  of  vi- 
tality is  thereby  imparted  to  such  instruments  as  to  render  them  void- 
able  only,  and  not  absolutely  void.    Moore  v.  Mauk,  391. 

2.  An  affidavit  for  a  writ  of  attachment  before  a  justice  of  the  peace, 
which  does  not  state  on  what  account  the  indebtedness  was  incurred,  or 
that  affiant  believes  he  is  entitled  to  recover  the  amount  claimed  to  be 
due,  after  allowing  all  just  credits  and  set-offs,  or  the  residence  of  the 
debtor,  or  that,  upon  diligent  inquiry,  affiant  can  not  ascertain  his  place 
of  residence,  but  which  contains  all  the  other  requisites  under  the  stat- 
ute, is  defective  but  not  void,  and  can  only  be  attacked  in  a  direct 
proceeding,  and  is  sufficient  to  protect  those  acting  under  it.  Ibid. 
391. 

3.  Jurat  not  signed.  In  an  attachment  proceeding,  the  affidavit 
praying  for  the  writ  was,  in  all  respects,  good  and  formal,  and  signed 
by  the  affiant,  and  a  proper  jural  written  thereunder,  but  not  signed  by 
the  officer.  The  attachment  writ,  issued  on  the  same  day  the  affidavit 
was  filed,  recited  that  the  affiant  named  in  the  affidavit  had  complained 
on  oath  to  the  clerk  issuing  the  writ,  etc.,  and  the  affiant  testified  that 
he  did,  in  fact,  swear  to  the  affidavit  on  the  day  it  was  filed :  Held,  that 
the  affidavit  was  sufficient  to  authorize  the  issuing  of  the  attachment, 
and  could  not  be  assailed  by  the  defendant  therein  in  an  action  of  eject- 
ment, brought  by  him  to  recover  the  land  sold  under  the  attachment 
proceeding.    Kruse  v.  Wilson,  233. 

Of  the  lien,  when  from  foreign  county. 

4.  A  levy  on  real  estate  of  an  attachment  from  another  county  does 
not  become  a  lien  until  a  certificate  of  the  levy  is  duly  filed  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  is  situated.  Hall  v. 
Gould  et  al.  16. 

5.  Where  an  attachment  from  another  county  was  levied  on  land  the 
day  before  it  was  sold  under  a  deed  of  trust,  but  the  certificate  of  levy 
was  not  filed  until  after  the  sale,  the  attachment  did  not  become  a  lien 
on  the  land,  notwithstanding  notice  thereof  was  given  at  the  sale.  Ibid. 
16. 
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ATTORNEY  AT  LAW. 

Negligence  op  employee. 

1.  Liability  of  attorney  employing.  Where  an  attorney  at  law  em- 
ploys  another  person  to  prosecute  a  claim  placed  in  his  hands  for  col- 
lection, he  is  liable  to  his  client  for  the  negligence  of  the  person  so 
employed  by  him,  and  the  fact  that  such  person  is  himself  a  competent 
lawyer,  does  not  relieve  the  attorney  employing  him  Irom  liability  to 
his  client  on  account  of  such  negligence.     Walker  et  al.  v.  Stevens,  193. 

Negligence  in  prosecuting  claim. 

2.  A  claim  placed  in  the  hands  of  an  attorney  was  in  the  shape  of  a 
judgment  in  the  circuit  court,  and  it  was  presented  in  the  county  court, 
on  the  31st  of  October,  1865,  for  allowance  against  the  estate  of  the 
judgment  debtor;  the  only  question  in  regard  to  it  was  as  to  the  allow- 
ance of  an  alleged  credit  of  $25  claimed  to  be  evidenced  by  a  receipt. 
On  the  15th  of  August,  1866,  the  claim  not  having  been  allowed,  an 
order  of  distribution  of  the  estate  was  made  by  the  county  court,  which 
exhausted  the  assets  of  the  estate,  leaving  nothing  for  thie  claim :  Held, 
that  there  was  evidence  from  which  the  jury  might  find  that,  by  the 
exercise  of  proper  diligence  in  prosecuting  the  claim,  an  allowance 
might  have  been  obtained  prior  to  the  15th  day  of  August,  1866,  and 
that  if  it  had  been  so  obtained,  the  claim  would  have  shared  in  the 
order  of  distribution,  and  having  so  found,  their  verdict  should  not  be 
set  aside.    Ibid.  193. 

Striking  name  from  the  roll. 

3.  Power  of  Supreme  Court  over  license.  The  Supreme  Court,  having 
power,  by  express  statute,  to  grant  a  license  to  practice  law,  has  an  in- 
herent right  to  see  that  the  license  is  not  abused  or  perverted  to  a  use 
not  contemplated  in  the  grant.    People  ex  rel.  v.  Goodrich,  148. 

4.  In  granting  a  license  to  practice  law,  it  is  on  the  implied  under- 
standing the  party  receiving  it  shall,  in  all  things,  demean  himself  in  a 
proper  manner,  and  abstain  from  such  practices  as  can  not  fail  to  bring 
discredit  upon  himself  and  the  courts.    Ibid.  148. 

5.  Not  entitled  to  jury  trial.  The  Supreme  Court  has  power  to  strike 
the  name  of  an  attorney  from  the  roll  for  sufficient  cause  shown,  upon 
information,  and  the  defendant  has  no  right  to  have  such  case  tried  by 
a  jury.    Ibid.  148. 

6.  Cause  for.  When  an  attorney  publishes  advertisements  without 
any  signature,  representing  that  he  can  procure  divorces  for  causes  not 
known  to  the  law,  and  without  any  publicity,  and  without  reference  to 
the  residence  of  the  parties,  and,  by  such  advertisements,  solicits  busi_ 
ness  of  that  character  by  communication  through  a  particular  postoffice 
box,  by  its  number,  such  conduct  is  a  libel  on  the  courts  and  a  disgrace 
+,o  the  attorney,  and  is  calculated  to  bring  reproach  upon  the  profession, 
and  the  name  of  the  offending  party  should  be  stricken  from  the  roll. 
Ibid.  148. 
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Certificate  of  deposit. 

1.  Is  prima  facie  evidence  of  indebtedness.  In  a  suit  against  a  bank 
on  the  common  counts,  a  certificate  of  deposit,  signed  by  the  teller  of 
the  bank  and  delivered  to  the  plaintiff,  when  produced  and  proof  made 
that  it  was  signed  by  the  proper  officer  of  the  bank,  makes  a  prima 
facie  case.  The  certificate  is  an  acknowledgment  that  the  bank  had  the 
sum  of  money  specified  therein,  on  its  books,  to  the  credit  of  the  plain- 
tiff, and  the  burden  of  proof  is  on  it  to  show  that  it  has  in  some  way 
discharged  the  liability.     Cushman  v.  Illinois  Starch  Co.  281. 

Transfer  of  accounts. 

2.  Not  authorized  to  transfer  company  accounts  to  private  accounts  of 
its  treasurer,  by  private  arrangement  with  him.  An  arrangement  made 
between  the  treasurer  of  a  company  and  a  bank  with  which  the  funds  of 
the  company  are  deposited,  that  all  funds  deposited  to  the  credit  of  the 
company  should  be  transferred  to  the  private  account  of  the  treasurer, 
without  any  knowledge  of,  or  participation  therein  by,  the  managers  of 
the  business  of  the  company,  is  a  mere  private  arrangement  for  the  con- 
venience  of  the  treasurer,  which  would  not  authorize  the  bank  to  trans- 
fer funds  to  the  credit  of  the  treasurer  for  which  it  had  issued  a  certifi- 
cate of  deposit  to  the  company,  and  thus  relieve  itself  of  its  liability  to 
the  company  on  such  certificate.    Ibid.  281. 

3.  Where,  by  private  arrangement  between  a  bank  and  the  treasurer 
of  a  company  depositing  funds  with  it,  all  moneys,  as  soon  as  deposited 
by  the  company,  were  transferred  to  the  private  account  of  such  treas- 
urer as  a  matter  of  convenience  to  him,  such  arrangement,  whether 
binding  on  the  company,  whilst  the  treasurer  continued  in  office,  or  not, 
would  not  authorize  the  bank  to  transfer  money  deposited  by  the  com- 
pany to  his  private  account  after  he  ceased  to  be  such  treasurer  and  his 
successor  is  elected,  and  whether  he  had  notice  of  his  successor's  elec- 
tion or  not,  would  be  immaterial.    Ibid.  281. 

BASTARDY. 

Whether  a  civil  or  criminal  proceeding. 

1.  Although  a  proceeding  under  the  Bastardy  Act  is  so  far  a  civil 
suit  as  that  it  may  be  compromised,  yet,  so  far  as  the  arrest  and  trial 
are  concerned,  and  the  means  of  coercing  a  compliance  with  the  order 
of  the  court,  or  having  execution  of  the  judgment,  it  is  essentially  crim- 
inal in  form  and  effect,  and  is  a  matter  in  which  the  public  have  an 
interest.    Holcomb  v.  The  People  ex  rel.  409. 

Pleading  and  evidence. 

2.  Day  of  alleged  sexual  intercourse  not  material.  The  day  on  which 
it  is  alleged  that  the  prosecuting  witness  in  a  bastardy  proceeding  was 
got  with  child,  is  no  more  material  than  in  any  other  class  of  cases; 
although  she  may  be  mistaken  as  to  the  date,  yet,  if  the  jury  believe, 
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from  the  evidence,  that  the  defendant  is  the  father,  they  should  find  him 
guilty,  as  it  matters  not  on  what  day  he  became  so.    Holcomb  v.  The 
People  ex,  rel.  409. 
Cross-examination. 

3.  Where  the  prosecuting  witness  in  a  bastardy  proceeding  testified 
that  the  defendant  was  the  father  of  the  child,  and  to  the  time  and  place 
where  it  was  begotten,  and  also  to  acts  of  sexual  intercourse  with  the 
defendant  in  1869,  some  three  or  four  years  before :  Held,  that,  whether 
she  had  intercourse  with  other  men  since  1869,  was  not  a  proper  subject 
of  cross-examination.     Ibid.  409. 

4.  In  this  class  of  cases  an  exception  is  made  in  the  strict  rules  of 
cross-examination,  so  far  as  to  permit  the  defendant  to  ask  the  prosecu- 
trix whether,  wilhin  the  period  of  gestation,  she  has  had  intercourse 
with  other  men,  for  the  purpose  of  overcoming  the  probability  that  the 
accused  is  the  father  of  the  child.     Ibid.  409. 

BILLS  OF  DISCOVERY.    See  CHANCERY,  21. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 1,  2,  3. 

BUILDING  CONTRACTS.    See  CONTRACTS,  28  to  33. 

CARRIERS. 

EXTRESS  COMPANIES. 

1.  Their  duties  as  common  carriers.  An  express  company  is  not 
only  required,  as  a  common  carrier,  to  transport  the  goods  to  the  place 
of  destination,  but  the  further  duty  is  enjoined  upon  them  to  deliver  the 
goods  to  the  consignee  at  his  residence  or  place  of  business.  American 
Merchants  Union  Express  Co.  v.  Wolf  et  al.  430. 

2.  And  where  directions  are  given  to  that  effect  by  the  consignor,  it 
becomes  the  further  duty  of  an  express  company  to  collect  the  price  for 
which  the  goods  were  sold  by  the  consignor  to  the  consignee,  and  return 
the  money  to  the  consignor.    Ibid.  430. 

3.  Where  goods  transported  by  an  express  company  are  by  it  ten- 
dered to  the  consignee,  and  he  fails  to  receive  and  pay  for  them,  it  is 
the  duty  of  such  express  company  to  notify  the  consignor  of  the  goods, 
and  when  this  is  done,  the  company  is  relieved  of  its  responsibility  as 
a  common  carrier,  and  holds  the  goods  subject  to  the  order  of  the  con- 
signor, but  not  before.    Ibid.  430. 

4.  How  discharged  of  responsibility  as  common  carriers.  An  express 
company  can  discharge  itself  of  responsibility  as  a  common  carrier  in 
no  other  way  than  by  an  actual  delivery  of  the  goods  to  the  proper  per- 
son, at  his  residence  or  place  of  business,  except  by  proving  that  it  has 
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been  excused  from  doing  so,  or  prevented  by  the  act  of  God  or  the  public 
enemy.    American  Merchants  Union  Express  Go.  v.  Wolf  et  al.  430. 

5.  Evidence  that  price  is  to  be  collected.  The  fact  that  goods  trans- 
ported by  an  express  company  were  marked  C.  O.  D.  would  not,  of 
itself,  unexplained,  be  sufficient  evidence  of  an  agreement  that  the  com- 
pany was  to  collect  the  price  for  which  the  goods  were  sold,  but  when, 
in  addition  to  such  fact,  the  plaintiff  testified  that  the  goods  were  to  be 
shipped,  and  the  amount  marked  on  them  collected,  it  ought  to  be  suffi- 
cient, especially  upon  a  point  upon  which  there  was  no  controversy 
before  the  jury.    Ibid.  430. 

CERTIFICATE  OF  DEPOSIT. 

Prima  facie  evidence  op  indebtedness.    See  BANKS  AND  BANK 
ERS,  1. 

CERTIFICATE  OF  PURCHASE. 
Who  entitled  to  deed  on  death  of  owner. 
Heir  entitled  to.    See  JUDICIAL  SALES,  1. 

CHANCERY. 
Jurisdiction. 

1.  Administration  of  estates — partnership  matters.  Whilst  the  act 
of  1871-2,  in  regard  to  the  administration  of  estates,  bestows  upon  the 
county  court  certain  jurisdiction  in  respect  to  partnership  estates  in 
case  of  the  death  of  one  partner,  it  is  not  exclusive  of  the  ordinary 
jurisdiction  of  a  court  of  equity,  in  a  case  where  an  administrator  files 
a  bill  alleging  a  partnership  interest  in  his  intestate,  which  is  denied 
by  the  defendant,  and  asking  for  the  appointment  of  a  receiver,  and  an 
accounting.     Breckenridge  et  al.  v.  Ostrom,  Admr.  71. 

2.  To  construe  a  will  when  only  purely  legal  titles  are  involved. 
Where  no  trust  is  created,  neither  the  executor,  nor  the  heir  or  devisee 
who  claims  only  a  legal  title  in  the  estate,  will  be  permitted  to  come 
into  a  court  of  equity  for  the  purpose  of  obtaining  a  judicial  construc- 
tion of  the  provisions  of  the  will.  Where  only  purely  legal  titles  are 
involved,  and  no  other  relief  is  asked,  equity  will  not  assume  jurisdic- 
tion to  declare  such  legal  titles,  but  will  remit  the  parties  to  their  reme- 
dies at  law.    Strubher  et  al.  v.  Belsey,  307. 

3.  To  enjoin  prosecution  of  suit  for  violation  of  ordinance.  See 
INJUNCTIONS,  2. 

4.  Jurisdiction  of  the  person — effect  of  recitals  finding  service.  See 
JURISDICTION,  3,  4. 

Signing  of  the  bill. 

5.  Waived  by  answer.  The  fact  that  a  bill  may  not  have  been  signed 
either  by  the  complainant  or  counsel,  can  not  be  insisted  upon  for  the 
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first  time  in  the  Supreme  Court.  At  most,  it  is  a  mere  irregularity, 
and  will  be  deemed  to  have  been  waived  by  an  answer,  even  by  guardian 
ad  litem.    Turner  et  al.  v.  Jenkins,  228. 

On  demurrer  overruled. 

6.  What  questions  arise.  The  sufficiency  of  the  affidavit  to  a  credi- 
tor's bill  to  authorize  a  preliminary  decree  for  injunction  and  the  ap- 
pointment of  a  receiver,  is  not  properly  before  the  court  when  a  demurrer 
is  overruled  to  the  bill,  and  a  decree  pro  confesso  rendered  on  refusal  of 
the  defendant  to  answer.  In  such  case,  the  only  question  is  whether 
the  allegations  of  the  bill  are  sufficient  to  authorize  the  decree.  Gage 
v.  Smith  et  al.  220. 

Right  op  one  to  intervene. 

7.  In  equity,  by  the  modern  practice,  any  person  feeling  he  has  an 
interest  in  the  litigation,  may  apply  to  the  court,  and  be  permitted  to 
intervene  and  become  a  party,  and  have  his  rights  passed  upon  on  the 
hearing,  by  making  a  proper  showing.  If  he  has  no  substantial  rights 
involved,  he  will  not  be  allowed  to  intervene.    Marsh  v.  Green,  385. 

Amendment  of  bill. 

8.  To  make  new  parties,  and  generally.  See  AMENDMENTS,  3 
to  7. 

Decree  pro  confesso. 

9.  Upon  exceptions  to  answer.  Where  exceptions  to  an  answer  are 
allowed,  and  the  remainder  of  the  answer  presents  no  material  issue,  and 
the  defendant  makes  no  further  answer,  it  is  proper  to  decree  that  the 
petition  of  the  complainant  be  taken  as  confessed,  for  want  of  an  answer. 
Work  v.  Hall  et  al.  196. 

Relief  under  general  prayer. 

10.  Relief  which  is  consistent  with  the  facts  stated  in  the  bill,  will  be 
granted  under  the  general  prayer,  although  not  specifically  prayed  for. 
Stanley  v.  Valentine,  544. 

Cross-bill. 

11.  Whether  necessary.  Where  one  of  several  partners  files  a  bill  for 
a  settlement  of  the  partnership  affairs,  the  court  has  power  to  render 
such  a  decree  as  the  equity  of  the  case  may  require,  and  no  cross-bill  is 
necessary  in  order  to  establish  the  rights  of  the  other  partners.  Atkin- 
son et  al.  v.  Case,  53. 

12.  Belief  sought  must  be  equitable.  If  a  cross-bill  seeks  affirmative 
relief,  it  is  indispensable  that  it  be  equitable  relief,  otherwise  it  will  be 
subject  to  demurrer;  for  to  this  extent  it  is  in  the  nature  of  an  original 
bill,  seeking  further  aid  of  the  court  beyond  the  purposes  of  defense  to 
the  original  bill,  and,  under  such  circumstances,  the  relief  should  be 
such  as,  in  point  of  jurisdiction,  the  court  is  competent  to  administer. 
Tobey  et  al.  v.  Foreman,  489. 
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Creditor's  bill. 

13.  To  satisfy  claim  against  estate.  '  Where  a  debtor,  in  his  lifetime, 
makes  a  fraudulent  conveyance  to  hinder  or  delay  his  creditors,  such 
conveyance,  although  void  as  to  creditors,  is  binding  on  his  heirs  and 
representatives.  Neither  his  heirs,  executors  or  administrators  can 
maintain  a  bill  to  set  aside  the  conveyance,  as  it  is  binding  upon  them 
hence,  the  only  mode  of  reaching  such  property  is  by  a  bill,  filed  by  one 
or  more  of  the  creditors  of  the  estate ;  and  in  such  case,  a  court  of  equity 
will,  it  seems,  entertain  such  a  bill,  and  subject  the  property  to  the  pay- 
ment of  debts.     White  v.  Russell  et  al.  155. 

14.  Administration  of  estate  in  equity.  Where,  however,  there  is  no 
such  fraud,  it  is  for  the  executor  or  administrator  alone  to  proceed  to 
subject  the  lands  of  the  deceased  to  the  payment  of  debts ;  and  a  creditor 
having  proved  his  claim,  can  not  file  his  bill  for  the  sale  of  real  estate 
for  its  payment.  Equity  will  not,  on  the  application  of  one  or  more  of 
the  creditors,  withdraw  the  administration  of  estates  from  the  probate 
court,  where  it  has  been  placed  by  the  statute,  nor  will  it  withdraw  a 
part  of  the  assets,  unless  there  are  prior  or  superior  liens  against  a  por- 
tion of  the  property.    Ibid.  155. 

15.  But  where  there  is  an  equitable  fund,  that  should  be  applied  to 
the  payment  of  all  or  a  portion  of  the  debts,  which  can  not  be  reached 
by  the  executor  or  administrator,  equity  will,  at  the  instance  of  credi- 
tors entitled  to  participate  in  the  fund,  seize  upon  it,  and  apply  it  to 
those  equitably  entitled  to  it.    Ibid.  155. 

16.  By  surviving  partner,  to  reach  an  equitable  fund  of  deceased  part- 
ner for  debt  due  the  firm.  Where  one  member  of  an  insolvent  firm, 
who  was  also  personally  insolvent,  appropriated  the  means  of  the  firm 
to  the  purchase  of  real  estate,  and  for  the  purpose  of  hindering  and  de- 
laying his  creditors  had  the  property  thus  purchased  conveyed  to  his 
wife,  and  then  died,  the  surviving  partner  proved  up  against  his  estate, 
and  had  allowed  in  the  probate  court,  the  amount  of  the  indebtedness 
due  from  the  deceased  to  the  firm,  and  also  an  individual  indebtedness 
from  the  deceased  to  the  surviving  partner :  Held,  on  a  bill  filed  by  the 
surviving  partner,  that  he  was  entitled  to  have  the  property  subjected 
to  the  payment  of  these  claims.     Ibid.  155.  • 

17.  Application  of  the  fund.  Where  a  surviving  partner  of  a  firm 
files  a  bill  against  the  administrator,  widow  and  heirs  of  his  deceased 
partner,  to  subject  an  equitable  fund  to  the  payment  of  the  claim  of  the 
firm  against  the  estate,  the  administrator  can  apply  to  the  court  to  have 
the  money  paid  directly  to  the  firm  creditors  who  are  entitled  to  parti- 
cipate in  its  distribution,  and  thus  secure  the  estate  against  liability  to 
again  pay  the  firm  creditors.     Ibid.  155. 

18.  Practice  on  contested  claim.  On  a  creditor's  bill,  where  the  cause 
is  referred  to  the  master  to  take  proof  of  claims,  and  a  claim  is  presented 
which  appears  to  have  been  assigned  to  one  not  before  the  court,  and 
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who,  it  is  claimed,  has  no  interest  in  it,  the  proper  practice  is  for  the 
claimant  to  present  his  claim  by  a  petition  to  the  court,  making  such 
assignee  a  party,  so  that  he  may  be  brought  before  the  court,  and  have 
an  opportunity  to  set  up  whatever  interest  he  may  have  in  the  claim. 
Burnham  et  al.  v.  Lamar  Insurance  Co.  160. 

19.  Allowance  of  claim  on  policy  of  insurance  after  an  assignment. 
A  creditor's  bill  was  filed  against  an  insurance  company,  and  a  receiver 
appointed,  with  directions  to  pay  the  complainants  and  other  creditors, 
and  the  cause  was  referred  to  the  master,  to  take  proof  of  all  claims 
against  the  company  which  might  be  presented  to  the  receiver.  A  judg- 
ment, obtained  against  the  company  by  default,  was  presented,  and  it 
was  shown  that  before  the  judgment  was  rendered,  the  policy  upon 
which  it  was  obtained  had  been  assigned  in  blank  by  the  plaintiff  in 
the  judgment,  upon  the  payment  to  her  of  25  per  cent  of  the  amount 
due  thereon,  and  the  representation  to  her,  by  one  claiming  to  act  as  an 
adjuster  of  the  company,  that  that  was  all  the  company  would  be  able 
to  pay,  and  that  if  it  paid  any  more  she  would  get  as  much  as  any  one 
else.  The  blank  in  the  assignment  was  afterwards  filled  with  the  name 
of  the  party  representing  himself  as  the  adjuster  of  the  company.  The 
judgment  was  for  the  balance  due  on  the  policy,  after  deducting  the 
amount  paid  by  the  adjuster  at  the  time  of  the  assignment.  The  com- 
pany, at  the  time  of  the  assignment,  was,  in  fact,  able  to  pay  all  its  lia. 
bilities :  Held,  that  there  was  no  real  assignment  of  the  policy  to  the 
party  taking  it,  as  a  purchaser,  and  that  the  claim  of  the  judgment 
should  have  been  allowed  by  the  master,  and  that  the  exceptions  to  his 
report  disallowing  it,  should  have  been  sustained.    Ibid.  160. 

20.  For  discovery — may  be  filed  upon  return  of  execution  unsatisfied. 
The  law  requires  a  sheriff  to  return  an  execution  within  ninety  days,  but 
he  may  take  the  responsibility  to  make  his  return  before  the  expiration 
of  that  period,  and  when  a  return  of  nulla  bona  has  been  made,  the 
creditor,  under  the  statute,  may  exhibit  his  bill  for  a  discovery  of  prop- 
erty belonging  to  the  defendant.  First  National  Bank  of  Sioux  City  v. 
Gage  et  al.  207. 

21.  Injunction  on  bill  of  discovery.  Where  a  bill  of  discovery  con- 
tains no  clear  and  distinct  charge  that  the  defendants  have  any  particu- 
lar property  or  things  in  action  in  their  possession,  there  can  be  no 
necessity  for  a  restraining  order,  and  the  court  will  not  be  warranted  in 
granting  an  injunction.     Ibid.  207. 

22.  To  subject  to  an  execution  at  law.  Where  a  party  files  a  bill  to 
set  aside  a  fraudulent  conveyance  of  real  estate,  or  to  subject  the  same 
to  the  payment  of  an  execution,  it  is  true,  he  must  show  that  he  has 
exhausted  his  remedy  at  law,  but  this  is  done  by  showing  that  an  execu- 
tion has  been  issued  and  placed  in  the  hands  of  an  officer,  and  that  the 
officer  made  a  demand  of  the  debtor  for  property  or  money  to  satisfy  it, 
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and  that  the  debtor  stated  that  he  had  neither,  and  thereupon  the  officer 
returned  the  execution  nulla  bona.    Lewis  et  at.  v.  Lanphcre,  187. 

23.  A  judgment  debtor  fraudulently  conveyed  land  to  his  son,  to 
hinder  and  delay  his  creditors,  and  took  a  deed  from  his  son  reconvey- 
ing  the  land  to  him,  but  did  not  put  the  last  named  deed  on  record. 
The  judgment  creditor,  after  levying  his  execution  on  the  land,  tiled  a 
bill  in  chancery,  setting  forth  the  facts,  and  asking  that  the  land  be  sub- 
jected to  sale  to  satisfy  the  execution :  Held,  that  the  facts  brought  the 
case  within  the  jurisdiction  of  a  court  of  equity,  and  that  the  complain- 
ant was  entitled  to  the  relief  asked  for.     Ibid.  187. 

24.  Relief  against  every  species  of  fraud.  Equity  relieves  against 
almost  every  species  of  fraud,  and  as  it  assumes  almost  every  conceiv- 
able form,  courts  have  never  defined  the  limits  to  the  relief  that  will  be 
granted,  or  the  precise  character  of  fraud  that  falls  within  their  juris- 
diction ;  but  any  effort  to  obscure  the  title  to  real  estate,  or  its  convey- 
ance, to  defraud,  hinder  or  delay  creditors,  clearly  affords  grounds  for 
relief.    Ibid.  187. 

25.  Sufficiency  of  evidence  as  against  infants.  On  bill  to  subject 
land,  the  legal  title  to  which  was  in  infant  defendants,  to  payment  of  a 
judgment  against  one  who  was  alleged  to  be  the  equitable  owner,  a  de- 
cree was  rendered  based  upon  the  report  of  the  master  alone,  without 
any  record  of  the  judgment  being  produced.  The  decree  found,  from 
the  master's  report,  that  the  complainant  obtained  a  judgment  against 
the  alleged  equitable  owner  of  the  land,  but  found  nothing  as  to  when 
or  in  what  court  it  was  obtained,  or  whether  it  was  unsatisfied,  and  a 
lien  upon  the  judgment  debtor's  equitable  estate :  Held,  that  the  evi- 
dence was  not  sufficient  to  support  the  decree.  Turner  et  al.  v.  Jenkins, 
228. 

26.  Decree  as  to  disposition  of  property  by  the  receiver.  The  defend- 
ant in  a  creditor's  bill  can  not  be  injured  by  a  decree  directing  the 
receiver  to  satisfy  the  judgment  against  him  by  a  sale  of  property  to  be 
discovered.  Whether  the  receiver  is  invested  with  power  to  sell  prop- 
erty subsequent  or  prior  to  the  discovery  thereof,  can  make  no  differ- 
ence, as  he  can  only  execute  the  power  when  there  is  something  upon 
which  it  can  act.    Gage  v.  Smith  et  al.  220. 

27.  Estoppel  of  defendant  to  show  he  has  property  subject  to  execution. 
See  ESTOPPEL,  2. 

28.  Homestead — how  reached  on  creditor's  bill.  Bee  HOMESTEAD, 
5,6. 

Marshalling  assets. 

29.  Where  one  creditor  has  a  lien  on  two  funds  and  another  creditor 
can  reach  only  one  of  them.  The  principle  of  equity,  that,  when  a  party 
has  a  lien  or  interest  in  two  funds,  out  of  either  of  which  his  debt  can 
be  paid,  and  another  party  has  a  lien  or  interest  on  one  only  of  the  funds 
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for  his  debt,  the  latter  has  the  right,  in  equity,  to  compel  the  former  to 
resort  to  the  other  fund  in  the  first  instance  for  satisfaction,  is  applicable 
to  sureties  only.    Prout  v.  Lomer  et  al.  331. 

30.  A  bill  was  filed  by  one  of  the  makers  of  a  promissory  note,  to 
enjoin  its  collection,  alleging  that  the  note  was  given  by  the  complain- 
ant for  the  accommodation  of  another,  and  was  held  by  the  party  seek- 
ing to  collect  it,  as  collateral  to  the  debt  of  the  one  for  whose  accommo- 
dation it  was  given,  and  that  the  party  holding  it  had  other  and 
adequate  security,  and  that  the  note  was  procured  from  complainant 
by  fraudulent  statements  made  by  the  party  for  whose  accommodation 
it  was  given:  Held,  that  there  was  no  equity  in  the  bill,  and  that  the 
injunction  granted  upon  it  was  properly  dissolved.    Ibid.  331. 

Removing  cloud  on  title. 

31.  Where  the  owner  of  land  gave  to  another,  by  an  instrument  in 
writing,  the  exclusive  sale  and  option  of  purchase  thereof,  for  sixty  days, 
upon  certain  conditions,  and  he,  after  the  expiration  of  the  sixty  days,  with- 
out having  notified  the  owner  of  his  intention  to  accept  the  purchase, 
and  without  having  complied  with  any  of  the  conditions  upon  which 
a  sale  was,  by  the  terms  of  the  writing,  authorized,  placed  such  instru- 
ment in  writing  upon  the  record,  it  was  proper  for  a  court  of  chancery, 
by  decree,  to  set  aside  such  instrument  as  a  cloud  upon  the  title  of  the 
owner,  upon  a  bill  filed  for  that  purpose.    Sea  v.  Morehouse,  216. 

Specific  performance. 

32.  Waixiev  as  to  time.  If  a  purchaser  of  real  estate,  after  the  time 
for  performance  fixed  in  the  contract  of  sale,  files  his  bill  for  specific 
performance,  the  vendor  may,  by  answer,  submit  to  perform,  and,  by 
cross-bill,  compel  the  purchaser  also  to  perform ;  but  he  can  not  first 
resist  the  enforcement  of  the  contract,  and  wait  until  the  property  has 
depreciated  in  value,  and  then  enforce  a  specific  performance  against 
the  purchaser,  except  upon  such  terms  as  the  latter  may  be  ready  and 
willing  to  accept.    Toby  et  al.  v.  Foreman,  489. 

33.  After  repudiating  contract.  "Where  an  owner  of  real  estate  repu- 
diated a  contract  for  its  sale,  on  the  ground  he  had  never  authorized  the 
agent  to  sell  or  execute  a  contract  for  him,  the  property  then  having 
largely  increased  in  value,  and  waited  until  it  depreciated  below  the 
contract  price :  Held,  that  a  court  of  equity  would  not  decree  a  spe- 
cific performance  in  his  favor,  although  the  purchaser  had  before  sought 
to  compel  him  to  perform  the  same.    Ibid.  489. 

34.  Degree  of  evidence  required.  A  court  of  equity  will  only  decree 
a  specific  performance  of  a  contract  where  the  right  to  the  relief  sought 
is  established  by  a  clear  preponderance  of  the  evidence.  Fleischman 
v.  Moore,  539. 
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Fraudulent  lease  of  railroad. 

35.  Relief  in  equity.     See  RAILROADS,  10. 

Relief  against  judgment  at  law.    See  INJUNCTIONS,  5,  6. 
Trust. 

36.  When  it  may  he  executed  without  aid  of  court  of  equity.  See 
TRUSTS  AND  TRUSTEES,  4. 

Illegal  contract. 

37.  Not  enforcible.    See  CONTRACTS,  13. 
Mistake. 

38.  Reforming  master's  deed.    See  MISTAKE,  1,  2. 

CHANGE  OF  VENUE.  See  VENUE,  1,  2. 

CHARACTER. 
How  far  open  to  inquiry  in  slander.    See  SLANDER,  6,  7,  8. 

CHILDREN. 
Custody  of,  on  divorce.    See  DIVORCE  AND  ALIMONY,  6. 

CLOUD  UPON  TITLE.    See  CHANCERY,  31. 

COLOR  OF  TITLE.    See  LIMITATIONS,  5,  6. 

CONSIDERATION. 
Whether  sufficient. 

1.  Surrender  of  possession  of  real  estate.  Where  a  party  in  posses- 
sion of  real  estate,  claiming  in  good  faith  some  interest  therein,  sur- 
renders the  same  to  the  owner  in  consideration  of  receiving  from  such 
owner  his  promissory  note,  the  surrender  of  possession  is  a  sufficient 
consideration  for  the  note.    Harms  v.  Aufield,  257. 

2.  The  defendant  in  a  suit  on  a  promissory  note,  in  a  special  plea, 
alleged  that  the  plaintiff  was  in  possession  of  certain  land  of  which  the 
defendant  was  the  owner,  and  which  he  had,  by  verbal  contract,  agreed 
to  sell  to  the  plaintiff,  and  that  it  was  in  consideration  that  plaintiff 
would  surrender  defendant  the  possession  of  the  premises  acquired 
under  that  contract,  that  the  note  was  given.  It  was  also  averred  that 
the  plaintiff  had  been  occupying  the  land  without  any  right,  but  it  was 
stated  that  after  plaintiff  had  obtained  possession  under  the  contract, 
defendant  accepted  from  him  a  partial  payment  on  the  purchase  money : 
Held,  that  the  facts  alleged  did  not  show  a  want  of  consideration  for 
the  note,  and  that  a  demurrer  to  the  plea  was  properly  sustained.  Ibid. 
257. 

3.  Settlement  of  doubtful  claim  is  a  good  consideration  for  a  promise. 
The  compromise  of  a  doubtful  right,  though  it  afterwards  turns  out  the 
right  is  on  the  other  side,  when  there  is  neither  actual  nor  constructive 
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fraud,  and  the  parties  act  in  good  faith,  with  full  knowledge  of  the 
facts,  is  a  sufficient  consideration  to  support  a  promise.  Honeyman 
et  al.  v.  Jarvis,  318. 

4.  The  real  consideration  which  each  party  receives  under  a  com- 
promise being,  not  the  sacrifice  of  the  right,  but  the  settlement  of  the 
dispute  and  the  abandonment  of  the  claim,  it  is  no  objection  to  the 
validity  of  the  transaction,  that  the  right  was  really  in  one  of  the  par- 
ties only,  and  that  the  other  had  no  right  whatever.  The  fact  that  the 
one  may  have  had  no  claim,  is  immaterial,  if  he  was  honestly  mistaken 
in  that  regard.     Ibid.  318. 

5.  Under  the  laws  of  Indiana,  a  guardian  was  required  to  give  an 
additional  bond  upon  making  application  for  leave  to  sell  real  estate, 
with  condition  for  the  faithful  payment  and  accounting  for  all  money 
arising  from  such  sale,  and  no  sale  could  be  ordered  until  such  bond 
was  given.  The  court  was  authorized  to  empower  the  guardian  to 
make  the  sale  or  to  appoint  a  commissioner  for  that  purpose.  The 
securities  upon  the  guardian's  bond  given  upon  his  appointment  as 
guardian,  were  not  liable  for  the  proceeds  of  the  sale  of  real  estate. 
This  being  the  law,  a  guardian  petitioned  the  proper  court  for  leave  to 
sell  real  estate,  and  was,  by  the  court,  appointed  a  special  commissioner 
to  make  sale,  and  ordered  to  file  a  bond,  with  his  father  as  security, 
conditioned  according  to  law.  In  pursuance  of  this  order,  the  guardian 
and  his  father  executed  a  bond  conditioned  for  the  faithful  discharge  of 
the  duties  of  the  trust  of  said  guardian,  as  commissioner  to  sell,  etc. 
The  guardian,  as  commissioner,  sold  the  land  and  reported  the  sale  and 
the  payment  of  the  money  to  him,  and  at  the  same  time  made  a  settle- 
ment showing  a  large  balance  in  his  hands  as  guardian  of  his  wards. 
This  balance  he  never  accounted  for,  but  left  the  State,  and,  with  his 
father,  who  was  security  on  the  bond  for  sale  of  land,  came  to  Illinois. 
Another  guardian  was  appointed  for  the  wards  in  Indiana,  who  came  to 
Illinois  to  see  about  the  collection  of  this  balance,  and  the  father  of  the 
former  guardian,  and  his  security  on  the  bond  preliminary  to  the  sale 
of  the  land,  executed  to  the  new  guardian  a  promissory  note  in  satisfac- 
tion of  the  claim.  It  did  not  appear  that  any  fact  was  misrepresented 
or  any  knowledge  in  connection  with  the  transaction  was  withheld  by 
the  new  guardian :  Held,  that  whether  the  maker  of  the  note  was  liable 
on  the  bond  or  not,  the  claim  was  not  so  clearly  and  manifestly  un- 
founded and  absurd  as  to  raise  a  presumption  of  fraud,  and  that  the 
settlement  of  it  was  a  good  consideration  for  the  note.     Ibid.  318. 

Burden  of  proof. 

6.  To  show  illegal  consideration  of  promissory  note.  Where  the 
maker  of  a  promissory  note  seeks  to  avoid  the  same  on  the  ground  that 
its  consideration  was  illegal,  the  burden  of  proof  is  upon  him  to  show 
the  fact  by  a  clear  preponderance  of  the  evidence.  Pixley  et  al.  v. 
Boynton  et  al.  351. 

40— 79th  III. 
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CONSTITUTIONAL  LAW. 

Freedom  op  speech. 

1.  Applies  to  judicial  conduct  and  character.  The  constitutional 
provision,  "  that  every  person  may  freely  speak,  write  and  publish  on 
all  subjects,  being  responsible  for  the  abuse  of  that  liberty;  and  in  all 
trials  for  libel,  both  civil  and  criminal,  the  truth,  when  published  with 
good  motives  and  justifiable  ends,  shall  be  a  sufficient  defense,"  applies 
to  words  spoken  or  published  in  regard  to  judicial  conduct  and  charac- 
ter.   Storey  v.  The  People,  45. 

CONTEMPT. 
Power  of  courts  to  punish. 

1.  Tinder  the  common  law.  There  is  now  no  statute  in  force  in  this 
State,  authorizing  courts  to  punish  offenders  for  contempt,  except  in 
regard  to  the  enforcement  o£  decrees  in  chancery,  and  the  punishment 
of  certain  specified  offenses,  such  as  the  failure  of  jurors  to  attend  in 
obedience  to  summons,  the  failure  of  officers  to  make  service  and  return 
of  writs,  etc.    Storey  v.  The  People,  45. 

2.  Courts,  however,  possess  certain  common  law  powers,  subject  to 
modifications  that  may  have  been  imposed  by  the  constitution  and  stat- 
utes, among  which  is  included  that  of  punishing  for  contempt.     Ibid.  45. 

3.  Libelous  publications,  whether  punishable.  It  is  not  admissible, 
under  our  constitution,  that  a  publication,  however  libelous,  not  directly 
calculated  to  hinder,  obstruct  or  delay  courts  in  the  exercise  of  their 
proper  functions,  shall  be  treated  and  punished,  summarily,  as  a  con- 
tempt of  court.    Ibid.  45. 

4.  The  publication  of  a  libel  on  a  grand  jury,  or  on  any  member 
thereof,  in  relation  to  any  act  already  done  by  them  in  their  official  ca- 
pacity, but  which  has  no  tendency  directly  to  impede,  embarrass  or 
obstruct  the  grand  jury  in  the  discharge  of  any  of  its  duties  remaining 
to  be  performed  after  the  publication  is  made,  can  not  be  summarily 
punished  as  a  contempt  of  court.    Ibid.  45. 

CONTINUANCE. 

Second  application. 

1.  At  the  same  term,  not  based  upon  new  cause,  will  not  be  considered. 
It  has  never  been  the  practice  in  this  State  for  the  court  to  entertain  a 
second  application  for  a  continuance  at  the  same  term,  unless  the  second 
application  is  based  upon  facts  that  have  arisen  after  the  first  motion 
was  overruled,  and  where  a  second  application  is  made  upon  substan- 
tially the  same  grounds  as  the  first,  it  should  be  overruled,  although  the 
facts  stated  in  the  affidavit  are  sufficient  to  authorize  a  continuance. 
Peru  Goal  Go.  v.  Merrick,  112. 

2.  Upon  amendment  of  bill  in  chancery.    See  AMENDMENTS,  5. 
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CONTRACTS. 
What  constitutes  a  valid  obligation. 

1.  At  common  laic.  Any  obligation,  entered  into  voluntarily  and  for 
a  good  consideration,  is  valid  at  common  law.  when  it  does  not  contra- 
vene the  policy  of  the  law,  and  is  not  repugnant  to  some  statutory  pro- 
vision.    Wolfe  et  al.  v.  McGlure,  564. 

Description  of  parties. 

2.  The  fact  that  parties  executing  a  contract,  who  were  members  of 
a  mere  partnership  firm,  are  described  in  the  body  thereof  by  the  name 
of  a  planing  mill  company,  does  not  affect  the  validity  of  the  contract. 
Kantsky  et  al.  v.  Atwood,  204. 

3.  In  the  body  of  a  lease,  the  parties  of  the  first  part  were  described 
as  the  New  England  Planing  Mill  Co.,  but  it  was  executed  by  a  firm, 
who  were  the  planing  mill  company,  in  their  firm  name :  Held,  that 
the  lease  was  to  be  regarded  as  the  contract  of  the  parties  who  executed 
it  in  the  firm  name,  and  that  it  was  not  affected  by  the  statute  prohibit- 
ing companies  not  incorporated  from  assuming  a  corporate  name.  Ibid. 
204. 

In  what  capacity  executed. 

4.  And  herein,  whether  the  party  executing  is  bound  individually. 
Where  the  makers  of  a  note- describe  themselves  in  the  body  of  it  as  the 
trustees  of  a  society,  and  also  sign  the  note  as  trustees,  but  there  are  no 
words  used  implying  an  undertaking  on  the  part  of  the  society,  and  the 
society  is  not  assumed  to  be  acting  through  the  makers,  and  they  do  not 
appear  to  act  for  or  on  behalf  of  the  society,  the  makers  are  personally 
liable.    Powers  v.  Briggs  et  al.  493. 

5.  Where  the  names  of  the  principal  and  agent  both  appear  upon  an 
instrument,  it  will  be  held  to  be  the  bill  or  note  of  him  who  signs  it, 
unless  it  satisfactorily  appears  that  he  signed  it  in  a  mere  ministerial 
character,  intending  to  bind  another.    Ibid.  493. 

6.  A  promissory  note,  executed  by  individuals  describing  themselves 
as  trustees  of  a  society,  which  shows  a  personal  undertaking,  and  in 
which  there  is  no  attempt,  by  apt  words,  to  bind  the  society,  is  the  mere 
personal  undertaking  of  the  signers.    Burling ame  v.  Brewster,  515. 

Mutuality. 

7.  As  to  transportation  of  freight.  By  the  terms  of  a  contract  of 
sale  of  a  railroad,  the  purchaser  was  to  carry  certain  freight  for  the 
seller  at  certain  stipulated  rates,  with  a  proviso  that  the  seller  should 
enter  into  a  written  contract  binding  himself  to  give  to  the  purchaser 
the  transportation  of  all  such  freight :  Held,  that  the  execution  of  such 
a  written  contract  by  the  seller  was  not  a  condition  precedent,  and  that, 
if  the  purchaser  and  seller  both  acted  upon  the  original  contract  of  sale 
without  any  request  or  demand  for  such  written  contract,  they  would 
both  be  bound  by  the  terms  of  the  original  contract,  the  one  to  carry  at 
the  stipulated  rate,  and  the  other  to  give  the  transportation  of  all  such 
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freight  to  the  carrier.     Chicago  and  Alton  Railroad  Co.  v.  Chicago,  Ver- 
milion and  Wilmington  Coal  Co.  121. 

Performance  by  subsequent  purchaser. 

8.  Certain  individuals  constructed  a  railroad  twelve  miles  long,  ex- 
tending from  a  coal  mine,  belonging  to  a  coal  company,  to  a  station  on 
the  Illinois  Central  railroad,  and,  on  the  30th  of  April,  1869,  they  sold 
the  same  to  a  railroad  company,  and  turned  it  over  to  them,  and,  on  the 
same  day,  the  company  purchasing  turned  it  over  to  another  railroad 
company.  The  last  named  company  operated  the  road  in  pursuance  of 
the  contract  of  sale  between  the  first  owners  and  the  purchasers  from 
them,  for  three  years,  complying  with  the  terms  of  said  contract  as  to 
rates  of  freight  to  be  charged  to  the  coal  company  for  transportation  of 
its  coal.  The  individuals  building  and  selling  the  road,  and  the  coal 
company,  were  the  same :  Held,  that  the  railroad  company  last  pur- 
chasing, by  taking  the  road  and  recognizing  the  rates  of  freight  estab- 
lished by  the  contract  of  sale,  adopted  the  contract,  and  were  bound  by 
its  terms,  and  that  the  coal  company  could  maintain  an  action  against 
them  for  a  breach  of  it.     Ibid.  121. 

Exactions  in  excess  of  contract  price. 

9.  In  such  case,  where  the  coal  company  had  no  other  outlet  for  its 
coal,  and  the  railroad  company  exacted  more  freight  than,  by  the  terms 
of  the  contract,  they  were  entitled  to,  the  coal  company  should  be  con- 
sidered as  under  a  kind  of  moral  duress,  and  the  payment  by  them  of 
the  freight  demanded,  under  such  circumstances,  can  not  be  considered 
voluntary,  and  they  would  have  the  right  to  sue  upon  the  contract,  and 
recover  back  the  excess  of  freight  paid  over  the  contract  rate.   Ibid.  121. 

Hiring  a  substitute. 

10.  Contract  to  furnish  means  to  pay  a  substitute  for  a  party,  in  case 
he  is  drafted,  not  against  public  policy.  A  contract  entered  into  between 
parties,  by  which  they  agree  to  pay  whatever  may  be  necessary  to  pro- 
vide and  pay  a  substitute  for  such  of  them  as  may  be  drafted  into  the 
military  service  of  the  United  States,  under  a  pending  call  for  troops,  is 
not  against  public  policy.     Fowler  v.  Donovan  et  al.  310. 

11.  And  where  a  party  to  such  a  contract  is  drafted,  and  furnishes 
and  pays  a  substitute,  he  can  compel  payment  to  him  by  the  other  par- 
ties of  their  proportion  of  the  amount  so  paid.     Ibid.  310. 

Contracts  in  restraint  of  trade. 

12.  Are  void,  on  the  ground  of  public  policy.  A  contract  entered  into 
by  the  grain  dealers  of  a  town,  which,  on  its  face,  indicates  that  they 
have  formed  a  partnership  for  the  purpose  of  dealing  in  grain,  but  the 
true  object  of  which  is  to  form  a  secret  combination,  which  would  stifle 
all  competition,  and  enable  the  parties,  by  secret  and  fraudulent  means, 
to  control  the  price  of  grain,  costs  of  storage  and  expense  of  shipment 
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at  such  town,  is  in  restraint  of  trade,  and  consequently  void  on  the 
ground  of  public  policy.     Craft  et  al.  v.  McConoughy,  346. 

13.  Equity  will  not  aid  a  division  of  the  profits  of  an  illegal  trans- 
action between  associates.  Where  parties  have  entered  into  a  contract  in 
restraint  of  trade,  and  therefore  contrary  to  public  policj',  a  court  of 
equity  will  not  lend  its  aid  to  require  an  account  of  profits  and  a  divi- 
sion thereof,  although  the  contract  has  been  executed.     Ibid.  346. 

Optional  sale  for  future  delivery. 

14.  A  contract  for  the  sale  and  future  delivery  of  grain,  by  which  the 
seller  has  the  privilege  of  delivering  or  not  delivering,  and  the  buyer 
the  privilege  of  calling  or  not  calling  for  the  grain,  just  as  they  chose, 
and  which,  on  its  maturity,  is  to  be  filled  by  adjusting  the  differences  in 
the  market  value,  is  but  an  optional  contract  in  the  most  objectionable 
sense,  and,  being  in  the  nature  of  a  gambling  transaction,  the  law  will 
not  tolerate  it.    Pickering  el  al.  v.  Cease,  328. 

15.  A  purchase  of  grain  at  a  certain  price  per  bushel,  made  in  good 
faith,  to  be  delivered  in  the  next  month,  giving  the  seller  until  the  last 
day  of  the  month,  at  his  option,  in  which  to  deliver,  is  not  an  illegal  or 
gambling  contract,  and  the  purchaser  will  be  entitled  to  its  benefit,  no 
matter  what  may  have  been  the  secret  intention  of  the  seller.  Pixley 
et  al.  v.  Boynton  et  al.  351. 

Work  not  done  as  agreed  upon. 

16.  Recovery  upon  quantum  meruit.  Where  a  special  agreement  for 
work  is  entered  into  and  the  work  is  performed,  but  not  pursuant  to  the 
agreement,  the  party  performing  the  work  may  recover  for  it  upon  the 
quantum  meruit.    Taylor  v.  Benn  et  al.  181. 

Construction  of  contracts. 

17.  Intention  of  parties  govern.  Courts  are  powerless  to  disregard 
the  terms  of  a  contract  plainly  expressed,  but  it  is  their  duty  to  enforce 
them  according  to  the  intent  of  the  parties,  as  shown  by  the  language 
used  in  the  contract.     Coey  v.  Lehman  et  al.  173. 

Contract  construed. 

18.  As  to  price  for  work.  A  builder  had  taken  a  contract  to -erect  a 
building,  and  bought  brick  at  $7  per  thousand  to  be  used  therein,  and 
while  the  same  were  being  delivered  he  sub-let  the  mason  work  by  con- 
tract with  other  parties,  whereby  they  agreed  to  take  the  brick  then 
being  delivered  on  the  ground,  from  the  builder,  at  $7  per  thousand, 
and  have  the  same  laid  up  in  the  walls  at  $10  per  thousand,  including 
the  price  of  the  brick  at  $7  per  thousand,  the  brick  work  to  be  measured 
according  to  brick  measurement  in  the  walls :  Held,  that  the  true  con- 
struction of  the  contract  was,  that  the  parties  doing  the  brick  work 
were  to  have  $3  per  thousand  for  their  work,  measured  in  the  wall,  and 
not  $10  per  thousand  thereon,  deducting  $7  per  thousand  only  on  the 
brick  by  kiln  count.     Miller  et  al.  v.  Botto  et  al.  535. 
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Merger  in  written  contract. 

19.  Where  specifications  were  attached  to  a  building  contract  at  the 
time  of  its  execution,  all  previous  or  contemporaneous  agreements  as  to 
changes  in  the  specifications,  were  merged  in  the  contract  as  executed. 
Coey  v.  Lehman  et  al  173. 

Custom — usage  . 

20.  When  they  enter  into  and  form  part  of  contracts.  Customs  and 
usages  of  trade  are  supposed  to  enter  into  and  form  a  part  of  all  con- 
tracts where  the  usage  or  custom  prevails,  in  reference  to  the  matter  to 
which  the  contract  relates.    Doane  et  al.  v.  Dunham,  131. 

Joint  and  joint  and  several  contracts. 

21.  A  contractor  who  had  taken  a  contract  to  erect  a  building,  and 
given  security  for  the  performance  of  his  contract,  ascertained  that  he 
could  not  complete  the  work,  and,  upon  notice  thereof  being  given  to 
his  surety,  an  agreement  was  made  between  the  contractor  and  his 
surety  on  the  one  side,  and  the  owner  of  the  building  on  the  other,  by 
which  the  owner  agreed  to  pay  such  bills  for  materials  which  might  be 
purchased  by  the  contractor  with  which  to  complete  his  contract,  as 
should  be  certified  by  the  contractor,  the  surety  and  the  architect,  upon 
the  guaranty  of  the  surety  to  reimburse  him  for  such  payments :  Held, 
that  this  contract  did  not  create  any  joint  liability  as  between  the  con- 
tractor and  the  owner,  and  that  no  joint  action  upon  it  could  be  main- 
tained against  them  for  materials  purchased,  and  that  the  owner  had  no 
authority,  and  was  under  no  obligation,  to  pay  any  bill  for  material  not 
certified  by  the"  surety.    Kelly  v.  Kellogg  et  al.  477. 

22.  Joint  guaranty  is  joint  and  several.    See  GUARANTY,  6. 

Sale  of  goods. 

23.  Damaged  goods,  when  delivered  under  an  executory  contract  of  sale, 
must  be  returned  in  a  reasonable  time.  Where  a  party  purchases  of  a 
wholesale  dealer  goods  of  a  particular  quality,  to  be  delivered  at  a  future 
time,  it  is  the  duty  of  the  purchaser  to  examine  the  goods,  and  if  not 
of  the  quality  purchased,  to  notify  the  seller  to  take  them  back,  within  a 
reasonable  time,  considering  all  the  circumstances  of  the  transaction. 
Doane  et  al.  v.  Dunham,  131. 

24.  What  is  a  reasonable  time  to  return.  If  the  goods  are  purchased 
in  original  packages  of  a  wholesale  merchant  by  a  dealer,  and  it  is  the 
usage  and  custom  not  to  examine  such  goods  until  opened  by  dealers  to 
sell  to  customers,  and  both  parties  deal  with  reference  to  such  usage 
and  custom,  then  an  examination  made  by  the  dealer  when  he  opens 
the  package  to  sell  to  customers,  will  be  within  a  reasonable  time,  pro- 
vided the  goods  are  offered  for  sale  in  due  course  of  trade.    Ibid.  131. 

25.  Whether  notice  of  defects  is  in  apt  time,  is  a  question  of  fact. 
Where  goods  are  delivered  to  a  purchaser  under  an  executory  contract 
of  sale,  and  they  are  not  of  the  quality  bought,  and  the  buyer  notifies 
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the  seller  to  take  tlie  goods  back,  it  is  a  question  of  fact,  to  be  deter- 
mined  by  the  jury,  in  the  light  of  all  the  attending  circumstances, 
whether  such  notice  was  given  in  apt  time  or  not.  Doane  et  al.  v.  Dun- 
ham, 131. 

For  sale  of  land. 

26.  Furnishing  abstract.  Where  a  contract  for  the  sale  of  real  estate 
provides  that  the  vendor  shall  furnish  an  abstract,  and,  if  it  shows  a 
good  title,  the  payments  are  to  be  made,  etc.,  if  other  written  evidences 
furnished  in  connection  with  the  abstract  show  a  good  title,  this  will 
be  sufficient,  although  the  abstract  of  itself  failed  to  show  title.  Welch 
v.  Button  et  al.  465. 

27.  Right  to  recover  back  payment — excuse  for  not  tendering  deed. 
Whes'e  a  purchaser  of  land  notifies  the  vendor,  in  writing,  that  he 
declines  to  purchase,  for  certain  alleged  defects  in  the  title,  which  do 
not  exist,  he  can  not,  in  an  action  to  recover  back  a  payment  made, 
recover  on  the  ground  that  no  conveyance  has  been  tendered  to  him. 
Ibid.  465. 

Building  contracts. 

28.  Architect's  certificate — how  far  binding  on  the  parties.  Where 
the  parties  to  a  building  contract  agree  that  the  superintendent  shall 
pass  upon  the  work,  and  certify  to  the  payments  to  be  made,  his  deci- 
sion is  binding,  unless  fraud  or  mistake  on  his  part  shall  be  shown. 
Coey  v.  Lehman  et  al.  173. 

29.  In  this  case,  the  contract  provided  that  the  work  should  be  paid 
for  as  it  progressed,  upon  the  certificate  of  the  architect,  except  fifteen 
per  cent,  which  was  to  be  held  back  until  the  work  was  finished  and 
accepted  by  the  superintending  architect;  it  further  provided,  that  pay- 
ments made  under  the  contract,  or  for  extra  work,  should  in  no  case  be 
construed  as  an  acceptance  of  the  work,  but  that  the  contractors  should 
be  liable  to  all  the  conditions  of  the  contract  until  the  work  should  be 
finished  and  accepted  by  the  architect,  and  such  acceptance  should  be 
signed  by  the  architect,  in  order  to  bind  the  parties :  Held,  that  the 
contractor  could-not  require  or  compel  the  payment  of  anything  on  ac- 
count of  the  work  and  materials,  except  upon  presentation  of  the  certifi- 
cate of  the  architect;  and  that,  as  to  the  fifteen  per  cent  reserved  until 
the  completion  of  the  work,  it  only  became  payable  upon  the  acceptance 
of  the  work,  after  completion,  by  the  superintending  architect,  and  upon 
presentation  of  a  certificate  signed  by  him.     Ibid.  173. 

30.  When  the  owner  of  ground  about  to  erect  a  building  on  it,  enters 
into  a  contract  with  a  builder  to  do  the  work  under  the  direction  and 
superintendence  of  an  architect,  and  agrees  to  pay  for  the  work  upon 
the  certificate  and  estimate  of  the  architect,  and  the  builder  agreed  that 
he  was  to  demand  no  pay  except  as  he  should  produce  a  certificate  under 
the  hand  of  the  architect,  stating  the  amount  due  for  materials  furnished 
and  work  done  by  the  builder  as  per  contract ;  and  it  was  further  agreed 
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that  in  case  of  any  difference  of  opinion  between  the  parties  in  relation 
to  the  contract,  the  work  to  be  performed  under  it,  or  in  relation  to  the 
plans  and  specifications,  the  decision  of  the  architect  should  be  final  and 
binding,  it  was  held,  that  the  certificate  of  the  architect  that  the  work 
was  done  and  materials  furnished  in  substantial  compliance  with  the 
contract,  was  conclusive  on  the  parties,  and  that  there  could  be  no  ap- 
peal from  his  decision  unless  he  could  be  charged  with  fraud  or  mistake. 
Taylor  v.  Renn  et  al.  181. 

31.  Where  one  class  of  work  is  delayed  by  neglect  in  respect  to  other 
work.  Where  a  party  makes  a  contract  to  do  the  carpenter  and  joiner's 
work  on  a  brick  building,  it  is  always  made,  whether  the  contract  so 
provides  or  not,  with  the  understanding  that  the  owner  of  the  building 
shall  keep  the  mason's  work  so  advanced  as  to  enable  the  carpenters  to 
do  their  work  within  the  time  specified  in  their  contract.     Ibid.  181. 

32.  In  such  case,  if  the  carpenters  are  prevented  from  doing  their 
work  within  the  time  specified  in  their  contract,  by  the  omission  of  the 
owner  to  do  something  which  it  is  his  duty  to  do  to  enable  the  carpen- 
ter's work  to  progress,  such  delay  is  not  chargeable  to  the  carpenters, 
and  the  owner  may  not  say  that  the  contract  price  shall  not  be  paid  be- 
cause the  work  was  not  finished  within  the  time  specified.     Ibid.  181. 

33.  Delay  occasioned  by  want  of  other  work  in  time,  no  ground  for 
refusing  payment.  "Where  a  contract  for  carpenter's  work  provided  that 
the  work  should  be  completed  within  a  certain  time,  and  also  provided 
that  certain  portions  of  such  work  should  not  be  clone  until  the  plaster- 
ing was  dry,  and  the  carpenters  were  prevented  from  finishing  the  work 
within  the  time,  by  reason  of  the  plastering,  through  the  fault  of  the 
owner,  not  being  dry,  and  the  carpenters  afterwards  completed  the  wrork 
and  the  same  was  accepted  by  the  owner,  it  was  held  that  the  carpenters 
were  entitled  to  the  contract  price.     Ibid.  181. 

Contract  between  principal  and  agent. 

34.  As  to  commissions  for  selling  land.     See  AGENCY,  1,  2,  3. 
Alterations  of  contracts. 

35.  Whether  material.    See  ALTERATIONS,  1,  2. 

CONVEYANCES. 
Of  the  description. 

1.  Surplusage,  when  there  are  two  inconsistent  descriptions.  Where 
there  are  two  descriptions  of  the  property  in  a  deed,  the  one,  as  it  were, 
superadded  to  the  other,  and  one  description  being  complete  and  suffi- 
cient of  itself,  and  the  other  which  is  subordinate  and  superadded  is 
incorrect,  the  incorrect  description,  or  feature,  or  circumstance,  of  the 
description  is  rejected  as  surplusage,  and  the  complete  and  correct 
description  is  allowed  to  stand  alone.     Kruse  v.  Wilson,  233. 

2.  When  one  of  the  calls  in  the  description  of  land  in  a  deed  was, 
"thence  northwesterly  along  Moss  street,"  etc,  which,  taken  in  connection 
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with  the  other  calls,  was  senseless  and  unmeaning,  but  which,  by  the 
omission  of  the  word  "  northwesterly,"  and  adapting  the  line  to  Moss 
street,  answered  the  call,  and  made  a  complete  description,  it  was  held-, 
that  the  word  "  northwesterly  "  should  be  rejected  as  surplusage.  Kruse 
v.  Wilson,  233. 
Op  the  delivery. 

3.  No  particular  form  or  ceremony  necessary  in  delivering.  No  par- 
ticular form  or  ceremony  is  necessary  to  constitute  a  delivery  of  a  deed. 
It  may  be  by  acts  without  words,  or  by  words  without  acts,  or  by  both. 
Anything  which  clearly  manifests  the  intention  of  the  grantor  and  the 
person  to  whom  it  is  delivered,  that  the  deed  shall  presently  become 
operative  and  effectual,  that  the  grantor  loses  all  control  over  it,  and 
that,  by  it,  the  grantee  is  to  become  possessed  of  the  estate,  constitutes  a 
sufficient  delivery.  The  very  essence  of  the  delivery  is  the  intention  of 
the  party.     Gunnell  et  al.  v.  Cockerill  et  al.  79. 

4.  Of  deed  of  trust  to  third  party  to  secure  creditor.  It  is  not  neces- 
sary that  a  deed  should  be  actually  delivered  to  the  grantee;  and  where 
a  deed  of  trust,  executed  to  a  trustee  for  the  purpose  of  securing  the 
creditors  of  the  grantor,  is  delivered  to  a  third  party  for  and  on  behalf 
of  the  grantee,  for  the  benefit  of  and  with  the  intent  to  protect  and  se- 
cure the  creditors  therein  named,  that  constitutes  a  sufficient  delivery. 
Ibid.  79. 

5.  Necessary  to  the  conveyance  of  land  by  deed.  Delivery  is  an  indis- 
pensable element  to  the  conveyance  of  land  by  deed,  for  the  reason  that 
a  deed  takes  effect  only  from  delivery.    Skinner  et  al.  v.  Baker  et  al.  496. 

6.  May  be  to  grantee,  or  to  his  agent.  A  deed  may  be  delivered  to 
the  grantee,  or  to  any  person  authorized  by  him  to  receive  it,  in  which 
case  the  title  to  the  premises  will  pass.     Ibid.  496. 

7.  Delivery  to  a  stranger  to  hold  until  conditions  complied  with. 
Where  a  deed  is  delivered  to  a  stranger  to  be  held  until  certain  condi- 
tions are  performed  by  the  grantee,  and  then  to  be  delivered  by  him  to 
the  grantee,  the  title  does  not  pass,  but  remains  in  the  grantor  until  the 
conditions  are  complied  with.    Ibid.  496. 

8.  So,  where  the  grantee  in  a  deed  drew  a  draft  for  the  amount  of 
the  purchase  monev  for  land  which  he  had  previously  contracted  to 
purchase,  and  placed  it  in  the  hands  of  a  banker  for  collection,  and  the 
owner  of  the  land  placed  his  deed  to  the  purchaser  in  the  hands  of  the 
same  banker,  to  be  delivered  to  the  purchaser  on  condition  that  the 
draft  was  duly  paid,  and  the  purchaser  agreed  that  if  the  draft  was  not 
duly  paid,  he  would  relinquish  all  his  right  to  the  land  under  the  con- 
tract, and  the  draft  was  returned  protested  for  non-payment,  it  was  held, 
that  no  title  passed  by  the  deed,  and  that  all  claim  of  the  grantee  to  the 
land,  under  his  contract,  was  extinguished,  and  all  rights  of  those 
claiming  under  him  ceased,  and  that  a  lease  from  him  which  stood 
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upon  the  records  was  a  cloud  upon  the  title  of  the  owner,  and  should 
be  removed  by  a  court  of  equity  by  decree.  Skinner  et  al.  v.  Baker 
et  al.  496. 

Op  relation  back. 

9.  Second  sheriff's  deed.  When  necessary  for  the  advancement  of 
right,  and  furtherance  of  justice,  and  where  the  rights  of  third  parties 
are  not  to  be  injuriously  affected,  a  deed  will  have  relation  to  and  take 
effect  from  the  time  the  grantee  was  entitled  to  receive  it.  Kruse  v. 
Wilson,  233. 

10.  Where  a  sheriff  executed  a  deed  to  the  holder  of  a  certificate  of 
sale  under  an  attachment,  at  the  proper  time,  but  omitted  to  affix  a  seal 
or  scrawl  thereto,  and  afterwards,  when  the  omission  was  discovered, 
the  successor  of  the  sheriff  executed  another  deed,  in  proper  form,  it 
was  held  that  this  subsequent  deed  should  relate  back  to  the  date  of  the 
first  one,  that  being  the  time  when  the  grantee  was  entitled  to  receive  a 
perfect  deed.    Ibid.  233. 

Escrow. 

11.  Effect  of  recording.  A  deed  executed  by  the  grantor  and  placed 
in  the  hands  of  a  stranger,  to  be  held  by  him  until  the  grantee  does  a 
particular  thing,  and  then  to  be  delivered  to  him,  and  which,  by  acci- 
dent or  mistake,  is  placed  upon  record  without  ever  having  been  deliv- 
ered to  the  grantee,  is,  as  to  such  grantee,  absolutely  void,  and  is  a  cloud 
on  the  grantor's  title,  which  a  court  of  equity  will  cancel.  Stanley  v. 
Valentine,  544. 

After  acquired  title. 

12.  Inures  to  grantee.  If  a  party  having  the  equitable  title  to  laud, 
and  being  entitled  to  the  legal  title,  conveys  the  same  by  a  quitclaim 
deed,  and  subsequently  acquires  the  legal  title,  it  will  inure  to  his 
grantee.     Welch  v.  Button  et  al.  465. 

13.  Where  there  are  divers  acts  concurrent  to  make  a  conveyance, 
estate  or  other  thing,  the  original  act  will  be  preferred,  and  to  this  the 
other  acts  will  have  relation.     Ibid.  465. 

14.  The  fiction  of  relation  is,  that  an  intermediate  hona  fide  alienee 
of  the  incipient  interest  may  claim  that  the  patent  issued  to  pass  the 
legal  title  inures  to  his  benefit  by  an  ex  post  facto  operation,  and  receives 
the  same  protection  at  law  that  a  court  of  equity  could  afford  him. 
Ibid.  465. 

15.  Where  the  assignee  of  a  certificate  of  the  purchase  of  school 
land,  the  purchase  money  being  all  paid,  conveyed  the  premises  by 
quitclaim  deed,  and,  in  a  few  days  after,  received  a  patent  from  the 
State,  it  was  held,  that  the  legal  title  thereby  passed  to  his  grantee.  Ibid. 
465. 
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CORPORATIONS. 
Municipal  corporations. 

1.  Organization  not  inquired  into  collaterally.  On  a  bill  to  enjoin 
the  collection  of  a  tax,  the  court  will  not  permit  the  inquiry  to  be  made 
whether  the  body  imposing  the  tax  is  legally  organized,  and  continues 
to  exist  as  such  body.  Village  of  Nunda  v.  Village  of  Ghrystal  Lake, 
311. 

2.  Thus,  after  the  incorporation  of  a  village,  another  was  incorpora- 
ted embracing  a  part  of  the  territory  of  the  first,  and  proceeded  to  levy 
a  tax  for  municipal  purposes,  which  the  first  sought  to  enjoin:  Held, 
that  the  legality  of  the  second  incorporation  as  to  territory  embraced  in 
the  first  could  not  be  settled  in  such  a  proceeding.     Ibid.  311. 

3.  Power  to  declare  what  is  a  nuisance.  A  municipal  corporation, 
in  the  absence  of  any  general  laws,  either  of  the  city  or  State,  within 
which  a  given  structure  can  be  shown  to  be  a  nuisance,  can  not,  by  its 
mere  declaration  that  it  is  one,  subject  it  to  be  removed  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the  city  itself.  Chicago,  Hock 
Island  and  Pacific  Railroad  Co.  v.  City  of  Joliet,  25. 

4.  Construction  of  city  ordinance.  A  proviso,  in  a  city  ordinance 
granting  certain  privileges  to  a  railroad  company,  that  such  railroad 
company  should  be  subject  to  all  laws  and  ordinances  that  might  there- 
after be  passed  to  regulate  railroads  in  the  city,  only  means  that  the 
railroad  company  shall  be  subject  to  all  reasonable  and  legal  ordinances 
for  the  regulation  of  the  road.  It  has  no  such  scope  that  the  railroad 
company  should  abandon  or  take  up  and  remove  its  track  at  the  bid- 
ding of  the  common  council.    Ibid.  25. 

5.  City  may  require  citizens  to  repay  cost  of  service  pipe  laid  by  it, 
before  permitting  its  use  by  them.  A  regulation  of  a  board  of  public 
works  of  a  city,  which  requires  citizens  desiring  to  use  the  water  of  the 
city  flowing  through  the  main  pipes,  to  lay  clown  at  their  own  expense 
the  necessary  service  pipe  from  their  lots  to  the  main  pipes,  is  but  just 
and  reasonable,  and  in  accordance  with  the  principle  upon  which  special 
assessments  on  account  of  special  benefits  are  founded.  Prindiville 
et  al.  v.  Jackson  et  al.  337. 

6.  And  where  such  a  regulation  exists,  the  fact  that  the  city,  at  the 
time  of  laying  the  main  pipes,  and  for  the  purpose  of  avoiding  tearing 
up  the  paving  of  the  street  in  future,  lays  service  pipe  from  the  main 
pipe  to  the  lots  abutting  on  the  street,  does  not  entitle  any  citizen  to  the 
free  and  unrestrained  use  of  them,  and  the  city  has  the  right  to  require 
lot  owners,  wishing  to  use  such  service  pipe,  to  refund  to  the  city  the 
cost  of  laying  it  before  they  can  do  so.     Ibid.  337. 

7.  Duty  to  keep  the  streets  free  from  obstructions.  Whilst  a  city  has 
the  right  to  construct  sewers  in  its  streets,  yet,  in  doing  so,  it  has  no 
right  to  leave  piles  of  dirt  upon  the  street  in  such  a  condition  as  to  ren- 
der it  unsafe  for  wagons  to  pass.     City  of  Chicago  v.  Brophy,  277. 
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CORPORATIONS.    Municipal  corporations.    Continued. 

8.  Piles  of  dirt  in  streets  is  negligence.  If,  in  making  improvements, 
it  becomes  necessary  for  a  city  to  leave  piles  of  dirt  in  the  street  in  such 
a  way  as  to  render  it  dangerous  for  wagons  to  pass,  it  is  negligence  on 
the  part  of  the  city  to  do  so  without  putting  up  guards,  or  notice  of 
some  kind,  to  warn  travelers  of  the  dangerous  condition  of  the  street. 
City  of  Chicago  v.  Brophy,  277. 

9.  Improvements  made  in  the  streets  of  a  city  are  presumed  to  be  made 
by  the  city.  It  is  a  reasonable  presumption,  when  work  is  done  on  the 
streets  of  a  city,  that  it  is  done  by  the  proper  authorities  of  the 'city,  and 
in  a  suit  to  recover  damages  for  an  injury  occasioned  by  the  negligent 
manner  of  doing  such  work,  it  is  not  necessary  to  prove  that  it  was  done 
by  persons  employed  by  the  city.     Ibid.  277. 

10.  Bound  to  take  notice  of  the  condition  of  work  done  on  the  streets. 
When  a  city  causes  work  to  be  done  on  its  streets,  it  is  bound  to  take 
notice  of  the  character  of  the  work,  and  the  condition  in  which  it  is 
left,  whether  safe  or  dangerous.    Ibid.  277. 

COSTS. 
In  the  Supreme  Court. 

1.  Where  an  error  is  obviated  by  a  remittitur  in  this  court,  the  costs 
up  to  such  time,  including  the  entry  of  the  remittitur,  will  be  taxed 
against  the  appellee  or  defendant  in  error.  Pixley  et  al.  v.  Boynton 
et  al.  351. 

2.  Printing  unnecessary  matter  in  abstract.  See  PRACTICE  IN 
SUPREME  COURT,  3. 

When  printer's  fees  taxed  against  delinquent  lands.    See  TAXA- 
TION, 14. 

CREDIT. 
Right  to  erase  credit  on  note.    See  PROMISSORY  NOTES,  2. 

CREDITOR'S  BILLS.    See  CHANCERY,  13  to  26. 

CRIMINAL  LAW. 

Intoxicating  liquors. 

Sale  without  license.    See  INTOXICATING  LIQUORS,  1,  2,  3. 

CUSTOM  AND  USAGE. 
When  they  enter  into  and  form  part  of  contract.    See  CON- 
TRACTS, 20. 

DAMAGES. 
When  too  remote  to  be  recovered.    See  SET-OFF,  1. 
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DAMAGES.     Continued. 
On  condemnation  for  right  of  way.    See  RIGHT  OF  WAY,  1,  2,  3. 
Excessive  damages.    See  NEW  TRIALS,  1  to  4. 
Measure  of  damages.    See  that  title. 

DEATH. 
Death  of  defendant. 

Of  the  'practice.    See  PRACTICE,  17. 

DEBTOR  AND  CREDITOR. 
Rights  of  creditors  inter  se. 

Marshalling  assets.     See  CHANCERY,  29,  30. 

DECREE. 

Who  concluded  thereby. 

1.  Whilst  it  is  true  that  parties  to  a  decree  in  chancery  are  concluded 
by  it,  it  is  also  true  that  only  parties  whose  interest  can  be  affected  can 
be  parties  to  a  judicial  proceeding.  Harris  et  al.  v.  Cornell  et.  al.  626. 
See  PARTIES. 

Decree  by  consent. 

2.  Can  not  be  revieiced.  See  PRACTICE  IN  THE  SUPREME 
COURT,  6. 

Finding  as  to  service.    See  JURISDICTION,  3,  4. 

DECREE  PRO  CONFESSO.    See  CHANCERY,  9. 

DEDICATION. 
Statutory  and  common  law  dedication. 

1.  Of  the  difference.  The  difference  between  a  statutory  and  common 
law  dedication  is,  that  the  one  vests  the  legal  title  to  the  ground  set  apart 
for  public  purposes  in  the  municipal  corporation,  in  trust  for  the  public, 
while  the  other  leaves  the  legal  title  in  the  original  owner,  charged, 

■  however,  with  the  same  rights  and  interests  in  the  public  which  it  would 
have  if  the  fee  was  in  the  corporation.  Chicago,  Rock  Island  and  Pacific 
Railroad  Co.  v.  City  of  Joliet,  25. 

Dedication  as  "  public  grounds." 

2.  How  and  by  whom  to  be  controlled.  Where  land  is  described  on  a 
recorded  plat  as  "  public  grounds,"  it  is  an  unrestricted  dedication  to 
the  public  use.  In  such  case,  the  use  is  indefinite,  and  may  vary,  ac- 
cording to  circumstances.  The  public  not  being  able,  through  them- 
selves, to  manage  it,  the  care  of  it  must  devolve  upon  some  local 
authority  or  body  corporate,  as  its  guardian,  who  may  direct  its  use, 
subject  to  the  control  of  the  law  and  the  courts  in  case  of  any  abuse  of 
the  trust.     Ibid.  25. 
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3.  In  such  case,  as  between  a  municipal  corporation  holding  title  to 
the  ground  for  public  uses  without  restriction,  and  the  general  public, 
the  legislature  may  direct  and  regulate  the  purposes  for  which  the  pub- 
lic may  use  it.  Chicago,  Bock  Island  and  Pacific  Railroad  Co.  v.  City 
of  Joliet,  25. 

4.  Where  a  plat  of  a  town,  duly  recorded,  contained  a  block  marked 
"public  grounds,"  and  there  is  no  incorporation  of  the  town,  the  power 
of  directing  what  public  use  shall  be  made  of  such  public  ground  de- 
volves upon  the  legislature,  as  the  representative  of  the  whole  people. 
Ibid.  25. 

5.  Legislature  may  authorize  railroad  to  be  built  on  public  streets  and 
grounds.  Where  the  legislature  authorized  the  board  of  directors  of  a 
railroad  company  to  locate  and  construct  their  road  along  and  across 
the  public  grounds  and  streets  of  an  unincorporated  town,  and  the  direc- 
tors, in  pursuance  of  that  authority,  did  so  locate  and  construct  their 
road,  they  were,  to  all  intents  and  purposes,  public  agents  in  so  doing, 
and  such  location  was  the  act  of  the  State,  and  within  the  legislative 
authority,  unless  such  location  was  inconsistent  with  the  use  to  which 
such  public  grounds  had  been  previously  applied  by  the  legislature. 
Ibid.  25. 

6.  The  legislature,  in  creating  a  new  county,  provided  that  the  county 
seat  should  be  located  in  a  town  which,  at  that  time,  had  no  incorpora- 
tion, and  also  provided  that  the  public  buildings  of  said  county  should 
be  erected  on  certain  grounds,  marked  on  the  recorded  plat  of  said  town 
as  "public  grounds:"  Held,  that  there  was  nothing  in  the  use  to  which 
public  ground  was  thus  directed  by  the  legislature,  from  which  the 
power  of  the  legislature  to  locate  a  railroad  over  the  same  grounds  should 
be  presumed  to  be  restrained.    Ibid.  25. 

7.  Public  use.  It  is  a  settled  doctrine  that  the  appropriation  of  prop- 
erty  to  the  construction  or  use  of  a  railroad  for  the  transportation  of 
persons  or  property,  is  an  application  of  such  property  to  the  use  of  the 
public.    Ibid.  25. 

8.  Where  property  is  dedicated  to  the  use  of  the  public,  generally, 
and  it  is  for  a  long  time  and  with  universal  acquiescence  used  for  the 
public  purpose  of  a  railroad,  this  affords  evidence  that  such  use  is  con- 
sistent with  the  design  of  the  dedication.     Ibid.  25. 

DEEDS.  See  CONVEYANCES. 

DEEDS  OF  TRUST.  See  MORTGAGES  AND  DEEDS  OF  TRUST, 

11  to  15. 

DEFAULT. 

Evidence  on  assessment  op  damages. 

To  reduce  damages,  competent.    See  MEASURE  OF  DAMAGES,  8. 
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DELIVERY  OF  DEEDS.     See  CONVEYANCES,  3  to  8. 

DEMURRER. 
Judgment  on,  excludes  defense.    See  PRACTICE,  11. 
Admits  everything  but  amount  of  damages.    See  PRACTICE,  12. 

DEPOSITIONS. 
Before  whom  mat  be  taken. 

1.  A  commission  to  take  depositions  may  issue  to  any  disinterested 
person  to  take  a  deposition  as  commissioner,  and  such  person  may  be 
designated  by  the  name  of  an  office  which  he  holds,  as  well  as  by  his 
proper  name.    Brown  v.  Luehrs,  575. 

Identity  of  officer  taking. 

2.  Where  a  commission  is  issued  to  a  person  by  the  designation  of 
an  office  which  he  holds,  the  certificate  of  the  person  taking  the  depo- 
sition, that  he  took  it  in  pursuance  of  the  commission,  is  evidence  of 
his  identity.    Ibid.  575. 

DEPUTY  SHERIFF. 
Service  by  special  deputy.    See  PROCESS,  3,  4. 

DESCENTS. 
Who  are  of  the  half-blood. 

1.  The  section  of  the  Statute  of  Wills  which  provides  that  "in  no 
case  shall  there  be  a  distinction  between  the  kindred  of  the  whole  and 
the  half-blood,"  is  not  confined,  in  its  application,  to  cases  where  the 
ancestor,  from  whom  the  estate  is  derived,  leaves  children  by  different 
mothers.  The  children  of  the  same  mother,  but  who  have  different 
fathers,  are  no  less  brothers  and  sisters  of  the  half-blood  than  are  the 
children  of  a  common  father,  but  Avho  have  different  mothers,  and  all 
are  equally  within  the  operation  of  the  statute.  Oglesby  Coal  Co.  v. 
Pasco  et  al.  164. 

Of  right  under  certificate  of  purchase. 

2.  Goes  to  heir,  and  not  the  administrator.   See  JUDICIAL  SALES,  1. 

DESCRIPTION. 
Of  land  in  deed.    See  CONVEYANCES,  1,  2. 

DISCLAIMER.    See  PARTIES,  5. 

DISCRETION. 
As  to  trying  cause  out  of  its  order.    See  PRACTICE,  24. 

DISTRESS  FOR  RENT. 
Liability  in  trespass  for  excessive  levy.    See  TRESPASS,  1,  2. 
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DIVORCE  AND  ALIMONY. 
Alimony. 

1.  When  it  may  be  allowed.  Alimony  may  be  allowed,  under  the 
statute,  notwithstanding  the  divorce  is  granted  for  the  fault  of  the  wife. 
Deenis  v.  Bee?iis,  74. 

2.  It  is  not  the  law  that  alimony  must  be  given  to  the  wife  in  all 
cases,  but  only  in  those  cases  where,  from  all  the  circumstances,  it  is 
equitable  to  do  so.     Ibid.  74. 

3.  Not  to  be  regulated  by  the  pecuniary  circumstances  of  the  parties 
alone.  In  cases  where  the  circumstances  may  justify  a  divorce  under 
our  statute,  there  may  be  a  widely  different  degree  of  merit  on  the  one 
side  and  censure  on  the  other,  which  should  very  properly  be  consid- 
ered in  determining  the  question  of  alimony,  quite  independent  of  the 
pecuniary  circumstances  of  the  parties.     Ibid.  74. 

4.  What  is  reasonable.  Where  a  divorce  was  granted  to  the  wife,  on 
account  of  extreme  and  repeated  cruelty  of  the  husband,  and  the  cus- 
todjr  of  two  infant  children  given  to  her,  and  it  appeared  that  the 
husband  owned  property  of  the  value  of  over  $9000,  and  that  his 
indebtedness  did  not  exceed  $900,  it  was  held,  that  a  decree  that  he  pay 
to  the  complainant  $130  and  her  solicitors  $120,  within  30  days,  and 
that  he  pay  to  her  thereafter  $400  per  annum,  in  quarterly  installments, 
as  her  alimony,  and  in  lieu  of  dower  and  all  claim  for  the  support  of 
the  children  committed  to  her  charge,  was  not  unreasonably  large. 
Becker  v.  Becker,  532. 

5.  Interest.  It  is  erroneous  to  make  the  installments,  in  a  decree  for 
alimony,  bear  ten  per  cent  interest  if  not  paid  when  due.  The  legal 
rate  of  interest  upon  judgments  and  decrees  is  six  per  cent,  and  decrees 
of  this  character  are  not  an  exception  to  the  law.    Ibid.  532. 

Custody  of  children. 

6.  Where  a  divorce  is  decreed  to  the  wife,  upon  the  verdict  of  a  jury 
finding  that  her  husband  had  treated  her  with  extreme  and  repeated 
cruelty,  and  there  is  no  evidence  of  her  unfitness  to  have  the  care  and 
custody  of  her  infant  children,  there  is  no  impropriety  in  decreeing  the 
custody  of  them  to  her.    Ibid.  532. 

Husband  not  liable  for  solicitor's  fee.    See  HUSBAND  AND 
WIFE,  1,  2. 

DOWER. 

HOW  RELEASED. 

1.  A  wife  may  unite  with  her  husband  in  a  deed,  after  its  execution 
by  him,  and  thus  release  her  dower.     Welch  v.  Button  et  al.  465. 

EJECTMENT. 
Title  derived  from  common  source. 

1.  The  attorney  of  the  plaintiff  in  an  ejectment  suit  stated,  under 
oath,  that  he  was  acquainted  with  the  title  to  the  land  in  controversy,  as 
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EJECTMENT.    Title  derived  from  common  source.     Continued. 

it  appeared  of  record ;  that  both  plaintiff  and  defendant  claimed  title 
from  the  same  common  source,  stating  what  it  was;  and  that  he  also 
knew  this  from  conversation  with  the  parties,  and,  on  cross-examination, 
said  that  his  only  knowledge  was  derived  from  the  records  and  what 
the  defendant  said  when  he  purchased ;  that  he  had  held  no  recent  con- 
versation with  him  on  the  subject,  and  did  not  know  what  he  might 
then  claim :  Held,  that,  in  the  absence  of  any  statement  on  oath  that 
the  defendant  claimed  under  another  or  different  source  of  title,  this 
statement  was  sufficient  to  entitle  the  plaintiff  to  show  title  from  such 
common  source.    HartsJiorn  v.  Dawson,  108. 

2.  A  party  purchasing  a  particular  claim  to  property,  and  placing  a 
deed  therefor  on  record,  is  presumed  to  claim  in  accordance  with  that 
purchase  and  deed ;  and  in  the  absence  of  evidence  of  another  or  differ- 
ent claim,  another  person  acquainted  with  such  purchase  and  the  con- 
tents of  such  deed,  may  well  swear  that  he  knows  the  nature  of  his 
claim.    Ibid.  108. 

ESCROW. 

Recording  of,  passes  no  title.    See  CONVEYANCE,  1. 

ESTOPPEL. 

AS  AGAINST  MARRIED  WOMAN. 

1.  Applies  only  in  cases  of  tort.  A  married  woman  may  preclude 
herself  from  denying  the  truth  of  her  representations,  but  only  in  the 
case  of  pure  tqrts.  If  her  conduct  is  so  connected  with  contract  that 
the  action  sounds  in  contract,  there  can  be  no  estoppel.  Oglesby  Coal  Co. 
v.  Pasco  et  al.  164. 

On  creditor's  bill. 

2.  To  sJioic  defendant  has  property  liable  to  execution.  Where  an  exe- 
cution debtor  informs  the  officer  having  the  execution  that  he  has  no 
property  or  money  with  which  to  pay  it,  and  the  officer  thereupon  re- 
turns the  execution  nulla  bona,  the  debtor  is  estopped  to  deny  the  truth 
of  such  statement  to  the  officer ;  and  upon  a  bill  filed  against  him  to 
subject  real  estate  alleged  to  have  been  fraudulently  conveyed  by  him, 
to  the  payment  of  such  execution  debt,  he  will  not  be  heard  to  say  that 
he  had  property  liable  to  execution  at  the  time  he  stated  to  the  officer 
that  he  had  not,  and  thus  defeat  the  bill.    Lewis  et  al.  v.  Lanphere,  187. 

Opinion  as  to  another's  ability  to  pat. 

3.  In  an  action  of  replevin  for  grain  taken  on  execution  as  the  prop- 
erty of  the  debtor,  but  which  the  plaintiff  claims  was  raised  for  him  and 
on  his  land,  by  the  debtor  working  in  his  employ,  evidence  that  the 
plaintiff  had  expressed  an  opinion  to  a  creditor  of  the  execution  debtor 
that  such  debtor  would  be  able  to  pay  some  or  all  of  his  debts  by  a 
given  time,  which  does  not  mislead  his  creditors,  does  not  tend,  in  the 
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ESTOPPEL.    Opinion  as  to  another's  ability  to  pay.     Continued. 

slightest  degree,  to  prove  that  the  plaintiff  in  the  replevin  suit,  and  the 
execution  debtor,  had  entered  into  a  fraudulent  arrangement  to  cheat  or 
wrong  the  creditors  of  such  debtor,  nor  would  such  expression  of  opin- 
ion imply  an  admission  that  the  crop  raised  by  such  debtor  belonged  to 
him,  so  as  to  estop  the  plaintiff  in  replevin,  or  that  he  was  falsely  claim- 
ing the  grain.  Frame  v.  Badger,  441. 
When  applicable  to  municipal  corporations. 

4.  Whilst  municipal  corporations  are  not,  as  respects  public  rights, 
within  ordinary  limitation  statutes,  still,  the  principle  of  an  estoppel  in 
pais  is  applicable  in  such  cases,  as  this  leaves  the  court  to  decide  the 
question,  not  by  mere  lapse  of  time,  but  by  all  the  circumstances  of  the 
case,  and  to  hold  the  public  estopped  or  not,  as  right  and  justice  may 
require.  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  City  of 
Joliet,  25. 

5.  The  right  of  way  over  certain  public  grounds,  in  an  unincorpor- 
ated town,  was  granted  by  the  county  authorities  to  a  railroad  company, 
and  the  company  constructed  its  road  over  such  grounds,  and  the  town, 
after  it  became  incorporated,  upon  the  petition  of  the  company,  vacated 
certain  alleys  and  authorized  the  use  of  certain  streets  for  the  use  of  the 
railroad  company,  to  enable  it  to  build  a  depot  upon  certain  ground, 
which  could  only  be  reached  by  continuing  the  use  of  the  track  over 
such  public  grounds.  The  town  authorities  also  assessed  local  taxes 
against  these  public  grounds,  as  the  property  of  the  county,  for  a  num- 
ber of  years.  And  the  railroad  company,  with  the  knowledge  of  the 
town,  in  pursuance  of  its  agreement  made  with  the  county  when  the 
right  of  way  was  granted,  made  its  proportion  of  certain  improvements 
upon  the  public  grounds,  amounting  to  over  $4000.  The  right  of  the 
railroad  company  was  never  questioned  by  the  town  until  nearly  twenty 
years  after  the  company  commenced  using  the  right  of  way :  Held, 
that  the  town  was  estopped  to  deny  the  right  of  the  railroad  company 
to  use  the  right  of  way  over  the  public  grounds.     Ibid.  25. 

EVIDENCE. 
Parol  evidence. 

1.  To  rebut  presumption  of  guaranty.  The  presumption  that  a  party 
not  the  payee,  who  places  his  name  on  the  back  of  a  note,  is  a  guaran- 
tor, may  be  rebutted  by  parol  evidence.  The  character  of  the  liability 
assumed  may  be  explained  and  the  legal  presumption  rebutted.  Boyn- 
ton  v.  Pierce  et  al.  145. 

2.  To  prove  a  person  was  drafted.  In  a  suit  by  a  party  on  a  contract 
to  pay  whatever  may  be  necessary  to  procure  a  substitute  for  such  of  the 
parties  as  may  be  drafted  into  the  military  service  of  the  United  States, 
it  is  competent  for  the  plaintiff  to  prove  that  he  was  drafted,  and  paid 
for  and  furnished  a  substitute,  who  was  received  as  such  in  his  place, 
by  parol.    Fowler  v.  Donovan  et  al.  310. 
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EVIDENCE.    Parol  evidence.     Continued. 

3.  To  shoic  that  a  party  claimed  less  in  a  prior  suit.  Where  a  party- 
seeks  to  show,  by  parol,  that,  in  a  prior  suit  in  another  court,  the  plain- 
tiff claimed  a  less  sum  by  his  account  filed,  if  he  only  proves  that  the 
prior  account  was  different  from  the  one  in  the  suit  being  tried,  without 
explaining  in  what  the  difference  consisted,  it  will  not  be  erroneous  to 
reject  such  evidence,  as  the  difference  may  be  in  dates  only.  Williams 
v.  Case,  356. 

Secondary  evidence. 

4.  Search  for  original.  In  order  to  admit  parol  evidence  of  the 
amount  of  an  account  in  a  prior  suit,  it  should  appear  that  diligent 
search  was  made  for  the  original  in  all  places  where  it  would  probably 
be  found,  and  if  the  custodian  of  the  paper  states  that  he  thinks  an  at- 
torney took  the  same,  he  should  be  sought,  to  ascertain  if  it  was  in  his 
possession,  and  if  so,  he  should  be  compelled  to  produce  it.  Williams 
v.  Case,  356. 

Hearsay. 

5.  Statements  of  one  not  a  party,  and  not  made  in  the  presence  of  a 
party.  In  a  suit  brought  by  the  administrator  of  an  estate  against  the 
executor  of  another  estate  upon  a  promissory  note  given  by  the  testa- 
tor, in  his  lifetime,  to  the  intestate,  in  his  lifetime,  it  appeared  that  the 
note  was  secured  by  deed  of  trust  on  land  of  the  testator,  and  that  he  was 
considerably  in  debt,  and  his  land  incumbered  with  other  liens,  the  most 
of  which  were  owned  by  a  third  party,  and  it  was  claimed  that  the 
note  sued  on  had  become  the  property  of  such  third  party,  and  was  paid 
by  said  testator  in  a  settlement  made  by  him,  shortly  before  his  death, 
with  such  third  party,  and  testimony  was  introduced  which  tended  to 
show  that  said  third  party  had  control  of  the  note:  Held,  that  evidence 
of  what  such  third  party  may  have  said  in  a  conversation  when  the 
intestate  was  not  present,  was  hearsay  only,  and  should  have  been 
excluded  from  the  jury.    Kent,.  Admr.  v.  Mason,  Exr.,  540. 

Of  a  negative  character. 

6.  Whether  it  will  overcome  positive.  The  positive  testimony  of  a 
town  clerk,  that  he  posted  the  notices  of  an  election,  required  by  law, 
can  not  be  overcome  by  the  negative  testimony  of  other  witnesses,  that 
they  did  not  see  such  notices  in  the  places  where  the  clerk  testified  he 
had  posted  them.  Chicago,  Danville  and  Vincennes  Railroad  Co.  v. 
Coyer  et  al.  373. 

Degree  of  proof  required. 

7.  Suit  under  penal  statute.  Whilst  it  is  true  that,  in  a  civil  action, 
it  is  not  necessary  that  the  liability  of  the  defendant  should  be  estab- 
lished with  the  same  degree  of  certainty  required  in  criminal  cases,  yet, 
where  the  suit  is  brought  under  a  penal  statute,  the  plaintiff,  before  he 
can  recover,  must  bring  himself  clearly  within  the  provisions  of  the 
statute.    Gilbert  v.  Bone,  341. 
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EVIDENCE.    Continued. 
Weight  of  evidence. 

8.  As  respects  a  series  of  deeds  and  proof  of  original  contract.  Where 
the  purchaser  of  land  over  which  a  railroad  ran,  accepted  from  the  ven- 
dor a  deed  with  a  reservation  of  the  road  bed,  and  executed  a  mortgage 
with  a  like  reservation,  and  upon  the  discovery  of  a  mistake  in  the 
length  of  one  of  the  boundary  lines  in  the  deed,  accepted  another  deed 
correcting  the  mistake  but  containing  the  same  reservation,  in  which 
second  deed  another  mistake  in  the  boundary  line  of  the  land  was  after- 
wards discovered,  and  a  third  deed  made,  with  the  reservation  of  the 
road  bed  omitted,  it  was  held,  in  a  suit  upon  a  note  given  for  the  pur- 
chase money  of  the  land,  that  the  acceptance  b}'  the  purchaser  of  the 
two  deeds,  and  giving  the  mortgage  with  the  reservation  in  all  of  them, 
and  his  pointing  out  the  mistakes  in  the  two  deeds  but  not  intimating 
that  there  was  any  error  in  the  reservation,  made  the  first  deed  the  best 
evidence  in  regard  to  the  reservation,  and  that  the  testimony  of  the  pur- 
chaser,  that  in  his  original  contract  of  purchase  he  did  not  agree  to  such 
reservation,  would  be  entitled  to  no  appreciable  weight  as  against  the 
deed,  and,  therefore,  even  if  such  testimony  were  admissible,  its  exclusion 
could  do  the  defendant  no  harm,  and  would  be  no  material  error.  Gham- 
beriin  v.  White,  549. 

Opinion  of  witness. 

9.  As  to  damage  on  condemnation  of  land  for  right  of  way.  On  an 
assessment  of  damages,  under  a  proceeding  by  a  railroad  company  to 
condemn  the  right  of  way  through  a  farm,  it  is  competent  for  witnesses, 
who  are  acquainted  with  the  farm,  and  familiar  with  the  use  and  pro- 
duction of  such  property,  and  its  value,  to  give  their  opinion  as  to  the 
extent  of  damage  which  the  construction  of  the  road  over  the  same  will 
occasion.  The  jury  are,  in  such  case,  only  required  to  receive  and  weigh 
such  evidence,  and  give  it  such  weight  as  they  believe  it  deserves. 
Keithsburg  and  Eastern  Railroad  Go.  v.  Henry,  290. 

10.  Whether  an  expression  of  opinion  amounts  to  an  admission.  See 
ESTOPPEL,  3. 

Stenographer's  transcript, 

11.  On  the  hearing  of  a  bill  in  equity  for  a  new  trial  in  a  suit  at  law, 
the  transcript  of  the  evidence  on  the  trial  of  such  suit  at  law  is  properly 
admitted  in  evidence  where  the  shorthand  reporter  who  reported  the 
trial  testifies  that  he  wrote  up  the  testimony;  that  the  transcript  of  the 
testimony  is  correct;  that  the  witnesses  were  sworn,  and  testified  as 
therein  stated.    Brown  v.  Luehrs,  575. 

Admissibility,  generally. 

12.  Affidavit  of  party  inconsistent  with  present  claim  competent  against 
him.  Where  a  party  filed  a  petition  for  letters  of  administration  on  his 
father's  estate,  in  which  he  stated;  on  oath,  that  the  deceased  left  prop- 
erty and  effects  and  a  homestead  of  nineteen  and  one-half  acres,  and 
afterwards  filed  a  bill  claiming  to  be  the  owner  of  the  real  estate  de- 
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EVIDENCE.    Admissible,  generally.     Continued. 

scribed  in  the  petition,  by  virtue  of  a  verbal  contract  with  his  father  in 
his  lifetime,  it  was  proper,  on  the  hearing,  to  permit  the  sworn  petition 
for  letters  of  administration  to  be  read  in  evidence,  subject  to  such  ex- 
planatory evidence  tending  to  weaken  its  effect  as  the  complainant 
might  produce.    Stone  v.  Cook,  424. 

13.  It  was  not  necessary  in  such  case  that  the  petition  should  have 
the  effect  of  a  complete  estoppel,  to  entitle  it  to  be  received  in  evidence ; 
it  was  sufficient  that  it  had  a  tendency  to  show  that  the  subsequent  claim 
of  complainant  was  made  in  bad  faith.     Ibid.  424. 

14.  Of  transactions  of  plaintiff,  in  which  defendant  is  not  a  party 
and  in  no  way  concerned.  In  a  suit  by  an  individual,  against  a  corpora- 
tion, for  money  alleged  to  be  due  from  the  defendant  to  the  plaintiff,  the 
defendant  sought  to  prove  that,  before  the  organization  of  the  corpora- 
tion  defendant,  a  contract  was  entered  into  between  the  plaintiff  and  his 
brother,  that  they  would  advance  equal  amounts  for  the  purchase  of 
property  and  carrying  on  the  business  of  the  corporation ;  that  they 
would  purchase  and  hold  stock  in  the  corporation  in  equal  amounts ; 
that,  if  one  advanced  more  than  the  other,  the  one  advancing  the  lesser 
sum  should  pay  to  the  other  such  sum  as  would  make  their  advances 
equal,  and  that  the  money  sued  for  was  advances  made  by  the  plaintiff 
in  pursuance  of  this  agreement:  Held,  that  the  corporation  was  not  a 
party  to  this  agreement,  and  had  no  concern  with  it ;  that  the  court  could 
look  alone  to  the  legal  liability  of  the  corporation,  without  regard  to 
the  equities  between  the  plaintiff  and  his  brother,  and  that  the  evidence 
was  properly  excluded.    Peru  Coal  Co.  v.  Merrick,  112. 

4 

15.  Draft  claimed,  to  have  been  paid  by  the  plaintiff  for  use  of  defend- 
ant, proper,  in  connection  with  his  testimony.  Where  the  plaintiff,  in^  a 
suit  against  an  incorporated  company  for  money  alleged  to  be  due  him 
upon  account,  testified  to  the  payment  by  him,  out  of  his  own  funds,  of 
a  draft  drawn  on  him  by  one  who,  at  the  time,  was  the  president  of  the 
company,  for  the  purpose  of  paying  a  debt  of  the  company,  it  was  proper 
to  permit  the  draft  to  be  read  in  evidence  in  connection  with  such  testi- 
mony.   Ibid.  112, 

16.  As  to  motives  of  party  suing — not  admissible.  See  MAR- 
RIAGE, 3. 

17.  Of  divorce  of  parties,  in  suit  against  clerk  for  issuing  license. 
Same  title,  2. 

18.  General  character  of  plaintiff,  in  slander — when  it  may  be  shown. 
See  SLANDER,  6,  7,  8. 

19.  Regulations  of  railway  companies — printed  schedule  as  evidence. 
See  RAILROADS,  1. 

Cross-examination. 

20.  Although  the  books  of  a  defendant  may  be  proper  and  competent 
evidence  for  the  purpose  of  rebutting  the  testimony  of  the  plaintiff,  if 
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EVIDENCE.    Cross-examination.    Continued. 

offered  at  the  proper  time,  they  can  not  be  given  in  evidence,  on  the 
cross-examination  of  the  plaintiff,  as  a  part  of  such  cross-examination, 
and,  if  so  offered  in  evidence,  it  is  proper  to  exclude  them.  Peru  Coal 
Co.  v.  Merrick,  112. 

21.  Where  the  question  in  issue,  in  a  suit  by  an  individual  plaintiff 
against  a  corporation  defendant,  was, "whether  the  defendant  was  indebted 
to  the  plaintiff  upon  the  account  sued  on,  and  if  so,  in  what  amount,  the 
court  properly  refused  to  permit  the  defendant,  on  cross-examination  of 
the  plaintiff,  to  inquire  what  amount  of  stock  he  owned  in  the  corpora- 
tion defendant  at  the  time  of  the  conveyance  of  certain  property  to  it  by 
the  plaintiff  and  his  brother.    Ibid.  112. 

Sufficiency  of  proof. 

22.  Of  claim  of  title  from  particular  source.    See  EJECTMENT,  1. 

23.  Of  notice  of  calls  on  subscription.    See  SUBSCRIPTION,  10. 

24.  Of  unlawful  combination  to  defraud.    See  ESTOPPEL,  3. 

25.  To  prove  a  judgment,  as  against  infants.    See  CHANCERY,  25. 
Certificate  of  deposit. 

26.  Prima  facie  evidence  of  indebtedness.  See  BANKS  AND 
BANKERS,  1. 

Burden  of  proof. 

27.  To  show  illegality  of  consideration.    See  CONSIDERATION,  6. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.  Whether  necessary.  Where  a  plea  is  stricken  from  the  files,  and 
the  motion  and  ruling  of  the  court  in  that  respect  are  not  preserved  in 
a  bill  of  exceptions,  they  are  not  part  of  the  record,  and  can  not  come 
before  this  court  for  consideration.    Harms  v.  Aufield,  257. 

2.  The  fact  that  a  case  was  taken  up  out  of  its  regular  order  on  the 
docket,  in  the  absence  of  a  party,  without  notice  to  him,  and  that  an 
agreement  that  the  case  might  be  tried  by  the  court,  upon  which  the 
record  shows  it  was  tried,  was  made  at  a  former  term  of  the  court,  and 
was  not  intended  to  apply  to  the  term  at  which  the  case  was  tried,  are 
matters  that  can  only  be  made  to  appear  of  record  by  a  proper  bill  of 
exceptions.  They  can  not  be  disclosed  by  the  entries  alone  made  by  the 
clerk.    Hermann  v.  Pardridge  et  al.  471. 

3.  By  whom  to  be  signed.  A  bill  of  exceptions,  signed  by  one  judge, 
•which  contains  proceedings  that  took  place  wholly  before  another 
judge,  without  consent,  and  against  objections  made  at  the  time,  is 
irregular  and  unauthorized,  and  this  court  can  not  notice  it.  David 
et  al.  v.  Bradley,  316. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS. 
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EXPRESS  COMPANY. 
Duties  and  liabilities.    See  CARRIERS,  1  to  4. 

FORMER  DECISION. 
Revocation  of  will  by  marriage. 

1.  The  rule  announced  in  Tyler  v.  Tyler,  19  111.  151,  that  a  subse- 
quent marriage  is  a  revocation  of  a  will,  is  so  qualified  as  not  to  apply 
to  a  case  where  the  testator  has  children,  who  would  inherit  to  the  ex- 
elusion  of  the  husband  or  wife.    In  re.  Tuller,  99. 

FRAUD. 

Its  effect  upon  title. 

1.  And  against  whom.  A  person  who  obtains  the  possession  of  goods 
by  fraud,  acquires  no  valid  title  to  them,  and  can  vest  none  in  another 
person.    American  Merchants  Union  Express  Co.  v.  Wills ie,  92. 

2.  Goods  were  sent  by  express,  marked  C.  O.  D.,  addressed  to  a  party 
who  was  doing  business  as  a  merchant.  When  notified  of  the  arrival 
of  the  goods,  he  wished  to  get  them  without  paying  the  amount  marked 
on  them  for  collection,  but  was  told  by  the  agent  of  the  express  com- 
pany that  he  had  orders  not  to  deliver  goods  marked  C.  O.  D.  until  the 
money  was  paid.  He  then  represented  to  the  agent  that  he  was  able  to 
pay  all  his  debts  in  an  hour,  and  that  his  check  was  as  good  as  gold, 
and  that  it  would  be  paid  when  due ;  and  on  the  strength  of  these  rep- 
resentations, which  were  false,  and  known  by  him  to  be  so,  he  induced 
the  agent  to  let  him  have  the  goods  and  take  a  check  for  the  money, 
dated  fifteen  days  ahead,  knowing  that  he  was  then  bankrupt,  and  would 
have  no  funds  in  the  bank  to  pay  the  check :  Held,  that  the  goods  were 
obtained  by  fraud,  and  that  no  title  passed,  and  that  the  company  were 
entitled  to  recover  them  back.     Ibid.  92. 

3.  Where  one  obtains  the  possession  of  property  by  fraud,  it  can  be 
reclaimed  as  against  his  creditors  whose  debts  existed  before  the  goods 
were  obtained  by  him,  and  were  not  created  upon  the  faith  of  the  goods. 
Ibid.  92. 

False  representations. 

4.  In  obtaining  policy  of  insurance — whether  a  fraud.  See  INSU- 
RANCE, 1,  2. 

Plea  of  fraud. 

5.  Its  requisites.    See  PLEADING,  6. 

FRAUDULENT  CONVEYANCE. 

Binding  on  administrator  and  heirs  of  deceased  grantor.    See 
CHANCERY,  13. 

Creditor's  bill  to  set  aside.    See  CHANCERY,  23,  24. 
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FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

FREEDOM  OF  SPEECH. 
Extent    of    constitutional    guaranty.      See    CONSTITUTIONAL 
LAW,  1. 

GAMBLING  CONTRACTS.    See  CONTRACTS,  14,  15. 

GARNISHMENT. 
Payment  by  garnishee. 

1.  Is  a  discharge  from  his  creditor.  Where  a  debt  has  been  recov- 
ered from  a  debtor  by  garnishee  process  under  an  attachment  proceed- 
ing in  a  court  of  competent  jurisdiction  in  another  State,  the  recovery- 
is  a  protection  in  this  State  to  the  garnishee  against  his  original  creditor, 
and  the  fact  that  the  debt  may  have  been  put  into  a  judgment,  does  not 
change  the  rule.    Allen  et  al.  v.  Watt  et  al.  284. 

Assignee  op  judgment  after  garnishment. 

2.  Takes  subject  thereto.    See  ASSIGNMENT,  4. 
Garnishee's  remedy  by  injunction.    See  INJUNCTIONS,  4. 

GUARANTY. 
Blank  indorsement. 

1.  Presumption.  Where  the  name  of  a  party  not  the  pajee  is  found 
written  on  the  back  of  a  note,  it  will  be  presumed,  in  the  absence  of 
explanatory  evidence,  that  he  placed  it  there  at  the  time  of  making  the 
note,  and  that  he  indorsed  it  as  guarantor.    Boynton  v.  Pierce  et  al.  145. 

2.  Blank  may  be  filled  accordingly.  Such  an  indorsement  in  blank  is 
authority  to  the  holder  of  the  note  to  write  over  the  signature  anything 
that  is  consistent  with  the  undertaking,  and,  as  the  undertaking  is 
primarily  that  of  a  guarantor,  it  is  proper  for  the  holder  to  write  a 
guaranty  over  the  name  on  the  back  of  the  note.     Ibid.  145. 

3.  Parol  evidence  to  rebut  presumption.     See  EVIDENCE,  1. 

Pleading  and  evidence. 

4.  Burden  of  proof  .  In  a  suit  on  such  a  guaranty,  where  the  defend- 
ant pleads  the  general  issue,  verified  by  affidavit,  all  that  the  plaintiff  is 
required  to  prove  is,  the  signature  of  the  defendant.     Ibid.  145. 

5.  The  rule  would  be  different  if  the  holder  of  a  note,  indorsed  in 
blank  by  the  payee,  should  write  a  guaranty  over  the  signature,  and 
bring  suit  on  it  as  a  guaranty.  In  such  case,  if  the  defendant  should 
deny  the  guaranty,  under  oath,  the  burden  of  proof  would  be  upon  the 
plaintiff  to  show  that  a  contract  of  guaranty  was  intended.     Ibid.  145. 

OF  A  JOINT  GUARANTY. 

6.  Where  the  payees  of  a  promissory  note  indorse  on  the  back  of  it, 
"  For  value  received,  we  guarantee  the  payment  of  the  within  note  at 
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GUARANTY.    Op  a  joint  guaranty.     Continued. 

maturity,"  they  become  jointly  and  severally  liable  to  pay  the  note  at 
maturity.     Cage  v.  Mechanics'  National  Bank  of  Chicago,  62. 
Demand  and  notice. 

7.  Not  required.  In  such  case  the  holder,  as  between  the  maker 
and  the  guarantors,  is  under  no  obligation  to  demand  payment  of  the 
maker,  and,  on  his  default,  to  notify  the  guarantors ;  but  it  is  the  duty 
of  the  guarantors,  and  of  each  of  them,  on  maturity  of  the  note,  to  go  to 
the  holder  and  take  it  up.     Ibid.  62. 

Neglect  to  compel  payment. 

8.  And  insolvency  of  one  of  the  guarantors.  Joint  guarantors  of  a 
promissory  note  do  not  stand  in  the  relation  of  principal  and  surety, 
but  each  one  is  a  principal,  and  neither  one  is  discharged  by  the  negli- 
gence of  the  holder  of  the  note  in  not  compelling  payment  by  the  other 
of  his  equitable  share.     Ibid.  62. 

9.  Where  two  persons  jointly  guaranty  the  payment  of  a  promissory 
note  payable  to  themselves,  and  deliver  it  to  another  for  a  valuable  con- 
sideration, they  may  be  sued  jointly  or  severally,  and  it  is  no  defense  to 
the  action  against  one,  to  show  that  at  the  time  the  note  became  clue  the 
other  was  able  to  pay  his  proportion  of  it,  and  that  the  holder,  by  suit, 
could  have  collected  it  from  him,  and  that  before  the  suit  was  brought 
he  had  become  insolvent.     Ibid.  62. 

Of  performance  of  lease  by  lessee. 

10.  Construed — payment  by  instalments.  A  guaranty  of  the  prompt 
fulfilment  of  all  the  conditions,  provisions  and  agreements  mentioned 
in  a  lease  therein  referred  to,  and  that  full  payment  shall  be  made  of  the 
sum  or  sums  of  money  in  such  lease  specified,  by  the  lessee,  embraces 
every  obligation  imposed  by  the  lease  on  the  lessee,  and  guarantees  that 
the  payments  provided  for  in  the  lease  shall  be  made  as  the  sum  or  sums 
shall  become  due  by  the  terms  of  the  lease.    Binz  v.  Tyler  et  al.  248. 

11.  The  lessor  in  a  lease  which  provides  for  the  payment  of  rent  at 
the  rate  of  a  certain  sum  yearly,  in  monthly  instalments  on  the  first  day 
of  each  and  every  month,  can  recover  the  amount  of  any  instalment 
remaining  unpaid,  in  a  suit  against  a  guarantor  who  has  guaranteed  the 
prompt  fulfilment  of  all  the  conditions,  provisions  and  agreements  on 
the  part  of  the  lessee  in  the  lease,  and  the  full  payment  of  the  sum  or 
sums  of  money  therein  specified,  and  is  not  bound  to  wait  until  the  ex. 
piration  of  the  lease,  before  suing  the  guarantor.    Ibid.  248. 

GUARDIAN  AD  LITEM.    See  INFANTS,  1,  2,  3.   . 

GUARDIAN'S  SALE. 
Jurisdiction. 

1.  As  depending  on  fact  of  guardianship.  If  a  person,  having  no 
letters  of  guardianship,  were  to  apply  for  the  sale  of  land  of  a  minor, 
claiming  to  be  his  guardian,  the  proceeding  could  be  defeated  for  the 
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want  of  a  proper  party  as  petitioner.  It  is  only  by  the  power  conferred 
by  the  appointment  of  a  guardian,  that  he  becomes  invested  with  author 
ity  to  ask  for  the  sale  of  the  minor's  real  estate,  or  the  court  with  juris- 
diction to  pass  such  a  decree.    Spellman  v.  Bowse,  66. 

2.  As  to  the  place  where  application  made.  The  proceedings  by  a 
guardian  to  sell  the  real  estate  of  his  ward  are  statutory,  and  the  require- 
ments of  the  statute,  that  application  for  the  sale  of  such  real  estate  shall 
be  made  in  the  county  where  the  ward  resides,  or,  in  case  the  ward  does 
not  reside  in  the  State,  in  some  county  where  the  whole  or  a  part  of  the 
real  estate  is  situated,  is  jurisdictional,  and  any  material  deviation  from 
these  requirements,  as  to  the  court  in  which  the  proceedings  must  be 
had,  is  fatal  to  the  jurisdiction  of  the  court.    Ibid.  66. 

3.  A  decree  was  rendered  in  the  circuit  court  of  Will  county  for  the 
sale  by  a  guardian  of  real  estate  of  his  wards,  all  of  which  was  in  Cook 
county,  and  it  did  not  appear,  from  the  evidence  or  decree,  where  the 
wards  resided.  The  sale  was  made,  and,  some  seven  or  eight  years  after- 
ward, a  report  thereof  was  presented  to  the  circuit  court  of  Will  county, 
and  application  made  to  have  the  sale  approved.  The  minors  resisted 
the  application,  and,  on  the  hearing,  proved  that,  at  the  time  of  filing 
the  petition  for  the  order  of  sale,  and  when  the  sale  was  made,  they  were 
not  residing  in  this  State :  Held,  that  the  circuit  court  of  Will  county 
had  no  jurisdiction  to  order  the  sale,  and  that  the  question  of  jurisdic- 
tion was  properly  raised  on  the  motion  for  an  approval  of  the  sale,  and 
that  the  sale  ought  not  to  be  approved.    Ibid.  66. 

.  Motion  fob  order  of  approval. 

4.  Forms  part  of  the  original  case.  Where  a  report  of  a  guardian's 
sale  is  presented  to  the  court,  and  a  motion  entered  for  an  order  approv- 
ing the  sale,  seven-  or  eight  years  after  the  sale,  the  motion  and  order 
form  a  part  of  the  original  proceeding  under  which  the  sale  was  ordered 
to  be  made,  and  on  the  hearing  of  the  motion,  any  objection  can  be  urged 
that  could  have  been  had  the  motion  been  made  at  the  next  term  after 
the  sale,  and  the  want  of  jurisdiction  of  the  subject  matter  may  be  shown 
at  any  stage  of  the  proceeding,  and  until  every  order  or  step  required 
by  the  statute  has  been  taken  and  completed.    Ibid.  66. 

HOMESTEAD. 
Of  the  ownership  required. 

1.  A  tenant  by  the  curtesy,  having  a  life  estate  subject  to  levy  and 
sale  on  execution^,  is  an  owner  within  the  meaning  of  the  statute  exempt- 
ing  homesteads  from  forced  sale.    Potts  et  al.  v.  Davenport  et  al.  455. 

Abandonment. 

2.  A  question  of  fact.  Whether  premises  occupied  by  a  debtor  and 
his  family  when  he  has  removed  from  them,  and  after  the  recovery  of  a 
judgment  against  him,  returned  to  the  same,  was  his  home  during  his 
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absence,  is  a  question  of  fact  to  be  determined  by  the  jury  from  all  the 
circumstances  of  the  case.    Potts  et  al.  v.  Davenport  et  al.  455. 

3.  What  constitutes.  Where  a  debtor  left  his  homestead  in  1870,  to 
go  elsewhere  to  better  his  fortune,  leasing  the  same,  but  reserving  two 
rooms,  in  which  he  left  a  portion  of  his  household  goods  and  valuables, 
expressing  an  intention  to  return  if  the  climate  of  the  place  to  which  he 
went,  and  other  matters,  did  not  suit  him,  and  rented  a  house  by  the 
month,  and  never  exercised  any  political  privileges  in  the  latter  place, 
and  returned  in  1873,  a  judgment  having  been  recovered  against  him  in 
1871,  upon  wilich  the  homestead  was  sold:  Held,  that  the  party,  by  his 
temporary  absence,  under  the  circumstances,  had  not  lost  his  homestead 
right,  as  in  favor  of  the  purchaser  under  the  judgment.     Ibid.  455. 

4.  Meaning  of  the  words  "  occupied  as  a  residence.'1  The  term,  "  oc- 
cupied as  a  residence,"  in  the  statute  exempting  homesteads,  means 
that  the  premises  shall  be  the  home  of  the  party  claiming  a  homestead 
right.  Temporary  absence  by  the  party  and  his  family,  without  acquir- 
ing another  home,  is  not  an  abandonment  of  the  right.     Ibid.  455. 

When  and  how  subjected  to  execution. 

5.  Upon  creditor's  bill.  Where  the  title  to  a  homestead  worth  more 
than  $1000  is  taken  in  the  name  of  the  wife,  for  the  purpose  of  placing 
it  beyond  the  reach  of  the  existing  creditors  of  the  husband,  and  is  paid 
for  with  the  money  of  the  husband,  it  is  not  error  for  a  court  of  equity, 
upon  a  bill  filed  by  such  creditors  after  they  have  obtained  judgment 
and  execution  against  such  husband,  to  decree  that  such  homestead,  in 
respect  to  such  judgment,  is  the  property  of  the  husband,  and  that  the 
sheriff  holding  such  execution  shall  proceed  with  the  same,  as  prescribed 
by  the  statute  in  cases  of  execution  levies  upon  homesteads,  and  that,  in 
case  of  a  sale  of  said  premises  under  said  execution,  the  purchaser  at 
such  sale  shall  acquire  the  legal  title  thereto  as  against  said  husband 
and  wife,  and  those  claiming  under  them,  subject  only  to  the  redemp- 
tion allowed  by  law.    Muller  et  al.  v.  Inderreiden  et  al.  382. 

6.  Whether  such  homestead  is  susceptible  of  division,  is  a  fact  not 
to  be  ascertained  by  the  court,  but  by  the  commissioners  to  be  appointed 
by  the  sheriff  in  pursuance  of  the  statute.    Ibid.  382. 

HOW  PROTECTED  ON  PARTITION. 

7.  From  lien  for  rents  and  profits.    See  PARTITION,  2. 

HUSBAND  AND  WIFE. 

Solicitor's  fee,  on  application  for  divorce. 

« 

1.  Liability  of  the  husband.    An  action  at  law  can  not  be  maintained 

by  a  solicitor,  against  a  husband,  who  may  prosecute  or  defend  an  action 
for  divorce  for  the  wife.    Dow  v.  Eyster,  254. 

2.  While  it  is  true,  where,  by  the  misconduct  of  the  husband,  the 
wife  is  compelled  to  leave  his  house,  she  carries  with  her  his  credit  for 
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necessaries  furnished  suitable  to  her  condition  in  life,  yet  solicitor's  fees, 
for  services  rendered  in  the  prosecution  or  defense  of  an  action  for  di- 
vorce, are  not  recognized  as  necessaries.    Bow  v.  Ey&ter,  254. 

IMPROVEMENTS. 
On  partition. 

Set-off  against  rents  and  profits.  See  PARTITION,  3 ;  PLEADING 
AND  EVIDENCE,  2. 

INDEMNITY. 

Bond  to  sheriff. 

1.  Is  binding.  Whilst  the  statute  does  not  expressly  authorize  a 
sheriff,  who  is  about  to  execute  a  writ  of  replevin,  to  take  from  the 
plaintiff  in  replevin  an  indemnifying  bond,  still  such  a  bond,  if  given, 
is  a  good  obligation  at  common  law.     Wolfe  et  al.  v.  McClure,  564. 

Recovery  under  contract. 

2.  Limited  to  actual  loss.    See  MEASURE  OF  DAMAGES,  9,  10. 

INFANTS. 

Waiver  of  rights  in  suits  against. 

1.  Guardian  ad  litem  can  not.  No  doctrine  is  better  settled,  than 
that  a  guardian  ad  litem  can  not  admit  away  any  of  the  substantial 
rights  of  infants,  who  are  always,  in  chancery,  regarded  as  the  wards  of 
the  court.     Turner  et  al.  v.  Jenkins,  228. 

2.  If  it  be  conceded  that  infants  are  bound  by  the  acts  of  their  guar- 
dian in  all  matters  relating  to  the  practice  in  the  court,  still  mere  non- 
action on  the  part  of  the  guardian  will  not  be  construed  as  a  waiver  of 
anything  in  favor  of  infants,  whether  it  relates  to  mere  practice  or  to 
the  substance  of  the  defense.    Ibid.  228. 

3.  Testimony  without  notice.  Where  testimony  is  taken  before  a 
master  in  chancery  without  any  notice  to  the  guardian  ad  litem  of  infant 
defendants,  it  is  not  admissible,  as  against  the  infants,  for  want  of  no- 
tice,  notwithstanding  the  guardian  may  make  no  positive  objection  on 
the  hearing.  The  rule  is  different  as  to  adults.  If  they  make  no  objec- 
tion to  testimony  taken  before  the  master  without  notice,  they  will  be 
considered  as  having  waived  the  want  of  notice.     Ibid.  228. 

INJUNCTIONS. 
Irkegularity  in  preliminary  injunction. 

1.  Not  ground  for  reversal  of  order  making  it  perpetual.  Even  if  a 
preliminary  injunction  is  improper  for  want  of  notice  to  the  defendant, 
such  irregularity  is  no  reason  for  reversing  a  decree  on  final  hearing- 
making  the  injunction  perpetual,  where  the  proof  justifies  a  decree  for 
an  injunction.    Brown  v.  Luehrs,  575. 
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INJUNCTIONS.     Continued. 
Whether  injunction  will  lie. 

2.  To  restrain  prosecution  for  violation  of  ordinance.  A  court  of 
chancery  has  no  jurisdiction  to  enjoin  the  prosecution  of  a  suit  for  the 
violation  of  a  village  ordinance,  nor  is  it  within  the  power  of  the  par- 
ties to  waive  the  question  of  jurisdiction,  and  compel  it  to  try  the  cause. 
Yates  v.  Village  of  Batavia,  500. 

3.  To  restrain  the  sale  of  intoxicating  liquors  on  premises,  by  one  ten- 
ant in  common  against  another.  On  a  bill  riled  by  one  tenant  in  com- 
mon of  certain  premises  to  restrain  a  co-tenant  from  keeping  a  saloon 
and  selling  intoxicating  liquor  on  the  premises,  where  it  was  not  alleged 
that  the  complainant  suffered  any  special  injury  to  his  property,  not 
suffered  in  common  by  the  public,  it  was  held,  that  an  injunction  could 
not  be  granted,  and  that,  even  if  the  complainant  had  suffered  such 
injury,  it  should  appear  by  the  bill,  to  justify  a  court  of  equity  to  inter- 
fere by  way  of  injunction,  that  the  continuance  of  the  injury  was 
threatened  and  its  danger  imminent.  Oglesby  Coal  Co.  v.  Pasco  et  al. 
164. 

4.  In  favor  of  garnishee  against  his  creditor.  A  judgment  against 
a  garnishee,  and  payment  thereof,  may  be  pleaded  by  him  in  a  suit  by 
his  creditor  for  the  same  indebtedness;  but  where  the  garnishee  has 
been  served  with  garnishee  process,  and,  before  judgment  is  rendered 
in  that  suit,  the  creditor  of  the  garnishee  prosecutes  the  debt  to  judg- 
ment, and  afterwards  judgment  is  rendered  against  the  garnishee  as 
such  for  the  same  debt,  and  he  pays  it,  his  only  remedy  against  the 
judgment  in  favor  of  the  original  creditor  is  in  equity,  w7here  the  col- 
lection thereof  will  be  enjoined.    Allen  et  al.  v.  Watt  el  al.  284. 

5.  Belief  against  judgment  at  law.  Where  a  party  sued  out  an  in- 
junction to  restrain  the  collection  of  a  void  and  unjust  judgment,  which 
was  dissolved,  and  immediately  filed  a  second  bill  for  the  same  purpose, 
which  was  held  sufficient  by  this  court,  and  in  the  meantime  judgment 
was  recovered  on  the  injunction  bond  for  the  amount  of  such  void 
judgment,  it  was  held,  that,  as  it  was  inequitable  to  allowr  the  collection 
of  the  void  judgment,  it  was  equally  so  to  allow  the  plaintiff  to  enforce 
payment  of  the  latter  judgment,  and  that  it  should  be  enjoined.  Weaver 
et  al.  v.  Poyer.et  al.  417. 

6.  When  there  is  no  defense  at  law.  If  the  party  has  no  defense  at  law 
against  the  recovery  of  a  judgment,  he  need  not  defend  or  enjoin  the 
suit  before  judgment,  if  he  has  an  equitable  defense,  but  may  enjoin  the 
collection  of  the  judgment.     Ibid.  417. 

7.  Enjoining  assertion  of  legal  right.  The  whole  system  of  equity 
jurisprudence  proceeds  upon  the  ground  that  a  party  having  a  legal 
right  shall  not  be  permitted  to  avail  himself  of  it  for  the  purposes  of 
injustice,  or  fraud,  or  oppression;  and  if  an  inequitable  loss  or  injury 
will  otherwise  fall  upon  a  party,  from  circumstances  beyond  his  own 
control,  or  from  his  own  acts,  done  in  good  faith  and  in  the  perform- 
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ance  of  a  supposed  duty,  without  negligence,  courts  of  equity  will  grant 
liini  relief.     Weaver  et  al.  v.  Poyer  et  al.  417. 

8.  To  restrain  collection  of  taxes.  Courts  of  chancery  in  this  State 
will  assume  jurisdiction  to  restrain  the  collection  of  taxes  only  in  the 
following  cases :  Where  officers  exceed  their  power  and  levy,  when, 
under  the  law,  they  can  levy  no  such  tax,  because  the  tax  is  not  author- 
ized; or  where  the  persons  attempting  to  make  the  levy  are  not  officers 
de  jure  or  de  facto;  or  where  the  tax  is  levied  on  property  wholly  ex- 
empt; or  where  the  law  under  which  it  is  levied  violates  the  rule  of 
uniformity,  and  is  therefore  unconstitutional.  Village  of  Nunda  v. 
Village  of  Chrystal  Lake,  311. 

9.  At  whose  suit.  One  municipality  can  not  obtain  an  injunction  to 
restrain  the  collection  of  tax  levied  by  another  municipality.  That 
remedy  can  be  invoked  only  by  the  tax-payer.    Ibid.  311. 

10.  On  creditor's  bill.    See  CHANCERY,  30. 
On  motion  to  dissolve. 

11.  Time  for  objecting  to  affidavit.    See  PRACTICE,  15. 
Appeal. 

12.  From  order  disposing  of  injunction.  See  APPEALS  AND 
WRITS  OF  ERROR,  1. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction, 
though  it  may  contain  a  correct  proposition,  when  the  substance  of  it  is 
contained  in  another  instruction .  given  at  the  instance  of  the  party  ask- 
ing the  one  refused.  City  of  Chicago  v.  Brophy,  277 ;  Holcomb  v.  The 
People  ex  rel.  409. 

2.  Should  not  misrecite  evidence.  An  instruction  which  recites  evi- 
dence that  is  not  before  the  jury,  in  a  way  which  implies  that  the  judge 
trying  the  case  understands  the  evidence  as  therein  recited,  is  erroneous. 
Frame  v.  Badger,  441. 

3.  When  the  evidence  is  slight,  or  is  highly  contradictory,  it  is 
improper  to  select  isolated  portions  of  the  evidence,  and  give  them 
prominence  by  calling  the  attention  of  the  jury  especially  to  them,  and 
such  practice  should  not  be  indulged  in  by  the  circuit  courts.    Ibid.  441. 

4.  Should  not  indicate  any  opinion  as  to  the  weight  of  evidence.  In 
giving  instructions,  the  judge  should  always  abstain  from  in  any  man- 
ner indicating  an  opinion  as  to  the  weight  of  evidence,  unless  it  is  of 
that  character  which  the  law  deems  conclusive.    Ibid.  441. 

5.  Singling  out  part  of  facts  bearing  on  issue.  Upon  a  question  of 
fact,  it  is  erroneous,  in  instructing  the  jury,  to  single  out  certain  facts 
proven,  and  tell  them  that  the  existence  of  such  facts  proves  or  dis- 
proves the  main  fact  in  issue.  The  jury  should  be  left  free  to  draw 
their  conclusion  from  all  the  testimony  bearing  upon  the  question. 
Ogden  et  al.  v.  Kirby,  555. 
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6.  Clerical  mistake  in.  Where  the  word  plaintiff  is  used  in  an 
instruction  instead  of  the  word  defendant,  and  the  mistake  is  so  pal 
pable  as  to  correct  itself  on  a  reading,  it  will  be  no  ground  for  a  reversal. 
McKenzie  v.  Remington,  388. 

7.  On  the  basis  of  certain  facts.  In  an  action  against  a  railroad  com- 
pany for  unlawfully  ejecting  a  passenger  from  its  train,  it  is  error  to 
tell  the  jury  that  it  is  their  duty  to  assess  damages  if  they  believe  cer- 
tain facts.  Whether  a  plaintiff  has  sustained  damage,  and  if  so  how 
much,  is  a  question  to  be  determined  by  the  jury,  and  it  is  proper  for 
the  court  to  instruct  them,  that  if  they  believe  certain  facts  they  may, 
or  they  are  at  liberty  to,  assess  damages,  but  not  that  it  is  their  duty  to 
do  so.     Chicago  and  Northwestern  Railway  Co.  v.  Chisholm,  584. 

8.  As  to  proof  required  of  plaintiff.  It  is  improper  to  instruct  the 
jury  that  "  it  is  incumbent  on  the  plaintiff  to  make  out  his  case,  so  far 
as  he  has  the  affirmative,  by  a  preponderance  of  testimony,"  etc.,  with- 
out telling  them  in  what  respect  he  has  the  affirmative.  Whether  one 
party  or  the  other  has  the  affirmative  on  a  particular  issue,  is  a  question 
of  law  for  the  court,  and  not  one  of  fact  for  the  jury,  and  it  is  not  proper 
that  it  should  be  left  for  them  to  determine  which  has  the  affirmative, 
or  to  what  extent  it  is  incumbent  on  either  to  have  the  preponderance 
of  evidence.     Gilbert  v.  Bone,  341. 

9.  Effect  of  error  may  be  obviated  by  others  limiting  or  qualifying 
them.  In  an  action  for  slander,  it  was  averred  in  the  declaration  that  the 
plaintiff  was  an  unmarried  woman,  and  that  the  defendant  had  charged 
her  with  being  pregnant,  thereby  intending  to  charge  her  with  fornica- 
tion. The  defendant  justified  the  speaking  of  the  words,  and  averred 
that  she  had  been  guilty  of  fornication.  It  was  held,  that  an  instruction 
"that,  in  order  to  enable  the  defendant  to  sustain  his  justification  by 
proof  that  the  words  charged  are  true,  on  the  ground  that  the  plaintiff 
was  guilty  of  fornication  and  that  she  was  delivered  of  a  child,  it  is 
necessary  that  such  facts  constituting  the  justification  should  be  proved 
by  satisfactory  evidence,  and  if  not  so  proved  the  defense  on  that  ground 
fails,"  when  not  limited  or  qualified  by  other  instructions,  was  improper, 
as  tending  to  direct  the  minds  of  the  jury  to  an  immaterial  collateral 
issue;  but  when  other  instructions  are  given,  which  clearly  state  to  the 
jury  that  the  justification  is  made  out,  if  they  believe,  from  the  evi- 
dence, that  the  plaintiff  had  sexual  intercourse  with  any  man  before 
the  words  were  spoken,  without  regard  to  whether  she  was  delivered 
of  a  child  or  not,  the  faulty  instruction  is  so  limited  and  qualified  as  to 
render  it  harmless.    Stowell  v.  Beagle,  525. 

10.  Marking  as  given.  A  judgment  will  not  be  reversed  because 
instructions  are  not  marked  "  given,"  when  the  record  shows  that  they 
were  in  fact  given.    McKenzie  v.  Remington,  388. 
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INSURANCE. 

False  representations  as  to  value. 

1.  The  contract  of  insurance  is  one  in  which  the  parties  must  act 
with  the  utmost  good  faith ;  no  false  representations,  which  go  to  affect 
the  risk,  must  be  made;  the  assured  must  tell  the  whole  truth,  and  not 
conceal  any  important  fact,  and  he  must  not  make  any  false  representa- 
tion as  to  the  amount  or  value  of  the  stock  insured.  Lycoming  Fire 
Insurance  Go.  v.  Rubin,  402. 

2.  Where  a  party,  by  false  representations  as  to  the  amount  and  value 
of  his  stock  of  goods,  obtains  a  policy  of  insurance  upon  a  valuation  at 
twice  the  value  of  the  goods,  this,  of  itself,  renders  the  policy  absolutely 
void.     Ibid.  402. 

Mutual  life  insurance  companies. 

3.  Power  and  duties  of  their  officers.  In  the  absence  of  express  pro- 
visions in  the  charter  of  a  mutual  life  insurance  company  limiting  the 
appointment  of  its  officers  and  agents,  or  the  scope  of  their  duties  and 
powers,  it  must  be  presumed  that  each  person,  in  becoming  a  member 
of  the  company,  impliedly  consents  that  it  shall  be  represented  by  such 
officers  and  agents  as  are  reasonably  necessary  for  the  transaction  of  its 
business,  and  that  they  shall  possess  the  powers  and  perform  the  duties 
ordinarily  possessed  and  performed  by  such  officers  and  agents.  Pro- 
tection Life  Insurance  Co.  v.  Foote,  361. 

4.  Party  insuring  in,  becomes  a  member,  and  bound  by  its  rules. 
When  a  party  takes  out  a  policy  in  a  mutual  life  insurance  company,  he 
becomes  a  member  of  the  company,  and  is  bound  by  its  rules,  which  he 
is  presumed  to  know,  but  it  seems  that,  as  between  him  and  the  com- 
pany acting  through  its  proper  representatives,  the  company  may  change 
those  rules,  or  dispense  with  their  literal  and  rigorous  enforcement, 
when,  by  so  doing,  no  substantial  rights  of  the  company  will  be  impaired. 
Ibid.  361. 

5.  Assured  held  strictly  to  his  contract  with  regard  to  payment  of  dues. 
Where  a  policy  of  insurance,  issued  by  a  mutual  life  insurance  com- 
pany, provided  that,  if  any  assessment,  collection  costs  and  annual  dues 
owing  by  the  assured  were  not  received  by  the  company  within  thirty 
days  from  the  date  of  notice,  the  policy  should  be  null  and  void,  it  was 
held,  that,  if  the  notice  provided  for  was  silent  as  to  the  mode  of  remit- 
ting such  dues,  the  assured  would  be  bound  to  see  that  the  money  was 
actually  received  by  the  company  within  the  time  specified,  or  forfeit 
his  policy.    Ibid.  361. 

6.  Rules  of,  may  be  waived,  where  rights  are  not  substantially  affected 
thereby.  But  where  the  notice  in  such  a  case  was  sent  by  mail  to  the 
postoffice  address  of  the  assured,  at  a  distant  point,  with  directions  to 
remit  the  amount  by  P.  O.  order  or  draft,  payable  to  the  company,  the 
right  to  forfeit  the  policy  by  reason  of  the  non-payment  of  the  assess- 
ment or  due  within  the  time  limited  by  the  policy,  was  waived,  and  all 
that  the  assured  could  be  expected  or  required  to  do,  under  such  cir- 
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INSURANCE.    Mutual  life  insurance  companies.     Continued. 

cumstances,  would  be  to  promptly  and  without  delay  observe  such 
directions,  and  when  he  did  so,  he  had  the  right  to  suppose  his  dues 
were  paid,  and  he  could  not  be  expected  to  know  to  the  contrary  until 
notified  by  the  company,  or  until  the  lapse  of  a  reasonable  time  to  re- 
ceive a  notice  from  the  company,  without  a  recognition  of  the  receipt 
of  his  remittance.    Protection  Life  Insurance  Co.  v.  Foote,  361. 

Of  claim  allowable  on  creditor's  bill  against  company.     See 
CHANCERY,  19. 

Assignment  of  policy. 

7.  When  of  such  a  nature  as  not  to  defeat  a  recovery  in  equity  by  tlie 
assignee.    See  CHANCERY,  19. 

INTEREST. 
In  decree  for  alimony. 

Error  to  give  ten  per  cent.    See  DIVORCE  AND  ALIMONY,  5. 

INTOXICATING  LIQUORS. 
What  is  an  unlawful  selling. 

1.  Any  person,  who  has  no  license  to  sell  intoxicating  liquor,  who 
gives  it  away  in  any  quantity  less  than  one  gallon,  or  in  any  quantity  to 
be  drank  on  the  premises,  or  in  any  adjacent  room  or  place,  or  who  re- 
sorts  to  any  other  shift  or  device  to  evade  the  provisions  of  the  statute, 
is  guilty  of  unlawfully  selling.    Bickert  v.  The  People,  85. 

2.  An  association  was  formed  for  the  avowed  purpose  of  promoting 
temperance,  friendship,  etc.  They  claimed  to  have  bought  the  dram 
shop  of  one  of  their  members,  who  was  elected  their  treasurer,  and  who 
continued  in  the  possession  of  the  dram  shop,  having  no  license  to  sell 
intoxicating  liquors.  Each  member  was  required  to  pay  $1,  for  which 
he  received  a  ticket,  with  the  numbers  from  1  to.20  inclusive  upon  it, 
and,  upon  presenting  this  ticket  at  the  bar,  the  member  received  liquors 
or  cigars,  as  he  wished,  and  paid  for  the  same  by  having  numbers  punched 
out  of  his  ticket,  each  number  representing  five  cents.  Any  person 
could  become  a  member  by  paying  $1.  The  treasurer  received  all  the 
money,  and  rendered  no  account  to  the  other  members.  He  also  bought 
all  liquors  and  cigars:  Held,  that  the  jury  were  warranted  in  finding 
that  this  was  but  a  device  to  evade  the  law,  and  that  the  treasurer  was 
guilty  of  unlawfully  selling  intoxicating  liquors.     Ibid.  85. 

3.  In  such  case,  if  the  liquors  really  belonged  to  the  association,  and 
the  treasurer  acted  for  them,  then  all  the  members  would  be  guilty  of 
unlawfully  selling,  as  the  liquor  would  be  partnership  stock,  and  the 
company  would  have  no  more  right  to  sell  to  the  individual  members, 
or  partner,  than  a  stranger  would.    Ibid.  85. 

Sale  of  on  premises  owned  in  common. 

4.  By  one  tenant,  not  enjoined.    See  INJUNCTIONS,  3. 
42— 79th  III 
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INTOXICATING  LIQUORS.     Continued. 
Jurisdiction  of  justices  of  the  peace. 

5.    In  suit  for  selling.    See  JUSTICES  OF  THE  PEACE,  1. 

JUDGMENTS. 
Rendering  judgment  in  vacation. 

1.  If  not  set  aside  or  modified  at  next  term,  becomes  final.  Under  sec- 
tion 47,  chapter  37,  of  Revised  Laws  1874,  when  a  cause  is  taken  under 
advisement,  and  decided  in  vacation,  judgment  may  be  entered  in  vaca- 
tion, and  when  so  entered,  if  not  set  aside  or  modified  at  the  next  term 
of  court,  it  becomes  final.  Toledo,  Peoria  and  Warsaw  Railway  Co.  v. 
Eastbum,  140. 

2.  Where  a  cause  was  taken  under  advisement,  and  decided  in  vaca- 
tion, and  a  judgment  rendered  in  vacation,  and  no  steps  wTere  taken  in 
the  matter  at  the  next  term  of  court,  but,  at  a  subsequent  term,  another 
and  different  judgment  was  rendered,  it  was  held,  that  the  first  judg- 
ment was  final,  and  that  the  second  judgment  was  erroneous,  the  court 
having  no  jurisdiction  to  render  it.    Ibid.  140. 

3.  Of  a  second  judgment  at  subsequent  term.  Where  a  judgment  was 
rendered  in  vacation,  and  the  record  showed  no  action  of  the  court  in 
the  matter  at  the  next  term,  but  the  bill  of  exceptions  contained  a  state- 
ment that  a  petition  and  motion  for  a  rehearing  was  filed  at  that  term, 
and  that  the  court  expressed  the  opinion  that  the  judgment  rendered  in 
vacation  was  void,  and  refused  to  entertain  the  motion  for  a  rehearing, 
it  was  held,  that  the  record  remained  in  the  same  condition  as  if  no 
action  had  been  taken  at  that  term,  and  that,  after  the  expiration  of  that 
term,  the  judgment  rendered  in  vacation  became  final,  and  that  the 
court  had  no  jurisdiction  to  render  another  judgment  at  a  subsequent 
term.     Ibid.  140. 

Reversal  of  second  judgment. 

4:  Effect  thereof.  Where  an  appeal  is  taken  from  a  judgment  ren- 
dered by  the  county  court  to  the  circuit  court,  and  judgment  of  reversal 
rendered  by  the  circuit  court  in  vacation,  and  no  action  taken  in  the 
matter  at  the  next  term  of  the  circuit  court,  and,  at  a  subsequent  term 
of  the  circuit  court,  a  different  and  final  judgment  is  rendered,  and.this 
last  judgment  is  reversed  in  the  Supreme  Court,  for  want  of  jurisdic- 
tion in  the  circuit  court  to  render  it,  the  effect  is,  to  leave  the  cause  for 
trial  in  the  county  court,  under  the  first  judgment  of  reversal  in  the 
circuit  court.    Ibid.  140. 

Judgment  on  demurrer  to  declaration. 

5.  Its  effect.    See  PRACTICE,  11. 

Relief  against  judgment. 

6.  In  equity.     See  INJUNCTIONS,  5,  6. 

Judgment  lien.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  12. 
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JUDICIAL  SALES. 
Who  entitled  to  sheriff's  deed. 

1.     0)i  death  of  owner  of  certificate  of  purchase.    Where  a  party  hold- 
ing a  certificate  of  the  purchase  of  land  sold  under  execution,  dies  be- 
fore taking  out  a  deed,  in   the   absence  of  an  express   devise  to  his 
executors,  they  will  succeed  to  no  right  to  the  land,  and  have  no  right 
to  demand  a  deed,  but  the  sheriff's  deed  should  be  made  to  the  party's 
heirs  at  law.    Potts  et  al.  v.  Davenport  et  al.  455. 
Of  a  sale  by  guardian.    See  GUARDIAN'S  SALE,  1  to  4. 
Mistake  in  master's  certificate  and  deed. 
How  corrected.     See  MISTAKE,  1,  2. 

JURISDICTION. 
In  attachment. 

1.  How  acquired.  The  objection  to  the  record  of  an  attachment  pro- 
ceeding, under  which  land  was  sold,  that  it  does  not  appear  that  the 
sheriff  attached  the  property  of  the  defendant,  goes  only  to  the  regu- 
larity of  the  proceedings  under  the  writ,  and  does  not  pertain  to  the 
jurisdiction  of  the  court.  The  affidavit  confers  jurisdiction.  It  starts 
the  judicial  power  in  motion,  and  that  is  jurisdiction.  Kruse  v.  Wil- 
son, 233. 

Transfer  of  cause  to  another  court. 

2.  Where  an  action  is  pending  in  a  court,  which  by  statute  has  juris- 
diction, and  before  final  judgment  the  statute  conferring  such  jurisdic- 
tion is  repealed,  and  all  causes  pending  in  such  court  are,  by  the 
repealing  statute,  transferred  to  another  court,  such  other  court  has 
jurisdiction  of  the  cause  to  render  final  judgment.     Ibid.  233. 

Jurisdiction  of  the  person. 

3.  Effect  of  finding  the  fact  of  service.  Every  reasonable  presump- 
tion will  be  indulged  in  favor  of  the  jurisdiction  of  a  court  of  general 
jurisdiction,  and  its  finding  in  a  decree  that  defendants  were  "duly  sum- 
moned," will  be  held  to  be  prima  facie  evidence  of  the  existence  of 
the  jurisdictional  fact.     Turner  et  al.  v.  Jenkins,  228. 

4.  Where  the  service  of  a  summons  to  ^the  September  term  of  court 
was  defective,  and  the  cause  was  continued  without  any  steps  being 
taken,  and,  at  the  ensuing  term,  a  decree  was  rendered  which  recited 
that  the  defendants  "  were  duly  served  ten  days  before  the  first  day  of 
the  October  term,"  and  only  the  summons  to  the  September  term  ap- 
peared in  the  record,  it  was  held,  that  there  was  nothing  appearing  in 
the  record  to  rebut  the  presumption  in  favor  of  the  jurisdiction  of  the 
court  as  indicated  by  its  finding  in  the  decree.     Ibid.  228. 

After  judgment  in  vacation  becomes  final. 

5.  The  court  has  no  jurisdiction  to  render  a  second  judgment.  See 
JUDGMENTS,  3. 
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JURISDICTION".     Continued. 

TO  ORDER  SALE  OF  LAND  BY  GUARDIAN. 

6.  Jurisdiction  depends  on  county  in  which  application  is  made.  See 
GUARDIAN'S  SALE,  2,  3. 

In  chancery.    See  CHANCERY,  1,  2. 

Of  justices  of  the  peace.    See  JUSTICES  OF  THE  PEACE,  1. 

JURY. 

Right  to  trial  by  jury. 

1.  Attorney  not  entitled,  on  proceeding  to  strike  his  name  from  the 
roll.    See  ATTORNEY  AT  LAW,  5. 

Of  the  grounds  of  their  finding. 

2.  Must  rely  upon  the  evidence  introduced  in  court.  The  jury  muet 
rely  upon  the  evidence  introduced  in  court ;  they  can  not  go  outside  ftr 
the  purpose  of  getting  facts  upon  which  to  base  a  verdict.  Stampofsk ; 
v.  Steffens,  303. 

3.  In  a  suit  where  one  of  the  questions  was,  whether  certain  furn? 
ture  was  made  in  a  workmanlike  manner,  it  was  held  that  a  juror  hai 
no  right,  without  the  consent  of  the  parties,  to  go  where  the  furniture 
was  stored  and  examine  it.    Ibid.  303. 

Misconduct  of  juror. 

4.  Party  waives  objections  by  remaining  silent  after  knowledge.  In  a 
suit  where  one  of  the  questions  before  the  jury  was,  whether  certain 
furniture  was  made  in  a  workmanlike  manner,  one  of  the  jurors,  while 
the  trial  was  in  progress,  without  permission,  visited  the  place  where 
the  furniture  was  stored,  and  made  an  examination  of  it.  This  was 
done  without  the  knowledge  or  consent  of  the  plaintiff.  Before  the 
case  was  fully  submitted  to  the  jury,  the  defendant  was  informed  of  this 
conduct  of  the  juror,  but  he  failed  to  notify  the  court  of  it  or  to  inter- 
pose any  objection  to  the  trial  proceeding,  but  remained  silent:  Held, 
that  the  conduct  of  the  juror  was  irregular  and  unlawful,  but  that  the 
defendant,  by  remaining  silent  after  he  became  aware  of  it,  waived  his 
right  to  object  to  it  after  the  verdict  was  rendered.    Ibid.  303. 

JUSTICE  OF  THE  PEACE. 
Jurisdiction. 

1.  Criminal  prosecution  for  selling  intoxicating  liquors.  Justices 
of  the  peace  have  jurisdiction  in  cases  to  recover  the  fine  imposed  for 
a  violation  of  the  second  section  of  the  act  entitled  "Dram  Shops,"  to 
provide  for  licensing  of  and  against  the  evils  arising  from  the  sale  of 
intoxicating  liquors.    Rickart  v.  The  People,  85. 

LANDLORD  AND  TENANT. 

Excessive  levy  under  distress. 

Liability  of  landlord.    See  TRESPASS,  1,  2. 


INDEX.  661 


LAW  AND  FACT. 

Construction  of  contracts. 

1.  If  a  contract  is  ambiguous  it  is  the  duty  of  the  court  to  determine 
what  it  means,  from  the  evidence,  and  instruct  the  jury  as  to  its  mean- 
ing.   Ogden  el  al  v.  Kirby,  555.    See  CONTRACTS. 

Completion  of  railroad  to  a  point. 

2.  Is  a  question  of  fact.    See  SUBSCRIPTION,  8. 
Notice  of  defect  in  goods  bought. 

3.  Whether  it  is  reasonable— question  of  fact.   See  CONTRACTS,  25. 

AS  TO  WHICH  PARTY  HAS  AFFIRMATIVE. 

4.  On  pleadings— is  a  question  of  law.    See  INSTRUCTIONS,  8. 

LEASE. 
What  amounts  to  a  leasing. 

1.  An  execution  was  levied  on  certain  grain  raised  by  the  defendant 
in  execution,  and  was  replevied  by  one  claiming  that  the  grain  was 
raised  on  his  land  by  the  defendant,  for  him,  under  a  contract  by  which 
he  was  to  furnish  the  defendant's  family  with  necessaries,  and  pay  him 
as  much  more  as  he  could  afford,  depending  upon  the  crop  raised. 
On  the  trial  of  the  replevin  suit,  it  appeared  that  the  land  on  which  the 
grain  was  raised  belonged  to  the  plaintiff's  brother,  but  the  plaintiff 
testified  that  he  had  control  of  the  farm,  and  was  to  pay  his  brother 
what  he  considered  a  fair  share  of  its  products,  in  cash,  and  not  in  a 
portion  of  the  crop :  Held,  that  this  testimony,  being  uncontradicted, 
established  a  virtual  leasing  of  the  land,  and  that  the  plaintiff,  as  lessee, 
was  the  owner  of  the  grain  he  raised  on  it,  and  it  was  improper,  by 
instruction,  to  leave  the  question  to  the  jury,  whether  the  grain  belonged 
to  the  brother  of  the  plaintiff  or  not.    Frame  v.  Badger,  441. 

LIBEL. 
On  grand  jury. 

Not  punishable  as  a  contempt.    See  CONTEMPT,  4. 

LICENSE. 
Of  attorney  at  law. 

1.  Power  of  court  over.    See  ATTORNEY  AT  LAW,  3. 
Marriage  license. 

2.  Suit  against  clerk  for  issuing.    See  MARRIAGE,  1,  2,  3. 

LIENS. 
Judgment  lien. 

1.  Surplus  on  sale  under  prior  deed  of  trust  subject  thereto.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  12. 

Mechanic's  liens. 

2.  What  deemed  the  commencement  of  suit  to  enforce.  Where  material 
was  furnished  by  a  firm,  under  a  contract,  up  to  a  given  time,  when  the 
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LIENS.    Mechanic's  lien.    Continued. 

firm  was  changed,  one  partner  retiring  and  others  becoming  partners, 
and  the  contract  was,  by  arrangement  with  all  the  parties,  completed  by 
the  new  firm,  who  were  to  be  paid  for  all  material  furnished  after  that 
time,  and  a  petition  by  the  members  of  the  original  firm,  to  enforce  a 
lien  for  all  material  furnished  by  both  firms,  under  the  contract,  was 
filed,  and  subsequently  a  petition  in  the  same  case  was  filed  by  the  new 
firm  to  enforce  their  lien,  it  was  held,  that  the  filing  of  the  last  petition 
should  not  be  regarded  as  the  commencement  of  the  suit  to  enforce  the 
lien  of  the  petitioners  therein,  but  that  the  filing  of  the  first  petition 
was,  however  irregularly,  the  commencement  of  the  suit  for  that  pur- 
pose, and  it  was  competent,  under  the  12th  and  13th  sections  of  the  stat- 
ute relating  to  liens,  for  the  members  of  the  new  firm  to  be  made  parties 
thereto,  at  any  time  before  final  judgment.     Work  v.  Hall  et  al.  196. 

3.  Decree,  as  against  subsequent  purchasers.  It  is  improper,  in  a 
proceeding  to  enforce  a  mechanic's  lien,  to  decree  that  a  defendant,  who 
has  no  connection  with  the  matter  except  as  a  subsequent  purchaser  of 
the  property,  shall  pay  the  debt.  Such  purchaser  is  under  no  obligation 
to  pay  the  debt,  unless  he  chooses  to  do  so  to  protect  his  title.  The  lien 
attaches  to  the  property,  but  it  can  not  be  enforced  against  subsequent 
purchasers  not  otherwise  liable  for  the  payment  of  the  debt,  beyond  the 
sale  of  the  property.    Ibid.  196. 

4.  Contract  must  specify  time  for  completing  same.  Under  the  Lien 
Law  of  1845,  a  petition  to  enforce  a  lien  for  materials  furnished  is  in- 
sufficient, unless  the  contract  set  out  in  the  petition  specifies  a  time 
certain  within  which  the  materials  are  to  be  furnished.  Powell  et  al.  v. 
Webber  et  al.  134. 

5.  A  contract  to  deliver  lumber  to  one  building  a  house,  as  fast  as  he 
shall  order  it,  or  to  deliver  it  within  a  reasonable  time,  is  too  indefinite 
as  to  time  to  create  a  lien  under  the  statute.    Ibid.  134. 

6.  Effect  of  act  of  1861,  as  to  specific  time  of  performance  of  contract. 
The  act  of  1861  applies  only  to  implied  contracts,  and  in  case  of  an  ex- 
press contract  it  is  essential,  to  entitle  the  petitioner  to  a  lien,  that  a 
definite  time  should  have  been  agreed  upon  for  the  completion  of  the 
work,  or  furnishing  materials.     Ibid.  134. 

7.  Contract — whether  express  or  implied.  A  petition  for  a  lien  to 
secure  payment  for  lumber  sold  by  the  petitioner,  alleged  that  the  peti- 
tioner, in  November,  1872,  contracted  with  the  defendant  to  furnish 
lumber  to  him  to  build  a  barn  and  an  addition  to  his  house;  that  the 
lumber  was  to  be  delivered  as  fast  as  the  defendant  desired  for  the  pur- 
pose of  building,  and  at  the  usual  customary  prices ;  that  the  lumber 
was  to  be  paid  for  after  sufficient  had  been  delivered  to  build  the  barn 
and  addition,  and  when  the  defendant  got  some  money  from  the  old 
country,  which  was  to  be  some  time  in  the  spring  or  summer  of  1874: 
Held,  that  this  was  an  express  contract,  and  that  it  was  insufficient  to 
entitle  the  petitioner  to  a  lien,  because  the  time  within  which  the  lum- 
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„ber  was  to  be  delivered  was  entirely  indefinite.    Powell  et  al.  v.  Webber 
et  al.  134.     . 

8.  Of  the  time  in  the  absence  of  special  agreement  or  custom.  In  the 
absence  of  any  special  contract  or  fixed  custom  of  trade  to  the  contrary, 
the  law  will  imply  that  payment  should  be  made  on  the  delivery  of  ar- 
ticles purchased;  and  in  order  to  render  the  owner  of  a  building- jointly 
liable  with  the  contractor,  under  the  5th  section  of  the  Mechanics'  Lien 
Law  of  1869,  for  materials  furnished  to  the  contractor  and  used  in  such 
building,  under  a  contract  between  the  contractor  and  material-man  to 
furnish  such  materials  as  needed,  the  notice  required  by  the  2d  section 
of  the  act  should  be  served  on  the  Owner  within  twenty  days  after  the 
last  item  of  the  material  is  delivered.     Kelly  v.  Kellogg  et  al.  477. 

9.  Liability  of  owner  can  not  be  extended  by  extension  of  time  of  pay- 
ment to  contractor.  In  order  to  render  the  owner  of  a  building  jointly 
liable  with  the  contractor  for  material  used  in  the  erection  of  the  build- 
ing, under  the  5th  section  of  the  Mechanics'  Lien  Law  of  1869,  the  notice 
provided  for  in  the  2d  section  of  the  act  must  be  served  on  him  within 
twenty  days  after  payment  should  have  been  made  therefor,  and  it  is 
not  in  the  power  of  the  contractor  and  material-man,  by  a  contract,  to 
extend  the  time  of  payment,  and  thus  extend  the  statutory  liability  of 
the  owner  without  his  knowledge  or  consent.     Ibid.  477. 

10.  Extent 'of  sub-contractor'' s  lien — additional  work.  "Where  the 
original  contract  is  for  a  specific  sum  of  money,  but  with  an  express 
provision  for  alterations  and  changes  in  the  plans,  and  an  agreement  by 
the  owner  to  pay  what  is  equitable  and  just,  any  increased  work  grow- 
ing out  of  such  alteration  in  the  plans  is  not  extra  work,  but  is  fully 
within  the  contract,  although  not  named  in  the  specifications,  and  the 
lien  of  a  sub-contractor  attaches  to  the  money  due  for  such  additional 
work  as  completely  as  to  the  work  done  under  the  specifications. 
Brown  et  al.  v.  Lowell  et  al.  484. 

11.  Bights  of  sub-contractor  not  affected  by  settlement  between  owner 
and  original  contractor  after  notice  to  owner.  When  the  notice  provided 
by  the  statute  is  served  by  a  sub-contractor  on  the  owner,  the  previous 
inchoate  lien  becomes  fixed,  and  the  sub-contractor  is  not  bound  by  any 
settlement,  payment  or  agreement  made  after  the  notice  was  served, 
without  his  consent.     Ibid.  484. 

12.  When  notice  may  be  given,  and  the  effect  thereof.  The  sub-con- 
tractor has  the  option  to  give  notice,  under  the  .  statute,  to  the  owner, 
either  within  twenty  days  from  the  time  a  payment  falls  due  under  his 
contract,  or  within  twenty  days  after  completing  his  contract.  If  given 
within  twenty  days  after  a  payment  falls  due,  it  will  complete  his  lien 
from  that  time,  and  the  owner  can  not  avail  of  any  payment  made  to 
the  first  contractor  after  that  time,  to  defeat  it ;  but  if  he  delays  until 
within  twenty  days  after  completing  his  contract,  he  only  acquires  a 
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lien  on  whatever  the  owner  may  then  owe  the  first  contractor.    Brown 
et  al.  v.  Lowell  et  al.  484. 

13.  When  notice  should  be  given  to  owner  in  order  to  make  him  jointly 
liable  with  contractor.  Where  materials  are  furnished  to  a  builder,  and 
used  by  him  in  a  building  being  erected  by  him  for  another,  and  no 
time  is  agreed  upon  when  they  shall  be  paid  for,  and  by  the  customary 
usage  of  trade  all  such  bills  become  due  and  payable  at  the  end  of  each 
month,  then,  in  order  to  make  the  owner  jointly  liable  with  the  builder, 
under  the  5th  section  of  the  Mechanics'  Lien  Law  of  1869,  the  party 
furnishing  the  materials  must  serve  the  notice  required  by  the  2d  sec- 
tion  of  the  act  within  twenty  days  after  the  last  day  of  the  current 
month  during  which  the  materials  were  so  furnished.  Kelly  v.  Kellogg 
et  al.  477. 

Lien  of  attachment  from  foreign  county.    See  ATTACHMENTS, 
4,5. 

Lien  for  rents  and  profits. 

In  partition.    See  PARTITION,  1. 

LIMITATIONS. 

Limitation  act  of  1839. 

1.  Color  of  title.  The  instrument  relied  upon  as  color  of  title  must 
purport,  on  its  face,  to  convey  title  to  the  holder.     Not  that  the  title 

•  should  purport,  when  traced  back  to  its  source,  to  be  an  apparent  legal 
title,  but  that  the  instrument  under  which  claim  is  made  must  itself  pro- 
fess to  convey  a  title  to  the  grantee.    Kruse  v.  Wilson,  233. 

2.  A  sheriff's  deed  without  a  seal,  but  otherwise  formal,  is  an  instru- 
ment in  writing  purporting  to  convey  title,  and  constitutes  color  of  title 
within  the  requirements  of  the  statute.    Ibid.  233. 

3.  Payment  of  taxes — whether  under  color  of  title.  Where  the  holder 
of  color  of  title  held  possession  and  paid  taxes  on  the  land  for  four 
years,  and  then  gave  a  contract  to  sell  the  land  to  another,  who  went 
into  possession  and  paid  taxes  for  five  years  more,  the  payment  of  the 
last  five  years'  taxes  was  a  payment  under  the  title  of  the  holder  of  the 
color  of  title,  and  enured  to  establish  the  bar.    Ibid.  233. 

AS  AGAINST  MARRIED  WOMEN. 

4.  The  bar  of  the  Statute  of  Limitations  can  not  avail  as  against  a 
married  woman,  in  a  suit  in  relation  to  her  separate  real  estate.  Oglesby 
Coal  Co.  v.  Pasco  et  al.  164. 

LOST  RECORD. 
Supplying  before  trial. 

Not  necessary,  if  immaterial.     See  PRACTICE,  18. 
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MARRIAGE. 
Issuing  license. 

1.  Proof  as  to  age  of  parties  to  justify  clerk  in  issuing.  In  an  action 
by  a  father  against  a  county  clerk  for  issuing  a  license  for  the  marriage 
of  a  minor  daughter  of  the  plaintiff,  the  defendant  testified  that  he  had 
no  knowledge  of  the  age  of  the  plaintiffs  daughter  previous  to  the  time 
application  was  made  to  him  for  the  license;  that,  when  the  application 
was  made,  he  first  examined  the  applicant,  under  oath,  touching  his 
own  age  and  that  of  the  daughter  of  plaintiff,  and  that  he  testified  that 
he  was  21  years  of  age  and  over,  and  that  she  was  18  years  of  age  and 
over,  and  that  he  accepted  this  evidence  as  satisfactory  proof  of  their 
respective  ages :  Held,  that  this  testimony,  if  true,  made  out  a  defense 
to  the  action.     Gilbert  v.  Bone,  341. 

2.  Record  of  divorce  not  competent,  in  suit  for  unlawfully  issuing 
license  for  marriage  of  the  parties.  In  a  suit  against  a  county  clerk  for 
issuing  a  marriage  license  for  the  marriage  of  a  minor,  the  record  of  a 
subsequent  divorce  case  between  the  parties  for  whose  marriage  the 
license  was  issued,  is  not  competent  evidence.    Ibid.  341. 

3.  Motives  of  party  bringing  suit  not  material.  In  a  suit  by  the 
father  of  a  minor  daughter  against  a  county  clerk  for  issuing  a  license 
for  her  marriage,  it  is  unimportant  what  the  motives  of  the  plaintiff 
may  be  in  prosecuting  the  suit,  and  the  jury  have  no  right  to  inquire 
into  them.     Ibid.  341. 

Revocation  op  will. 

4.  By  marriage.    See  WILLS,  2,  3,  4. 

MARRIED  WOMEN. 
Op  their  separate  property. 

1.  Use  by  husband  does  not  subject  it  to  payment  of  his  debts.  The 
fact  that  the  husband  uses  and  enjoys  the  separate  property  of  the  wife, 
and  out  of  it  procures  the  means  for  the  support  of  his  family,  does  not 
render  such  property  liable  for  the. debts  of  the  husband.  Blood  v. 
Barnes,  437. 

2.  So,  where  the  husband  wTas  a  printer,  and  the  wife  invested  money 
arising  from  the  sale  of  her  separate  property,  derived  from  a  source 
other  than  her  husband,  in  types  and  printing  machinery,  which  was 
used  and  managed  by  the  husband  in  his  business  as  a  printer,  from 
which  he  procured  the  means  of  support  for  his  family,  it  was  held, 
that  the  property  was  not  liable  for  the  debts  of  the  husband,  but  was 
as  completely  protected  as  if  it  had  been  the  property  of  a  stranger. 
Ibid.  437. 

Enforcing  contracts  against  them. 

3.  A  married  woman  who  makes  a  verbal  agreement  to  release  all 
her  interest  in  certain  real  estate,  and,  in  consideration  thereof,  receives 
a  conveyance  of  other  real  estate,  but  suppresses  no  material  facts  nor 
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makes  any  false  representations  in  regard  to  the  matter,  is  not  estopped 
from  claiming  her  interest  in  the  real  estate  which  she  agrees  to  release, 
and  the  contract  can  not  be  enforced  against  her,  because  she  is  not 
competent  to  make  it.     Oglesby  Coal  Co.  v.  Pasco  et  al.  164. 

Power  to  make  a  will.    See  WILLS,  1. 
Limitations. 

4.  Whether  available  against  married  women.   See  LIMITATIONS,  4. 
Estoppel. 

5.  Only  in  cases  of  tort.    See  ESTOPPEL,  1. 

MARSHALING  ASSETS. 
As  between  creditors. 

1.  Where  one  creditor  has  a  lien  on  two  funds  and  another  can  reach 
only  one  of  them.     See  CHANCERY,  29,  30. 

As  BETWEEN  joint  owners. 

2.  On  foreclosure.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  6. 

MASTER  IN  CHANCERY. 
Has  no  judicial  powers. 

1.  His  acts  binding  only  when  approved  and  adopted  by  the  court. 
The  master  in  chancery  is  but  the  ministerial  officer  of  the  court,  to 
perform  such  duties  as  may  be  required  of  him  by  the  chancellor  in  the 
performance  of  his  judicial  functions.  His  powers  are  delegated  to 
him  by  the  court,  and  the  court  can  confer  on  him  no  judicial  powers. 
His  acts  become  binding  only  by  being  approved  and  adopted  by  the 
court.    Hards  et  ux.  v.  Burton,  504. 

MASTER'S  REPORT. 
Appeal  lies  from  order  confirming.    See  APPEALS  AND  WRITS 
OF  ERROR,  2. 

MASTER  AND  SERVANT. 

Principal  liable  for  acts  of  his  employee. 

Attorney  at  law— for  negligence  of  his  employee.  See  ATTORNEY 
AT  LAW,  1. 

MEASURE  OF  DAMAGES. 
Operating  railroad  in  a  street. 

1.  Injury  to  adjacent  owners.  The  recovery  of  damages  in  a  suit 
against  a  railroad  company  for  injury  to  property  fronting  on  a  street 
in  a  city  over  which  it  passes,  where  there  is  any  liability  at  all,  is  con- 
fined to  the  direct  physical  injury  done  to  the  property  by  the  operation 
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MEASURE  OF  DAMAGES. 
Operating  railroad  in  a  street.     Continued. 
of  the  road ;  and  it  is  erroneous  to  permit  the  plaintiff  to  prove  what  the 
value  of  the  property  and  its  rental  value  is  with  the  railroad,  and  what 
it  would  be  without  the  railroad.     Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  McGinnis,  269. 

2.  Where  the  plaintiff,  in  a  suit  against  a  railroad  company  to  re- 
cover for  damages  to  his  property,  occasioned  by  the  building  and  oper- 
ating the  road  along  a  public  street  in  front  of  the  property,  proved 
what,  in  the  opinion  of  witnesses,  the  rental  value  of  the  property  would 
have  been  without  the  railroad  and  what  it  was  with  the  railroad,  it 
was  admissible  for  the  defendant  in  rebuttal  to  show  that  there  was  a 
gas  factory  and  starch  factory  near  the  premises,  to  lay  the  foundation 
for  a  judgment  that  the  depreciation  of  rental  value  was  not  wholly  due 
to  the  railroad,  and  to  what  extent  these  other  causes  might  have  con- 
tributed to  produce  such  depreciation.    Ibid.  269. 

3.  And  in  such  a  suit,  where  the  plaintiff  testified  that  certain  trestle 
work  upon  which  the  railroad  track  was  laid,  in  front  of  plaintiff's 
property,  was  unnecessarily  high,  such  testimony  tended  to  show  that 
the  defendant  had  been  guilty  of  negligence,  and  that  the  plaintiff  was 
unnecessarily  injured  thereby,  and  the  defendant  should  have  been  per- 
mitted to  prove  that  the  building  of  the  trestle  work,  in  the  manner  in 
which  it  was  built,  was  necessary,  in  order  to  cross  a  river  at  that  point, 
and  overcome  the  grade  on  the  opposite  side.    Ibid.  269. 

Ejecting  passenger  from  railroad  car. 

4.  Where  a  party  is  forcibly  and  unlawfully  ejected  from  a  railroad 
car,  in  the  presence  of  the  other  passengers,  and  the  conductor  publicly 
announces,  as  his  reason  for  so  doing,  that  he  refused  to  pay  his  fare,  a 
jury  may  properly  find  from  such  facts  that  the  party  thus  ejected  suf- 
fered feelings  of  shame  and  humiliation,  without  any  other  proof  on  that 
subject.     Chicago  and  Northwestern  Baihcay  Co.  v.  Chisholm,  584. 

5.  Where  a  party  who  is  rightfully  on  a  railroad  car,  and  has  paid 
his  fare,  is  unlawfully  expelled  therefrom,  he  is  entitled  to  recover  more 
than  nominal  damages,  even  though  he  sustains  no  pecuniary  loss  or 
actual  injury  to  his  person.     Ibid.  584. 

In  suit  on  replevin  bond. 

6.  In  an  action  on  a  replevin  bond,  on  behalf  of  a  special  owner, 
against  the  general  owner,  the  measure  of  damages  is,  not  the  whole 
value  of  the  property,  but  only  the  value  of  the  interest  of  the  special 
owner  in  the  property.    David  et  al.  v.  Bradley,  316. 

7.  Where  a  tenant  replevies  property  which  has  been  taken  by  his 
landlord,  as  a  distress  for  rent  due,  and  fails  to  prosecute  his  replevin  suit, 
and  return  of  the  property  is  awarded,  the  measure  of  damages,  in  a  suit 
on  the  replevin  bond,  is,  not  the  value  of  the  property,  but  the  amount 
of  rent  due.    Ibid.  316. 


668  INDEX. 


MEASURE  OF  DAMAGES.    In  suit  on  replevin  bond.    Continued. 

8.  Evidence  in  reduction  on  default.  In  a  suit  on  a  replevin  bond 
given  by  a  tenant  who  replevied  property  distrained  for  rent  by  his 
landlord,  the  defendant  was  defaulted,  and,  on  the  assessment  of  damages, 
the  plaintiff  testified  that  there  were  two  months'  rent  due,  at  $250  per 
month.  The  tenant  offered  to  testify  that,  after  the  making  of  the  lease, 
the  landlord  failed  to  give  him  possession  of  the  entire  building,  and 
the  rent  was  reduced  to  $208.33  per  month :  Meld,  that  this  was  not 
matter  respecting  the  merits  of  the  replevin  suit,  but  only  the  question 
of  damages  sustained  by  the  non-return  of  the  property  distrained  and 
replevied,  and  the  evidence  should  have  been  admitted.  David  et  al.  v. 
Bradley,  316. 

Indemnity  for  removal  of  timber. 

9.  On  contract  to  indemnify  vendor  of  land  for  depreciation  on  remo- 
val of  timber.  The  owner  of  land,  a  portion  of  which  was  timber,  sold 
it,  and  took  a  deed  of  trust  upon  it  to  secure  the  purchase  money.  The 
purchaser  quit-claimed  the  land  to  his  father,  who,  with  a  view  to  raise 
money  to  pay  the  notes  given  by  his  son  for  the  purchase  money,  pro- 
posed to  sell  the  timber  without  the  land,  and,  for  that  purpose,  had  the 
timbered  land  platted  and  advertised  for  sale  in  lots.  On  the  day  of 
sale,  the  vendor  and  holder  of  the  deed  of  trust  objected,  but  the  father 
of  the  purchaser,  in  order  to  induce  him  to  permit  the  sale  to  proceed, 
gave  him  a  deed  of  trust  on  his  farm,  for  $3000,  to  indemnify  him 
against  loss  by  the  sale  and  removal  of  the  timber.  Thereupon,  the  sale 
proceeded,  and  the  timber  on  a  portion  of  the  land  was  sold  for  all  it 
was  worth,  and  afterwards  the  vendor  enjoined  the  further  sale  of  the 
timber.  The  notes  given  for  the  purchase  of  the  land  were  not  paid, 
and  the  land  was  all  sold,  under  the  deed  of  trust,  for  nearly  $5000  less 
than  the  amount  of  the  indebtedness.  On  a  bill  filed  to  ascertain  the 
amount  of  damages  the  holder  of  the  deed  of  trust  had  sustained  by  the 
removal  of  the  timber,  and  to  subject  the  land  of  the  father  of  the  pur- 
chaser to  sale  under  the  deed  of  trust  executed  by  him,  it  was  held,  that 
the  proper  measure  of  damages  was  the  price  for  which  the  timber  was 
sold.     Curtis  v.  Baugh,  242. 

10.  In  such  case,  the  fact  that  the  father  gave  his  note  for  $3000,  due 
in  two  years  from  date,  with  ten  per  cent  interest,  and  executed  the  deed 
of  trust  to  secure  it,  would  not  entitle  the  holder  to  collect  the  amount 
of  the  note.  It  having  been  given  for  no  indebtedness  due  from  the 
maker  to  the  payee,  but  solely  for  the  purpose  of  indemnifying  him 
against  loss  by  the  sale  of  the  timber,  the  only  consideration  supporting 
the  transaction  was  the  loss  sustained,  not  on  the  sale  of  the  land,  but 
the  depreciation  in  its  value  by  the  removal  of  the  timber  therefrom, 
and  the  amount  of  such  depreciation  would  be  the  measure  of  recovery. 
Ibid.  233. 

Mitigation  of  damages. 

11.  In  an  action  for  assault  and  battery,  evidence  as  to  the  conduct 
of  the  plaintiff  at  other  times  and  upon  other  occasions,  the  assault  and 
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battery  having  been  committed  without  any  provocation  given  at  the 
time,  can  not  be  given  in  evidence  to  mitigate  the  damages.  Murphy 
v.  McGrath,  594. 

Aggravation  op  damages. 

12.  In  action  for  slander — repetition  of  slander.  See  SLANDER,  5. 
On  condemnation  for  right  of  way.  See  RIGHT  OF  WAY,  1,  2,  3. 
Excessive  damages.    See  NEW  TRIALS,  1  to  4. 

MECHANIC'S  LIEN.    See  LIENS,  2  to  13. 

MEMBER  OF  FAMILY. 
Son  or  daughter  after  age.    See  RAILROADS,  3,  4,  5. 

MINISTERIAL  OFFICER. 

Master  in  chancery.    See  MASTER   IN   CHANCERY,  1;   MORT 
GAGES  AND  DEEDS  OF  TRUST,  8. 

MISTAKE. 

In  master's  deed. 

1.  Corrected  in  equity.  Where  a  decree  of  foreclosure  of  a  mortgage 
directed  all  the  lands  described  in  the  mortgage  to  be  foreclosed,  and 
they  were  all  advertised,  by  the  master,  for  sale  under  the  decree,  and 
were,  in  fact,  all  sold  by  him,  but,  by  mistake,  one  of  the  tracts  was 
omitted  in  the  certificate  of  sale,  and  in  the  deed  subsequently  made  by 
him,  it  was  held,  that  a  court  of  chancery  had  power  to  correct  the  mis- 
take, upon  a  bill  filed  by  the  purchaser  for  that  purpose,  and  that  such 
correction  should  be  made.    Foster  et  al.  v.  Clark,  225. 

2.  In  such  case,  it  seems  that  the  mistake  in  the  certificate  of  sale 
before  the  deed  was  made,  might  have  been  corrected,  by  motion,  on 
proper  proof,  yet  the  court  could  not,  on  motion,  reform  the  deed,  and 
the  only  remedy  the  purchaser  would  have  to  correct  his  deed,  would  be 
an  application  to  a  court  of  equity  by  bill.     Ibid.  225. 

Correction  of  mistake  by  subsequent  deed. 

3.  Of  evidence  in  respect  thereto.    See  EVIDENCE,  8. 
Description  in  mortgage. 

4.  What  is  notice  to  subsequent  purchaser.     See  PURCHASER,  1. 

MITIGATION  OF  DAMAGES.    See  MEASURE  OF  DAMAGES,  11. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

Remedies  of  mortgagee. 

1.  The  fact  that  a  mortgagee  has  obtained  a  judgment  on  a  scire 
facias  issued  on  the  record  of  his  mortgage,  and  that  there  is  a  special 
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MORTGAGES  AND  DEEDS  OF  TRUST. 

Remedies  of  mortgagp:e.     Continued. 
execution  issued  thereon,  still  in  the  hands  of  the  sheriff,  is  no  defense  to  a 
bill  filed  to  foreclose  the  same  mortgage.  A  mortgagee  has  several  distinct 
remedies,  and  can  pursue  them  ail  at  the  same  time,  but  can  have  but 
one  satisfaction.    Erickson  v.  Bafferty,  209. 

Rents  and  profits  received  by  mortgagee. 

2.  To  be  applied  on  mortgage  debt.  Rents  and  profits  received  by  the 
mortgagee  from  the  mortgaged  premises  are  in  the  nature  of  payments 
on  the  mortgage  debt,  and  when,  on  a  bill  to  foreclose,  the  case  is  re- 
ferred to  the  master  to  ascertain  and  report  the  sum  due  on  the  mort- 
gage, he  should  hear  all  evidence  the  parties  choose  to  offer  in  relation 
to  rents  and  profits  received  by  the  mortgagee,  and  report  his  finding  to 
the  court ;  but  if  the  mortgagor  does  not  choose  to  offer  such  evidence 
before  the  master,  he  has  no  right  to  complain  of  the  decree  because  no 
account  of  rents  and  profits  is  taken.    Hards  et  ux.  v.  Burton,  504. 

3.  On  a  bill  to  foreclose  a  mortgage,  where  it  appears  that  the  con- 
sideration for  the  mortgage  debt  was  an  interest  in  a  block  of  buildings 
purchased  by  the  mortgagor  from  the  mortgagee,  and  that,  by  an  agree- 
ment made  between  them,  the  mortgagee  was  appointed  by  the  mort- 
gagor as  his  agent  to  collect  the  rents  and  apply  the  same  on  the  mort- 
gage debt,  and  the  mortgagee  did  enter  upon  the  agency  and  collect 
rents,  the  amount  so  collected  should  be  applied  as  a  credit  upon  the 
mortgage  debt.    Roberts  et  al.  v.  Pierce,  Admr.  378. 

4.  Defendant  desiring  an  accounting,,  must  present  the  matter  to  the 
attention  of  the  court.  On  a  bill  to  foreclose  a  mortgage,  if  the  mortga- 
gor desires  an  account  taken  of  the  amount  of  profits  for  which  the 
mortgagee  should  account,  to  be  deducted  from  the  mortgage  debt,  it  is 
his  duty,  by  his  solicitor,  to  present  the  matter  for  the  action  of  the 
court,  and  if  he  fails  to  do  so,  it  is  not  the  duty  of  the  court  to  take 
action  in  the  matter  and  make  the  claim  for  him.  Sards  et  ux.  v.  Bur- 
ton, 504. 

Partition  between  mortgagors. 

5.  Effect  on  rights  of  mortgagee.  An  arrangement  between  two  or 
more  mortgagors,  by  which  a  partition  of  the  mortgaged  premises  is 
made,  and  one  of  them  assumes  to  pay  off  the  mortgage,  and  to  indem- 
nify the  other  against  the  same  so  far  as  it  covers  the  property  taken  by 
him  in  the  partition,  whilst  it  would  be  binding  between  themselves, 
could  not  affect  the  right  of  the  mortgagee  to  foreclose  the  mortgage  as 
to  such  property,  nor  would  a  person  purchasing  the  mortgage  debt, 
after  such  arrangement  was  made  and  with  full  knowledge  of  all  the 
facts,  be  bound  by  it.    Ibid.  504. 

6.  Marshaling  on  foreclosure.  Where  joint  owners  of  property, 
subject  to  a  mortgage  executed  by  themselves,  make  a  partition  thereof, 
and  one  of  them  undertakes  and  assumes  to  pay  off  the  incumbrances 


INDEX.  671 


MORTGAGES  AND  DEEDS  OF  TRUST. 
Partition  between  mortgagors.     Continued. 
on  the  whole  of  the  property,  a  court  of  equity,  in  decreeing  a  fore- 
closure  of  the   mortgage,  will  direct  the  property  taken  by  the  one 
assuming  to  pay  the  mortgage  to  be  first  sold.    Hards  et  ux.  v.  Burton, 
504. 

"Where  part  of  debt  not  due. 

7.  Foreclosure  as  to  that  which  is  due.  Where  a  portion  only  of  a 
mortgage  debt  is  due,  and  the  mortgage  is  foreclosed  as  to  such  portion, 
it  is  not  proper  to  decree  that  the  sale  to  be  made  under  the  decree  of 
foreclosure  shall  be  subject  to  that  portion  of  the  mortgage  debt  still  to 
become  due.    Ibid.  504. 

8.  Decree  for  sale  in  default  of  payment  not  yet  due.  In  foreclosing 
a  mortgage,  where  a  portion  of  the  notes  representing  the  mortgage 
indebtedness  are  not  yet  due,  it  is  error  to  decree  that,  if  default  should 
be  made  in  the  payment  of  the  notes  to  become  due,  and  the  holder 
thereof  should  file  an  affidavit  of  that  fact,  the  master  should  sell  for 
the  satisfaction  of  such  notes.  To  render  such  a  decree,  would  be, 
in  effect,  allowing  the  master  to  find  the  amount  due,  and  to  decree  the 
sale,  and  then  to  proceed  to  execute  his  decree.    Ibid.  504. 

Prior  and  junior  liens. 

9.  Foreclosure  in  respect  to  them.  The  court  should  always,  where 
all  the  parties  holding  liens  or  having  rights  are  before  it,  and  the  prior 
liens  are  due,  decree  the  sale  neither  subject  to  prior  nor  subsequent 
incumbrances,  but  make  it  absolute  and  unincumbered,  so  that  the 
property  may  sell  for  ail  that  it  is  worth,  and  when  the  money  is  received, 
the  chancellor  can  distribute  it  according  to  the  equities  of  the  parties. 
Ibid.  504. 

Release  of  mortgage. 

10.  Effect  of  recording  release  without  delivery,  as  to  judgment  cred- 
itor. A  mortgagee  executed  a  release  to  the  mortgagor,  and  placed  it 
in  the  hands  of  a  third  party,  to  be  delivered  upon  the  performance  of 
certain  things  to  be  done  by  the  mortgagor ;  the  mortgagor  never  per- 
formed  and  the  release  was  never  delivered  to  him,  but,  by  accident  or 
mistake,  the  release  was  placed  upon  record :  Held,  that  the  judgment 
creditors  of  the  mortgagor  acquired  no  rights  or  advantage  by  the 
recording  of  the  release,  and  that,  on  a  bill  by  the  mortgagee,  they 
should  be  restrained  from  selling,  under  their  execution,  anything  more 
than  the  equity  of  redemption  of  the  mortgagor.  Stanley  v.  Valentine 
et  al.  544. 

Deeds  of  trust. 

11.  Disposition  of  surplus.  The  maker  of  a  trust  deed  to  secure  an 
indebtedness  may  provide  for  any  disposition  of  the  surplus  of  the  pro- 
ceeds of  a  sale  under  it,  after  paying  the  debt,  that  he  chooses,  so  that 
creditors  are  not  defrauded.    Hall  v.  Gould  et  al.  16. 
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Deeds  of  trust.     Continued. 

12.  Surplus  subject  to  lien  of  judgment.  Where  a  deed  of  trust 
authorizes  the  trustee  to  sell  the  land  and  pay  costs,  commissions,  liens 
on  the  land,  etc.,  as  well  as  the  particular  debt  secured,  he  is  authorized 
to  pay,  out  of  the  proceeds  of  the  sale,  any  judgment  which  may  be  a 
lien  on  the  land  at  the  time  of  the  sale,  whether  it  existed  at  the  time 
the  deed  was  executed  or  not,  and  the  owner  of  such  judgment  can 
subject  any  surplus  in  the  hands  of  the  trustee  to  its  payment,  after  the 
particular  debt  secured  by  the  deed  of  trust  is  paid.  Sail  v.  Gould 
et  al.  16. 

13.  Extent  of  sale,  to  satisfy  subsequent  judgment  lien.  Where  a 
deed  of  trust  is  given  upon  several  tracts  of  land,  to  secure  a  specified 
indebtedness,  and  the  trustee  is  authorized  to  sell  the  land  and  pay  the 
particular  debt,  and  also  all  costs,  commissions  and  liens  on  the  land, 
and  the  holder  of  the  particular  indebtedness  purchases  a  judgment 
rendered  against  the  maker  after  the  execution  of  the  deed  of  trust, 
which  is  a  lien  upon  the  land,  the  authority  of  the  trustee  is  not 
exhausted  when  he  has  sold  enough  of  the  land  to  pay  the  particular 
debt,  but  he  may  sell  enough  to  pay  the  judgment  also,  provided  the 
judgment  is  a  bona  fide  debt.    Ibid.  16. 

14.  Purchaser  chargeable  with  notice  of  irregularities.  A  purchaser 
under  a  trust  deed  containing  a  power  of  sale,  is  chargeable  with  notice 
of  defects  and  irregularities  attending  the  sale,  and  their  effect  can  not 
be  evaded  by  him.  He  is  bound  to  know  whether  proper  notice  was 
given  by  the  trustee,  of  the  sale,  and  whether  the  sale  was  made  at  a 
time  and  in  the  manner  required  by  the  power  contained  in  the  deed  of 
trust.     Gunnell  et  al.  v.  Gockerill  et  al.  79. 

15.  Rule  as  to  subsequent  purchasers.  But  the  rule  is  different  as  to 
remote  and  subsequent  purchasers.  If  there  is  nothing  upon  the  face 
of  a  deed  from  the  trustee  in  a  deed  of  trust  to  the  purchaser,  showing 
that  the  sale  was  made  in  violation  of  or  contrary  to  the  power  contained 
in  the  deed  of  trust,  a  subsequent  purchaser,  who  has  no  notice,  in  fact, 
of  any  irregularity  in  the  sale  by  the  trustee,  will  be  protected  as  an 
innocent  purchaser.    Ibid.  79. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  1  to  10. 

MUNICIPAL  SUBSCRIPTION  AND  BONDS. 
Donation  to  railroads. 

1.  Where  the  construction  of  a  railroad  on  a  certain  route  is  secured 
by  a  pledge  made  at  the  ballot  box  by  the  legal  voters  of  the  town,  to 
deliver  to  the  railroad  company  the  bonds  of  the  town  when  the  road  is 
so  constructed,  the  bonds  should  be  delivered  unless  the  law  was  in  a 
substantial  manner  disregarded  in  the  election.  Chicago,  Danville  and 
Yincennes  Railroad  Co.  v.  Coyer  et  al.  373. 
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MUNICIPAL  SUBSCRIPTION  AND  BONDS. 
Donation  to  railroads.    Continued. 

2.  Election  for  donation  to  railroads — signing  petition  therefor.  It 
is  not  necessary  that  the  persons  required  by  the  statute  to  sign  the 
petition  for  an  election  in  a  town,  on  the  question  of  a  donation  to  a 
railroad,  should  do  so  in  person.  Chicago,  Danville  and  Vincennes 
Railroad  Co.  v.  Coyer  et  al.  373. 

3.  Each  petitioner  might  properly  subscribe  his  own  name,  or  he 
might  authorize  any  person  he  thought  proper  to  do  so  for  him;  and  a 
petition  signed  under  such  authority  would  be  a  compliance  with  the 
statute.    Ibid.  373. 

4.  At  a  meeting  legally  attended  by  a  majority  of  the  legal  voters 
of  a  town,  the  question  of  calling  an  election  for  the  purpose  of  voting 
on  the  proposition  of  donating  the  bonds  of  the  town  to  a  railroad  com- 
pany, the  names  of  freeholders  who  were  willing  to  sign  a  petition  for 
such  an  election  were  called  for  and  publicly  announced,  and  a  com- 
mittee appointed  to  prepare  the  petition.  The  committee  prepared  the 
petition,  and  signed  the  names  of  the  freeholders  whose  names  had 
been  so  publicly  announced  in  their  presence  and  hearing  in  said  meet- 
ing: Held,  that  such  freeholders  having  made  no  objection  when  their 
names  were  so  announced,  their  silence  must  be  construed  as  an  express 
assent  that  their  names  should  be  signed  to  the  petition  by  the  commit- 
tee.   Ibid.  373. 

5.  When  the  name  of  each  signer  to  the  petition  was  publicly  given 
to  the  committee,  in  the  presence  of  the  party,  by  the  meeting,  of 
which  he  was  a  part,  and  no  objection  made,  it  was  in  fact  a  direction 
of  each  of  the  signers  to  another  person  to  subscribe  his  name  to  the 
petition.    Ibid.  373. 

NEGLIGENCE. 
Contributory  and  comparative. 

1.  In  passing  railroad  crossings.  Every  one  is  bound  to  know  that 
a  railroad  crossing  is  a  dangerous  place,  and  he  is  guilty  of  negligence 
unless  he  approaches  it  as  if  it  were  dangerous.  Chicago  and  North- 
western Railway  Co.  v.  Hatch  et  al.  137. 

2.  If  a  person  drives  upon  a  railroad  track,  at  a  crossing  which  he 
knows  to  be  dangerous,  without  looking  out  or  listening  to  ascertain 
whether  a  train  is  approaching,  and  is  struck  by  an  approaching  train, 
he  is  guilty  of  such  negligence  as  would  prevent  his  recovering  against 
the  company,  unless  it  appears  that  the  company  was  guilty  of  gross 
negligence.     Ibid.  137. 

3.  It  is  not  the  exercise  of  ordinary  care  and  prudence  for  a  person 
to  drive  on  to  a  railroad  crossing,  known  to  him  at  the  time  to  be  dan- 
gerous, without  making  an  effort  to  ascertain  whether  a  train  is  approach- 
ing, or  whether  it  is  safe  to  drive  on  the  track  with  his  team.     Ibid.  137. 

43— 79tii  III. 
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NEGLIGENCE.    Contributory  and  comparative.    Continued. 

4.  As  to  relative  rights  of  traveler  on  highway  and  railway  company 
at  crossings.    See  RAILROADS. 

Obstructions  in  streets. 

5.  Negligence  in  cities  in  respect  thereto.  See  CORPORATIONS, 
8,  9,  10. 

Negligence  op  attorney. 

6.  In  prosecuting  claim.    See  ATTORNEY  AT  LAW,  2. 

NEW  TRIALS. 
Excessive  damages. 

1.  Ejecting  passenger  from  railroad  car.  Where  a  party  was  ejected 
from  a  railroad  ear  unlawfully,  and  suffered  no  personal  injury,  was 
delayed  only  one  clay  in  reaching  home,  and  his  pecuniary  loss  did  not 
exceed  $10,  a  verdict  for  $1000  was  excessive.  Chicago  and  Northwest- 
ern Railway  Co.  v.  Chisholm,  584. 

2.  For  attaching  property  not  belonging  to  the  debtor.  Where  prop- 
erty, the  value  of  which  did  not  exceed  one  hundred  and  thirty  dollars, 
was  levied  on  in  good  faith,  by  an  attaching  creditor,  under  the  belief 
that  the  same  belonged  to  the  attachment  debtor,  and  no  unnecessary 
violence  was  done  in  taking  the  goods,  and  there  were  no  circumstances 
indicating  any  purpose  to  wilfully  violate  the  rights  of  the  party  whose 
goods  they  in  fact  proved  to  be,  a  verdict  for  one  thousand  dollars,  in 
an  action  of  trespass  against  such  attaching  creditor  for  so  taking 
such  goods,  is  so  excessive  and  oppressive  in  amount  that  a  judgment 
rendered  thereon  should  be  reversed  for  that  reason  alone.  Hayes  et  al. 
v.  Parmalee,  563. 

3.  Personal  injury  from  negligence.  Where  a  party,  by  reason  of  the 
negligence  of  a  city  in  permitting  dangerous  obstructions  to  remain  in 
its  streets,  was  thrown  from  his  wagon,  and  had  the  large  bone  of  his 
leg  broken  about  midway  between  the  knee  and  ankle,  and  the  ankle 
joint  sprained,  and  it  was  not  certain  that  he  would  ever  entirely  recover, 
it  was  held,  that,  although  a  judgment  for  $1500  was  large,  it  was  not  so 
excessive  as  to  justify  a  reversal.     City  of  Chicago  v.  Brophy,  277. 

4.  In  slander.  Where  a  plaintiff,  who  had  always  borne  an  irre- 
proachable character,  was  accused  by  the  defendant  with  the  crime  of 
larceny,  and  there  was  nothing  which  justified  or  palliated  the  conduct 
of  the  defendant,  a  verdict  for  $1000  was  not  regarded  excessive.  Mil- 
ler v.  Johnson,  58. 

Verdict  against  the  evidence. 

5.  Same  rule  in  suit  on  penal  statute  as  in  other  civil  suits.  In  a  suit 
brought  against  a  county  clerk,  under  the  statute,  for  issuing  a  marriage 
license  to  a  minor,  the  law  in  regard  to  granting  new  trials  on  account  of 
insufficiency  of  the  evidence  to  support  the  verdict  is  the  same  as  in  all 
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NEW  TRIALS.    Verdict  against  the  evidence.     Continued. 

civil  cases,  namely:  that  the  court  will  not  disturb  a  verdict  merely  be- 
cause it,  if  trying  the  question  of  fact,  would  have  found  differently  from 
the  jury,  and  that,  to  authorize  the  interference  of  the  court  in  this 
respect,  the  evidence  must  clearly  and  palpably  preponderate  against  the 
verdict.     Gilbert  v.  Bone,  341. 

6.  In  a  bastardy  proceeding,  where  the  defendant  sets  up  an  alibi, 
and  upon  this  point  of  defense  the  testimony  is  irreconcilably  conflict- 
ing, a  new  trial  will  not  be  granted,  especially  where  two  juries  have 
found  the  same  verdict.    Holcomb  v.  The  People  ex  rel.  409. 

7.  Verdict  presumed  to  be  right.  Where  a  suit  for  divorce  is  submit- 
ted to  a  jury,  the  presumption  is  in  favor  of  their  verdict  until  it  is  suc- 
cessfully impeached  in  some  mode  provided  by  law.  Prima  facie,  at 
least,  it  shows,  when  in  favor  of  the  complainant,  that  the  proofs  sus- 
tained the  allegations  of  the  bill,  and  when  the  evidence  is  not  preserved 
in  the  record,  the  verdict  must  be  treated  as  evidence  of  the  facts. 
Becker  v.  Becker,  532. 

For  newly  discovered  evidence. 

8.  Cumulative.  Where  newly  discovered  evidence  is  merely  cumu- 
lative, and  not  of  a  conclusive  character,  it  is  not  a  sufficient  ground  for 
granting  a  new  trial.    McKenzie  v.  Remington,  388. 

9.  Affidavit  must  state  positively  that  it  is  true.  An  affidavit  setting 
forth  newly  discovered  evidence  must  state  positively  that  the  new  evi- 
dence is  true,  and  it  is  faulty  if  it  fails  in  this  particular.  Murphy  v. 
McOrath  et  al.  594. 

New  trial  at  law. 

10.  Granted  in  equity.  Where  a  party  has  been  guilty  of  no  negli- 
gence in  preparing  for  trial  at  law,  and,  after  judgment  against  him 
upon  a  promissory  note,  discovers  testimony  of  an  important  and  deci- 
sive character,  by  which  to  show  payment,  a  court  of  equity  will  grant 
him  a  new  trial,  and  in  this  case,  upon  the  facts  thereof,  a  new  trial  was 
granted.    Brown  v.  Luehrs,  575. 

NOTICE. 

AS  TO  SUBSEQUENT  PURCHASER. 

1.  Notice  of  prior  mortgage.    See  PURCHASERS,  1. 
Officer  of  corporation. 

2.  Notice  of  election  of  his  successor.    See  OFFICER,  3,  4. 
Possession  of  land. 

3.  As  notice  of  the  rights  of  party  in  possession.  See  PURCHAS- 
ERS, 2. 

NUISANCE. 
Power  of  city  to  declare  what  is.    See  CORPORATION,  3. 
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OATH  OF  OFFICE. 
By  whom  to  be  taken.     See  OFFICERS,  1,  2. 

OFFICERS. 
Oath  of  office. 

1.  When  inferior  officer  exempted  from  talcing.  Where,  by  the  law, 
there  appears  a  manifestation  of  the  intention  of  the  legislature  that  an 
inferior  officer  shall  not  be  required  to  take  an  oath  of  office,  there  is  a 
sufficient  exemption  from  taking  such  oath,  within  the  intent  of  the 
constitutional  provision  on  that  subject.  School  Directors  v.  The  People 
ex  rel.  511. 

2.  Township  treasurer  not  required  to  take  an  oath  of  office.  Town- 
ship treasurers  are  inferior  officers,  who  may  be  exempted  by  the  legis- 
lature from  taking  the  oath  of  office  required  by  section  25  of  article  5 
of  the  constitution,  and  they  have  been  so  exempted,  by  the  legislature 
not  requiring  such  oath,  in  prescribing  the  prerequisites  to  their  right 
to  perform  their  official  duties.     Ibid.  511. 

Notice  of  election  of  successor. 

3.  Facts  from  which  notice  presumed.  Where  the  secretary  of  a  com- 
pany is  also  a  stockholder,  and  a  meeting  of  the  stockholders  is  ad- 
journed, on  his  motion,  to  a  given  day,  and  on  that  day  his  successor  as 
secretary  is  elected,  he  will  be  presumed  to  have  notice  of  such  election. 
Gushman  et  al.  v.  Illinois  Starch  Go.  281. 

4.  Notice  by  mail.  Where  a  successor  of  the  secretary  of  a  company 
is  elected  at  a  meeting  of  the  stockholders,  and  the  secretary  notifies 
his  predecessor  of  the  fact,  through  the  postoffice,  by  letter  directed  to 
him  at  his  usual  place  of  residence,  the  notice  is  sufficient.     Ibid.  281. 

Bond  of  indemnity  to  officer. 

5.  Whether  binding.     See  INDEMNITY,  1. 
Master  in  chancery. 

6.  Only  a  ministerial  officer.    See  MASTER  IN  CHANCERY,  1. 

OPINION  OF  WITNESSES. 

AS  TO  DAMAGE  TO  FARM  BY  RIGHT  OF  WAY.      See   EVIDENCE,  9. 

OPTIONAL  CONTRACTS.     See  CONTRACTS,  14,  15. 

ORDINANCE. 
Dealers  in  second-hand  goods. 

1.  Booksellers  buying  and  selling  second-hand  books.  An  ordinance 
of  a  city  which  required  dealers  in  second-hand  goods  to  procure  a 
license,  declared  that,  " any  person  who  keeps  a  store,  office,  or  place 
of  business,  for  the  purchase  or  sale  of  second-hand  clothing,  or  gar- 
ments of  any  kind,  or  second-hand  goods,  wares  or  merchandise,  is 
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ORDINANCE.    Dealers  in  second-hand  goods.    Continued. 

hereby  declared  to  be  a  dealer  in  second-hand  goods:"  Held,  that  book- 
sellers, dealing  in  such  stock  as  is  usually  kept  in  a  retail  book  store, 
who  buy  and  sell,  in  connection  with  their  other  business,  and  as  inci- 
dental thereto,  second-hand  books,  are  not  "dealers  in  second-hand 
goods,"  within  the  meaning  of  the  ordinance.  Eastman  et  al.  v.  City 
of  Chicago,  178. 
Construction  of  railroad  in  street. 

2.     Ordinance  in  respect  thereto,  construed.   See  CORPORATIONS,  4. 

PARTIES. 

On  bill  to  appoint  trustee  to  sell. 

1.  Where  a  trustee  in  a  deed  of  trust  dies  before  default  in  payment 
of  the  money  thereby  secured,  and  the  grantQr  has  conveyed  his  equity 
of  redemption,  by  deed,  to  another,  who  agrees  to  assume  the  debt,  such 
grantor  is  not  a  necessary  party  to  a  bill  in  equity  to  have  a  trustee 
appointed  to  sell  after  default  is  made.    Marsh  v.  Green,  385. 

On  bill  to  foreclose  deed  of  trust. 

2.  But  on  a  bill  to  foreclose  a  trust  deed,  the  grantor  in  such  deed  is 
not  only  a  proper  but  an  indispensable  party,  notwithstanding  he  may 
have  conveyed  his  equity  of  redemption.     Ibid.  385. 

Foreclosure  of  mortgage. 

3.  The  great  object  in  chancery  proceedings  is,  to  settle  the  rights 
of  all  parties  interested  in  the  subject  of  litigation.  The  owner  of  the 
equity  of  redemption  is  a  necessary  party  to  a  proceeding  to  foreclose 
his  equity,  and  when  it  appears,  on  a  motion  to  amend  an  answer,  that 
there  are  such  necessary  parties  who  are  not  before  the  court,  the  amend- 
ment should  be  permitted,  and  when  made,  the  persons  thereby  shown 
to  be  necessary  parties,  should  be  brought  into  court.  Ericksonv.  Raf- 
ferty,  209. 

Right  of  one  to  sue  as  administrator. 

4.  Must  be  questioned  in  court  below.  Where  the  answer  to  a  bill 
filed  by  an  administrator  did  not  distinctly  deny  that  the  complainant 
was  administrator,  but  averred  ignorance  on  the  subject,  and  required 
proper  proof,  and,  on  the  conclusion  of  the  testimony,  the  defendant 
made  a  motion  to  dismiss  the  bill  for  a  different  reason,  without  intima. 
ting  any  objection  of  want  of  proof  of  appointment  as  administrator, 
it  was  held,  on  appeal,  that,  if  the  defendant  desired  to  dispute  the  com. 
plainant's  right  to  bring  the  suit  in  the  capacity  which  he  assumed,  he 
should  have  done  so  in  the  court  below,  in  some  more  explicit  manner. 
Breckenridge  et  al.  v.  Ostrorn,  Admr.  71. 

Disclaimer. 

5.  Its  effect.  Where  a  person,  not  made  a  party  to  a  bill,  on  the 
hearing  enters  his  appearance  and  disclaims  all  interest  in  the  subject 
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matter,  he  will  be  bound  by  it,  and  this  will  cure  the  error,  if  any,  in 
not  making  him  a  formal  party  in  the  bill.    Marsh  v.  Green,  385. 

PARTITION. 
Rents  and  profits — lien. 

1.  On  a  petition  for  partition  of  real  estate,  where  two  defendants, 
who  are  husband  and  wife,  in  their  answer,  state  that  they,  by  inherit- 
ance and  purchase,  are  seized  of  all  the  land,  except  one-fifth  claimed 
by  the  petitioner,  and  admit  that  they  have  been  in  possession  of  the 
whole  premises,  and  claim  that  they  have  paid  the  petitioner  all  the  rent 
due  her,  it  is  proper  to  render  a  joint  decree  against  them  for  whatever 
rent  may  be  found  due  the  petitioner,  and  to  make  it  a  lien  on  the  inter- 
est of  the  wife  as  well  as  upon  that  of  the  husband.  Boberts  etal.v. 
Beckwith,  246. 

Homestead  right  preserved. 

2.  In  such  case,  if  the  property  on  which  the  decree  is  made  a  lien 
be  the  homestead  of  the  defendants,  their  homestead  would  be  saved  to 
them,  in  case  the  land  should  be  taken  on  execution  under  the  decree, 
by  being  set  off  to  them  by  the  officer,  in  the  same  manner  as  by  the 
sheriff  in  case  of  execution  at  law.    Ibid.  246. 

Improvements. 

3.  Should  be  set  off  against  rents  and  profits.  "Where  a  decree  of 
partition  is  rendered,  and  a  portion  of  the  tenants  in  common  are 
charged  with  rents  and  profits,  they  should  be  allowed  for  such  lasting 
and  valuable  improvements  as  they  may  have  made  on  the  premises. 
Ibid.  246. 

4.  Allowed  without  claim  in  answer,  when.  See  PLEADING-  AND 
EVIDENCE. 

Partition  as  between  mortgagors. 

5.  Effect  on  rights  of  mortgagee.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  5. 

PARTNERSHIP. 

Rule  of  settlement. 

1.  In  a  particular  case.    See  Atkinson  et  al.  v.  Case,  53. 

Right  of  surviving  partner. 

2.  To  reach  equitable  fraud,  in  equity.    See  CHANCERY,  16. 

PATENT. 
For  school  land. 

1.  May  be  recalled  and  cancelled  before  delivery.  If  a  patent  is  issued 
to  a  purchaser  of  school  land,  and  sent  to  the  school  commissioner,  who 
returns  the  same,  requesting  a  patent  to  be  made  to  an  assignee,  there 
being  no  delivery  of  the  first,  a  second  patent  to  the  assignee  will  be 
good.     Welch  v.  Button  et  al.  465. 
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PAYMENT. 

What  constitutes. 

1.  As  to  surety.  If  the  principal  in  a  promissory  note  borrows 
money  with  which  to  pay  the  same,  and,  on  paying  the  sum  due  thereon, 
the  note  is  delivered  to  him  and  the  party  advancing  the  money,  and  it 
is  afterwards  arranged  between  them  that  the  note  shall  be  endorsed  by 
the  payee  to  the  party  making  the  loan,  the  surety  not  being  present  or 
consenting  thereto,  this,  in  law,  will  be  a  payment  of  the  note,  as  to  the 
surety.    Day  v.  Humphrey  et  al.  452. 

Rents  and  profits  received  by  mortgagee. 

2.  To  be  applied  as  a  payment  on  the  mortgage  debt.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  2,  3. 

PENAL  ACTION. 
Degree  of  proof  required.    See  EVIDENCE,  1. 

PLEADING. 

Defective  declaration. 

1.  How  availed  of.  If  a  declaration  is  so  defective  that  it  will  not 
sustain  a  judgment,  that  may  be  taken  advantage  of  on  a  motion  in 
arrest  of  judgment  or  on  error.    Kipp  et  al.  v.  Lichtenstein,  358. 

2.  It  is  sufficient  ground  for  the  reversal  of  a  judgment,  that  the 
declaration  shows  no  cause  of  action.    Ibid.  358. 

Filing  plea  pending  demurrer. 

3.  A  party  is  not  allowed  to  plead  and  demur  to  the  same  matter. 
Edbrooke  v.  Cooper  et  al.  582. 

4.  A  defendant,  by  filing  a  plea  to  a  declaration,  waives  an  antece- 
dent demurrer,  but  this  rule  does  not  apply  to  a  plaintiff  unless  he  joins 
issue  on  the  plea.     Ibid.  582. 

5.  Where  a  defendant  files  a  demurrer  to  a  declaration,  and  subse- 
quently files  a  plea,  and,  after  the  plea  is  filed,  the  demurrer  is  argued 
and  overruled,  it  is  proper  to  strike  the  plea  from  the  files.  The  defend- 
ant, in  such  case,  is  estopped  from  claiming  his  demurrer  was  aban 
doned.    Ibid.  582. 

Pleas — their  requisites. 

6.  Plea  of  fraud  in  obtaining  a  subscription  should  state  the  facts 
constituting  the  fraud.  In  a  suit  upon  a  subscription  to  the  capital 
stock  of  a  company,  a  plea  that  "the  company  fraudulently  got  posses- 
sion of  the  subscription  of  said  defendant,  and  that  it  fraudulently 
obtained  the  signature  of  the  defendant  to  the  subscription  by  fraudu- 
lent representations,  and  that  the  company  knowingly  committed  such 
fraudulent  acts,"  without  averring  the  facts  constituting  the  fraud,  is 
bad  on  general  demurrer.     Cole  v.  Joliet  Opera  House  Co.  96. 

7.  Special  plea  presenting  no  material  issue  not  made  by  general  issue 
Where  the  general  issue  is  interposed,  which  traverses  every  material 
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allegation  in  the  declaration,  and  a  special  plea,  which  presents  no  ma- 
.  terial  issue  not  made  by  the  general  issue,  and  a  demurrer  to  the  special 
plea  is  sustained,  this  court  will  not  reverse  the  judgment  because  the 
case  was  not  tried  on  the  special  plea  presenting  precisely  the  same 
issue  that  was  made  by  the  declaration  and  general  issue.  Zirkel  v. 
Joliet  Opera  House  Co.  334. 

8.  Of  release  from  subscription — averment  as  to  consideration.  A 
plea  by  a  subscriber  to  the  stock  of  an  incorporated  company,  that  he 
had  been  released  from  his  liability  on  his  subscription  by  a  resolution 
of  the  board  of  directors  of  the  company,  without  averring  that  there 
was  a  consideration  to  support  the  resolution  relied  on  as  a  release,  is 
fatally  defective.     Ibid.  334. 

Conclusions  of  the  pleader. 

9.  Which  are  mere  surplusage,  do  not  affect  preceding  material  allega- 
tions. Where  the  instrument  sued  on  is  set  forth  in  lwc  verba  in  the 
declaration,  it  is  for  the  court  to  determine  its  legal  effect,  and  that  de- 
termination can  not  be  influenced  by  any  subsequent  averment  made  as 
a  matter  of  conclusion  of  the  pleader,  as  to  what  its  legal  effect  is,  and 
such  averment  is  mere  surplusage,  which  can  not  affect  the  preceding 
material  allegations  in  the  declaration.    Binz  v.  Tyler  et  al.  248. 

PLEADING  AND  EVIDENCE. 
Variance  in  pleadings,  proofs  and  decree. 

1.  Whether  material.  Where  an  administrator  filed  a  bill  for  the  settle- 
ment of  a  partnership  interest  of  his  intestate  in  a  canal  boat,  claiming 
that  the  interest  of  the  intestate  was  one-half,  and  the  decree  found  that 
his  interest  was  less  than  one-half,  the  variance  was  not  a  material  one. 
Breckenridge  et  al.  v.  Ostrom,  Admr.  71. 

.  Allowance  for  improvements  in  partition. 

2.  When  not  claimed  in  answer.  Where  permanent  improvements 
are,  in  a  proceeding  for  partition,  considered  and  treated  by  both  sides, 
in  their  testimony,  as  to  be  allowed  for,  the  defendants  would  have  the 
right  to  consider  the  permanent  improvements  as  in  issue,  whether  any 
claim  therefor  is  set  up  in  the  answer  or  not,  and  they  should  be  taken 
into  consideration  in  rendering  a  decree.    Roberts  et  al.  v.  Beckioith,  246. 

In  suit  on  guaranty  of  note. 

8.  Proof  where  defendant  files  general  issue  verified.  See  GUAR- 
ANTY, 4,  5. 

POSSESSION  OF  LAND. 

As  notice.    See  PURCHASER,  2. 
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PRACTICE. 

Affidavit  of  claim. 

1.  Extending  time  for  filing.  Upon  good  cause  shown,  the  time  for 
filing  an  affidavit  of  claim  may  be  extended  for  such  reasonable  time  as 
the  court  shall  order.    Healy  v.  Gharnley  et  al.  592. 

2.  Where  an  affidavit  of  claim  is  filed  with  the  declaration,  and  an 
amended  affidavit  is  afterwards  filed  by  leave  of  court,  the  amended 
affidavit  will  be  treated  as  a  new  one,  and  the  leave  to  file  it  will  be  re- 
garded as,  in  effect,  an  extension  of  time  in  which  to  file  it.     Ibid.  592. 

3.  Amendment  of  such  affidavit.     See  AMENDMENTS,  1,  2. 

Affidavit  of  merits. 

4.  Whether  sufficient.  An  affidavit  of  merits  which  meets  all  the 
substantial  requirements  of  the  statute,  although  not  in  its  precise  words, 
is  sufficient.    Harrison  v.  Willett,  482. 

5.  Where  an  affidavit  of  merits,  filed  under  section  36  of  the  Practice 
Act  of  1874,  states  that  the  defendant  has  a  good  and  valid  defense  to  the 
whole  of  the  suit,  upon  the  merits,  as  he  verily  believes,  it  is  a  sufficient 
compliance  with  the  requirements  of  the  statute.     Ibid.  482. 

6.  Where  two  defendants  file  a  joint  plea  to  a  declaration,  with  which 
plaintiff  has  filed  an  affidavit,  stating  the  nature  of  the  demand  and  the 
amount  due,  an  affidavit  of  merits  accompanying  the  plea,  sworn  to  by 
one  of  them,  is  sufficient.    Smith  et  al.  v.  Bateman,  531. 

Time  of  filing  declaration. 

7.  Where  a  defendant  is  served  with  summons  ten  days  before  th-; 
term  of  court,  and  no  declaration  is  filed  until  after  the  commencemen 
of  the  next  succeeding  term,  it  is  error  to  render  a  judgment  by  clefau 
against  the  defendant,  with  a  rule  and  service  of  it  on  him  to  plea 
Moody  et  al.  v.  Thomas,  274. 

8.  In  such  case,  it  makes  no  difference  that  there  were  other  defend- 
ants upon  whom  service  was  not  had,  and  against  whom  alias  summons 
was  issued,  but  not  served.  The  defendant  who  is  served  can  not  lose 
his  statutory  right,  in  regard  to  the  filing  of  the  plaintiff's  declaration, 
because  there  are  other  defendants  not  served,  and  who  will  not  be  af- 
fected by  the  judgment  against  him.     Ibid.  274. 

9.  Where  there  are  several  defendants,  one  of  whom  is  served  ten 
days  before  the  term  to  which  the  first  summons  is  returnable,  and  the 
others  are  not  served,  and  alias  summons  is  issued  against  them,  it 
seems  that  a  declaration  filed  ten  days  before  the  return  clay  of  the  sum- 
mons which  is  served,  would  be  sufficient  to  warrant  a  judgment  by 
default  against  them,  but  not  against  the  one  served  with  the  first  sum- 
mons.    Ibid.  274. 

10.  Filing  a  declaration  nunc  pro  tunc.  On  the  7th  of  November, 
1872,  a  judgment  by  default  was  rendered,  and,  in  February,  1875,  the 
plaintiff  asked  leave  to  file  a  declaration  nunc  pro  tunc  as  of  October  25, 
1872,  and,  in  support  thereof,  filed  the  affidavit  of  a  clerk  of  the  attorney 
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for  the  plaintiff,  to  the  effect  that  the  attorney  had  prepared  and  given 
to  the  affiant  a  declaration  in  the  cause,  and  that  he,  the  affiant,  had 
taken  the  same  to  the  clerk  of  the  court  and  given  it  to  him,  and  re- 
quested him  to  file  it,  on  the  25th  of  October,  1872,  and  that  the  clerk 
took  and  kept  it  in  his  control,  and  affiant  supposed  he  had  filed  it.  The 
attorney  of  the  plaintiff  also  made  affidavit  that  a  declaration  then  in  the 
wrapper  containing  the  files  in  the  case  was  the  same  that  he  drew  and 
gave  to  his  clerk  to  have  filed  in  the  case.  On  the  other  hand,  the  affi- 
davit of  a  party  was  filed,  stating  that,  during  the  months  of  September 
and  October,  1872,  there  were  many  suits  brought  against  the  defendant, 
and  he  was  employed  to  watch  them,  and  examine  and  ascertain  their 
condition,  and  that  he  prepared  and  kept  a  docket,  in  which  he  noted 
the  condition  of  the  suits;  that,  on  the  10th  of  November,  1872,  he  ex- 
amined the  files,  as  he  had  frequently  done  before ;  that  there  was  in  his 
said  docket  a  memorandum,  in  his  own  handwriting,  showing  that  no 
declaration  in  this  case  was  on  file  November  10,  1872 ;  that  such  mem- 
orandum was  the  result  of  a  personal  inspection,  and  that,  at  that  time, 
he  saw  no  declaration  among  the  files  of  this  suit,  marked  filed  or  other- 
wise :  Held,  that  this  evidence  greatly  overbalanced  that  of  the  attor- 
ney's clerk,  and  that  it  was  error  for  the  court  to  permit  the  declaration 
to  be  filed  nunc  pro  tunc.  Garden  City  Insurance  Go.  v.  Stay  art,  259. 
Judgment  on  demurrer  to  declaration. 

11.  Effect  on  right  of  defense.  Where  a  judgment  is  rendered  in 
favor  of  the  plaintiff  on  demurrer  in  the  declaration,  on  default  of  plea 
the  defendant  is  so  far  out  of  court  as  to  be  entitled  to  cross-examine 
witnesses  for  the  purpose  of  reducing  damages  only,  and  it  is  not 
admissible  for  him  to  make  any  defense  to  the  action.  Binz  v.  Tyler 
et  al.  248. 

12.  In  such  case,  the  demurrer  admits  every  material  allegation,  and 
there  is  nothing  left  to  be  inquired  into  but  the  amount  of  damages 
sustained  by  the  plaintiff.    Ibid.  248. 

Filing  additional  pleas. 

13.  On  amendment  of  declaration.  When  a  plaintiff  is  permitted  to 
amend  his  declaration  in  a  material  respect,  the  defendant  should  be 
permitted  to  file  additional  pleas  to  the  amended  declaration.  Griswold- 
v.  Shaw  et  al.  449. 

Time  for  making  certain  objections. 

14.  Defect  in  petition  for  mechanics'1  lien.  A  petition  to  enforce  a 
lien,  under  the  Mechanics'  Lien  Law,  for  materials  furnished,  which 
does  not  state  when  the  work  was  to  be  completed  and  the  money  paid 
under  the  agreement,  is  bad  on  demurrer,  but  if  an  answer  is  put  in 
and  the  case  is  tried,  and  the  proof  shows  that  the  time  for  the  comple- 
tion and  payment  for  the  work  was  within  the  time  limited  by  the 
statute,  it  is  too  late  to  raise  the  objection  to  the  petition  in  this  court. 
Brown  et  al.  v.  Lowell,  484. 
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15.  To  insufficiency  of  affidavit  in  support  of  answer  on  motion  to  dis- 
solve injunction.  Where  an  affidavit  is  filed  in  support  of  an  answer  to 
a  bill  for  an  injunction,  as  a  ground  for  a  motion  to  dissolve  the  injunc- 
tion, objection  to  the  affidavit  that  it  was  not  sufficiently  verified,  and 
that  it  did  not  disclose  the  affiant's  connection  with  the  part}'  defendant, 
or  how  he  knew  the  facts  stated  in  the  answer,  should  be  made  in  the 
court  below,  and  will  not  avail  if  made  for  the  first  time  in  the  appellate 
court.    Prout  v.  Lomer  et  al.  831. 

16.  To  right  of  one  to  sue  as  administrator \  must  be  made  in  lower 
court.    See  PARTIES,  4. 

On  death  op  one  dependant. 

17.  Proceeding  against  survivor.  On  the  trial  of  an  action  at  law 
against  two  defendants,  after  the  evidence  had  been  taken,  but  before 
the  cause  was  submitted  to  the  jury,  the  death  of  one  of  the  defendants 
being  suggested,  the  court  ordered  the  cause  to  proceed  against  the  sur- 
vivor :    Held,  no  error.    Steele  v.  Thatcher,  400. 

Restoring  record. 

18.  When  destroyed — whether  necessary.  Where  there  is  no  plea  put- 
ting in  issue  the  representative  character  of  the  plaintiff,  it  is  a  matter 
of  no  concern  to  the  defendant  whether  the  record  of  administration 
has  been  restored  or  not,  after  being  destroyed  by  fire.    Ibid.  400. 

Presence  op  parties. 

19.  On  trial  by  the  court.  Whilst  it  is  indispensable  to  the  trial  of  a 
cause  before  the  court  without  a  jury,  that  the  parties  shall  agree  to 
that  form  of  trial,  it  is  not  indispensable  that  the  record  should  show 
both  parties  were  present  when  the  trial  was  had.  Hermann  v.  Par- 
dridge  et  al.  471. 

20.  If  either  party,  having  agreed  to  a  trial  by  the  court  without  a 
jury,  does  not  deem  it  necessary  to  be  present  at  the  trial,  he  must  abide 
the  consequences  resulting  from  his  absence.  The  mere  fact  of  his 
absence  is  not  sufficient  evidence  of  his  revocation  of  the  agreement. 
Ibid.  471. 

Change  op  rules  of  practice  before  trial. 

21.  The  parties  to  a  suit  have  no  vested  right  to  the  rules  of  practice 
or  modes  of  procedure  prescribed  by  the  laws  in  force  when  a  suit  is 
brought,  but  they  may  be  amended,  altered  or  repealed,  and  others  sub- 
stituted in  their  stead,  at  any  time  before  a  final  trial  is  had.  Holcomb 
v.  The  People  ex  rel.  409. 

Motion  to  strike  pleadings  from  files. 

22.  Cross  motion  to  amend.  Where  a  motion  is  made  to  strike  a 
replication  from  the  files,  and  a  cross  motion  is  at  the  same  time  entered 
for  leave  to  amend,  and  the  amendment  is  permitted,  if  the  replication 
is  still  objectionable,  the  motion  to  strike  it  from  the  files  should  be 
renewed,  and  if  this  is  not  done,  the  defendant  can  not  urge  the  objec- 
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PRACTICE.     Motion  to  strike  pleadings  from  files.     Continued. 

tion  in  this  court,  that  the  court  below  erred  in  not  sustaining  his  motion 
to  strike  the  replication  from  the  files.  Protection  Life  Insurance  Co. 
v.  Foote,  361. 

Trial  of  cause  out  of  its  order. 

23.  Under  the  Practice  Act  of  1872,  the  court  has  power,  for  good 
and  sufficient  cause,  to  order  an  immediate  trial  of  a  cause  before  it  has 
been  reached  for  trial  in  its  order  on  the  docket,  and  this  independent 
of  any  rule  of  court.    Smith  v.  Third  National  Bank  of  St.  Louis,  118. 

24.  What  is  good  and  sufficient  cause  for  trying  a  case  out  of  its 
order  on  the  docket,  must  be  determined  by  the  court  in  the  exercise  of 
a  sound  legal  discretion,  and  its  decision  in  that  regard  is  a  matter  that 
can  not  be  reviewed,  unless  where  there  has  been  a  flagrant  abuse  that 
works  injustice.     Ibid.  118. 

25.  It  is  error  to  take  a  case  up  and  render  judgment  out  of  its  order 
on  the  docket,  under  what  is  known  as  the  five  days'  rule  of  the  Supe- 
rior Court  of  Cook  count}^  against  the  objections  of  the  defendant. 
Griswold  v.  Shaw  et  al.  449. 

26.  Presumption  as  to  order  for  speedy  trial.  Where  the  record 
merely  shows  that  the  court  below  ordered  that  a  speedy  trial  be  had  in 
the  cause,  and  that,  b}r  agreement  of  parties,  the  cause  was  submitted  to 
the  court  without  the  intervention  of  a  jury,  and  there  is  no  bill  of  ex- 
ceptions,  it  would  seem  the  action  of  the  court  was  nothing  more  than  a 
compliance  with  the  provision  of  the  bill  of  rights,  that  every  person 
ought  to  obtain  right  and  justice  "  promptly  and  without  delay."  Gard- 
ner et  al.  v.  Baker  et  al.  448. 

Who  may  open  and  close  a  case. 

27.  Where  the  issue  in  a  suit  upon  a  promissory  note  is  payment, 
the  plea  of  payment  admits  the  execution  of  the  note,  and  the  affirmative 
is  with  the  defendant  to  prove  the  payment,  consequently  he  has  the 
right  to  open  and  close  to  the  jury.     Kent,  Admr.  v.  Mason,  Exr.  540. 

Obviating  error  by  instructions. 

28.  Error  in  permitting  improper  evidence  to  go  to  the  jury,  not  cured 
by  instruction  to  disregard  it.  Where  improper  evidence  is  permitted 
to  go  to  the  jury,  against  objection,  the  mischief  can  not  be  remedied 
by  afterwards  instructing  the  jury  to  disregard  it.  It  is  not  easy  to  re- 
move from  the  minds  of  the  jury,  by  instructions,  impressions  produced 
by  improper  testimony.  The  inevitable  tendency  of  such  evidence,  in 
doubtful  cases,  is  to  mislead.  Lycoming  Fire  Insurance  Co.  v.  Rubin, 
402. 

PRACTICE  IK  THE  SUPREME  COURT. 

Of  the  record. 

1.  Presumption.  Where  a  record  is  filed  in  the  Supreme  Court,  con- 
taining a  praecipe,  summons  and  return  thereon,  a  default,  assessment 
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PRACTICE  IN  THE  SUPREME  COURT.  Of  the  record.  Continued. 
of  damages  and  judgment,  but  no  declaration,  and  a  supplemental  re- 
cord is  tiled,  containing  a  declaration  in  the  case,  without  any  file-marks, 
the  presumption  being  that  the  clerk  performs  his  duty  in  every  case,  it 
must  be  presumed  that  the  declaration  was  not  filed.  Garden  City  In- 
surance Co.  v.  Stay  art,  259. 

2.  Record  in  tax  case — what  it  should  contain.  In  tax  cases  brought 
to  this  court,  there  is  no  necessity,  in  giving  the  list  of  lands,  to  include 
in  the  record  any  other  tracts  than  those  involved  in  the  appeal  or  writ 
of  error.  It  is  wrong  to  litigants  to  incumber  the  record  with  long  lists 
of  lands  not  in  dispute  and  having  no  connection  with  the  matter  in  liti- 
gation, and  if  attorneys  bring  such  records  to  this  court,  the  costs  use- 
lessly made  by  including  such  unnecessary  matter  will  be  taxed  to  their 
clients.     Thatcher  v.  The  People  ex  rel.  597. 

Of  the  abstracts. 

3.  Must  not  give  questions  and  answers  of  witnesses  in  full.  If  that 
which  purports  to  be  an  abstract  contains  the  questions  propounded  and 
the  answers  of  the  witnesses  in  full,  it  is,  in  no  sense,  an  abstract  of  the 
testimony,  but  is  in  direct  violation  of  the  rules  of  this  court,  and  the 
party  furnishing  it  will  be  allowed  no  costs  for  printing  it.  Kelly  v. 
Kellogg  et  al.  477. 

Assignment  of  errors. 

4.  Necessity  thereof.  An  objection  to  the  proceedings  in  the  court 
below  can  not  be  urged  in  this  court  unless  it  falls  under  the  errors 
assigned.    Protection  Life  Insurance  Co.  v.  Foote,  861. 

5.  Judgment  as  to  defendant  making  no  defense.  In  a  suit  upon  a 
note  against  principal  and  surety,  where  the  surety  alone  defends,  and 
the  issues  are  found  in  his  favor,  if  the  plaintiff  does  not  ask  for  any 
judgment,  against  the  principal,  he  can  not  assign  for  error  that  the 
court  did  not  render  such  judgment.    Day  v.  Humphrey,  452. 

6.  Decree  by  consent.  This  court  will  not  review  a  decree  rendered 
by  agreement  of  parties.  It  must  stand  as  the  final  adjudication  of  their 
rights.    Strubher  et  al.  v.  Betsey,  307. 

Presumption  as  to  regularity  of  judgment. 

7.  When  it  appears  that  the  court  had  jurisdiction  both  of  the  per- 
son of  the  defendant  and  of  the  subject  matter  of  the  litigation,  and  ren- 
ders judgment,  and  there  is  no  bill  of  exceptions,  this  court  will  pre- 
sume that  the  judgment  is  in  all  respects  regular,  and  that  objections 
urged  but  not  appearing  in  the  record  have  no  foundation  in  the  facts. 
Hermann  v.  Pardridge  et  al.  All. 

Error  will  not  always  reverse. 

8.  As  to  admission  or  rejection  of  evidence.  Where  a  portion  of  cer- 
tain depositions  are  improperly  read  in  evidence,  if  the  court  can  see 
that  it  could  not  have  changed  the  result  with  the  jury,  the  judgment 
will  not  be  reversed  on  account  of  such  improper  testimony.  Protec- 
tion Life  Insurance  Co.  v.  Foote,  361. 
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9.  Where  a  postmaster  testified,  on  his  direct  examination,  in  his 
deposition,  that  a  party  bought  a  money  order  from  his  office  for  a  cer- 
tain amount,  of  a  certain  date,  and  payable  to  certain  parties,  and,  on 
his  cross-examination,  stated  that  he  only  knew  these  facts  from  the 
money  order  record  and  the  statements  of  the  money  order  clerk,  it  was 
held,  his  testimony  was  inadmissible,  and  should  not  have  gone  to  the 
jury,  but  when  it  appeared  that  the  money  order  clerk  referred  to,  testi- 
fied to  the  same  state  of  facts  clearly  and  distinctly,  as  of  his  own 
knowledge,  the  improper  testimony  of  the  postmaster  could  not  have 
changed  the  result  with  the  jury,  and  consequently  its  admission  was 
no  cause  for  reversing  the  judgment.  Protection  Life  Insurance  Go.y. 
Foote,  361. 

10.  While  it  is  no  error  to  reject  evidence,  in  a  bastardy  trial,  of 
sexual  intercourse  long  before  the  time  when  the  prosecutrix  became 
pregnant,  as  being  too  remote,  yet  its  admission  against  the  defendant 
will  not  be  a  ground  of  reversal,  unless  the  court  can  see  that  it  tended 
to  the  injury  of  the  defendant.  Holcomb  v.  The  People  ex  rel.  409.  See 
EVIDENCE. 

Remittitur  in  Supreme  Court. 

1L  Under  the  present  Practice  Act,  when  the  judgment  in  the  infe- 
rior court  exceeds  the  ad  damnum  in  the  plaintiff's  declaration,  he  may 
remit  such  excess  in  this  court  before  the  cause  is  submitted.  Pixley 
et  al.  v.  Boynton  et  al.  351. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  jurisdiction  of  courts.    See  JURISDICTION,  3. 

2.  That  scrawl  used  in  executing  bond  by  a  company  is  its  proper  and 
only  seal.    See  APPEAL  BOND,  1. 

3.  As  to  payment  of  fees  required  of  party  appealing.  See  APPEALS 
AND  WRITS  OF  ERROR,  5. 

4.  In  favor  of  legality  and  regularity  of  judgment.  See  PRAC- 
TICE IN  THE  SUPREME  COURT,  7. 

5.  As  to  record  sent  to  Supreme  Court'— that  clerk  did  his  duty. 
Same  title,  1. 

6.  As  to  character  of  liability  of  party  whose  name  is  indorsed  on 
back  of  note.    See  GUARANTY,  1. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 
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PROCESS. 

Of  the  service  and  return. 

1.  As  to  railroad  company.  The  return  on  a  summons  was,  "  Served 
the  within  named  railroad  company,  by  reading  the  same  and  delivering 
a  copy  thereof  to  I.  G.  Ogden,  Jr.,  cashier  of  said  railroad  company, 
this  24th  day  of  March,  1875 ;  the  president  of  said  company  could  not 
be  found  in  my  county,  this  5th  April,  1875:"  Held,  that  the  last  date 
is  evidently  the  date  of  the  return  of  the  writ,  and  that  the  return  shows 
that,  on  the  24th  of  March,  the  day  the  writ  was  served,  the  president 
could  not  be  found.  The  service  and  return  of  the  summons  were  suf- 
ficient, and  in  strict  conformity  to  the  statute.  Chicago  and  Pacific 
Railroad  Go.  v.  KaMer  et  al.  354. 

2.  In  chancery.  Where  the  return  by  the  sheriff  of  a  chancery  sum- 
mons was,  that  he  had  served  it  by  reading  and  delivering  a  true  copy 
to  the  "within  named  defendants,"  naming  them,  it  will  be  inferred 
that  a  copy  of  the  summons  was  delivered  to  each  defendant  named. 
Turner  et  al.  v.  Jenkins,  228. 

3.  When  made  by  special  deputy  return  must  be  sworn  to.  The  statute 
requires,  that  when  service  of  summons  is  made  by  a  special  deputy,  he 
shall  make  his  return  verified  by  oath ;  and  when  service  is  made  by 
such  special  deputy,  and  the  return  is  not  so  made  and  verified,  and  a 
judgment  is  rendered  against  the  defendant  by  default,  he  can  take  ad- 
vantage of  the  failure  of  the  deputy  to  comply  with  the  statute  in  the 
Supreme  Court.    Filkins  v.  0' 'Sullivan  et  al.  524. 

4.  Gan  not  be  made  by  plaintiff.  A  party  to  a  suit  can  not  serve  his 
own  writ,  and  where  the  writ  is  served  by  a  person  not  an  officer,  depu- 
tized by  the  sheriff,  and  bearing  the  same  name  as  that  of  one  of  the 
plaintiffs  in  the  action,  and  nothing  appears  to  the  contrary,  this  court 
will  presume,  from  the  identity  of  names,  that  the  person  serving  the 
writ  was  the  party  plaintiff,  and  the  service  will  not  be  good.  Ibid. 
524. 

PROMISSORY  NOTES. 
Construction. 

1.  Effect  of  clause  in  providing  for  costs  of  collecting  in  case  of  a  suit. 
In  a  suit  upon  a  promissory  note  containing  a  provision  that,  "  if  not 
paid  when  due,  and  the  same  is  sued,  ten  dollars  if  sued  in  justice's 
court,  and  twenty-five  dollars  if  sued  in  district  or  circuit  court,  addi 
tional,  to  defray  the  expenses  of  plaintiff  for  his  suing  the  same,  to  be 
entered  up  as  a  part  of  the  judgment,"  it  was  held,  that  the  additional 
sum  thus  provided  to  be  paid  did  not  become  due  upon  a  failure  to  pay 
the  note  at  maturity,  but  only  after  suit  brought,  and  hence  could  not 
be  recovered  in  that  suit.    Easter  et  al.  v.  Boyd,  325. 

Of  credit  indorsed. 

2.  Right  of  holder  to  erase  it.  While  a  suit  for  the  collection  of  a 
promissory  note  was  pending,  a  compromise  was  effected,  whereby  the 
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PROMISSORY  NOTES.     Of  credit  indorsed.     Continued. 

plaintiff  agreed  to  give  the  defendant  a  credit  of  $50  on  the  note  if  he 
would  pay  it  on  a  specified  day,  which  defendant  agreed  to  do ;  the  credit 
of  $50  was  indorsed  on  the  note,  and  the  suit  dismissed  at  plaintiff's 
costs,  according  to  the  agreement.  The  note  was  not  paid  by  the  de- 
fendant on  the  day  specified,  and  he  refused  to  pay  it:  Held,  that  the 
payee  of  the  note  was  authorized  to  erase  the  $50  credit  entered  on  the 
note.     Chamberlin  v.  White,  549. 

In  what  capacity  executed.     See  CONTRACTS,  4,  5. 

PUBLIC  USE. 
What  is  an  appropriation  of  property  to.     See  DEDICATION,.  7,  8. 

PURCHASERS. 
Whether  chargeable  with  notice. 

1.  As  to  mistake  in  prior  mortgage.  Where  land  in  a  mortgage  was, 
by  mistake,  described  in  the  mortgage  as  being  on  section  18,  instead 
of  on  section  21,  and  the  mortgage  was  so  recorded,  and  a  brother  of  the 
mortgagor  afterwards  purchased' the  land,  and  took  a  deed  for  it  by  its 
right  description,  and  sold  it  to  a  third  party,  both  of  them  living  near 
the  mortgagor  and  knowing  that  he  owned  no  such  land  on  section  18 
as  was  described  in  the  mortgage,  and'  each  of  them  having  been  in- 
formed by  a  son  of  the  mortgagee  that  he  had  a  mortgage  on  the  land 
purchased  by  him  previous  to  his  purchasing,  it  was  held,  on  a  bill  filed 
to  reform  and  foreclose  the  mortgage,  that  these  facts  were  sufficient  to 
put  both  the  brother  of  the  mortgagor  and  the  purchaser  from  him,  on 
inquiry,  which,  if  properly  pursued,  would  have  brought  the  real  facts 
before  them,  and  that  they  were  chargeable  with  notice  of  them.  Erick- 
son  v.  Bafferty,  209. 

2.  Possession  of  land  not  inconsistent  with  rights  of  others,  not  notice 
of  claim,  under  verbal  contract.  During  the  lifetime  of  the  owner  of  a 
tract  of  land,  his  son,  who  was  a  man  of  family,  resided  with  him  on 
the  land,  and  after  the  death  of  the  father  the  son  continued  to  reside 
there ;  there  was  evidence  that  the  possession  of  the  son  during  the  life- 
time of  the  father  was  in  subordination  to  the  father's  title:  Held, 
that  such  possession  by  the  son  was  no  notice  of  any  claim  he  might 
have,  by  verbal  agreement  between  him  and  his  father,  as  against  a  pur- 
chaser in  good  faith  and  for  value  from  another  child  and  heir  of  the 
father.    Stone  v.  Cook,  424. 

3.  As  to  irregularities  in  sale  tender  deed  of  trust.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  14,  15. 

Subsequent  purchaser. 

4.  Not  liable  to  personal  decree  in  proceeding  to  enforce  mechanic's 
lien.     See  LIENS,  3. 
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RAILROADS. 
Evidence  of  regulations. 

1.  Published  schedules  of  regulations  not  evidence  unless  notice  is 
brought  home  to  the  party  to  be  affected.  Where  a  man  who  was  over  21 
years  old,  but  a  member  of  his  father's  family,  attempted  to  ride  on  a 
railroad  on  a  ticket  issued  for  the  exclusive  use  of  his  father  and  his 
family,  and  was  ejected  from  the  car  on  the  ground  that  he  was  not 
entitled  to  ride  on  the  ticket,  and  brought  suit  against  the  company,  it 
was  held,  that  evidence  that  certain  schedules  were  printed  and  fur- 
nished to  the  public  by  the  company,  with  such  tickets,  which  showed 
the  rules  and  regulations  under  which  they  were  sold,  was  improper. 
Chicago  and  Northwestern  Railway  Go.  v.  Chisholm,  584. 

2.  It  would,  however,  be  competent,  in  such  case,  to  show  that  such 
schedule  was  furnished  to  the  purchaser  of  the  ticket  at  the  time  he 
purchased  it.    Ibid.  584. 

Ticket  for  party  and  family. 

3.  Who  embraced  in.  A  railroad  ticket  which,  on  its  face,  purports 
to  be  for  the  exclusive  use  of  a  man  and  family,  authorizes  a  son,  who 
is  residing  with  the  father  as  a  member  of  his  family,  to  ride  upon  the 
road,  notwithstanding  he  may  be  over  21  years  of  age.     Ibid.  584. 

4.  Although  a  railroad  ticket  issued  to  a  man  for  the  use  of  himself 
and  family  may,  on  its  face,  be  such  as  would  authorize  a  son  over  21 
years  old  to  ride  on  it,  yet  if,  when  it  was  purchased,  the  purchaser  was 
informed  that  a  son  over  21  would  not,  under  the  regulations  of  the 
company,  be  permitted  to  ride  on  it,  such  regulation  would  form  a  part 
of  the  contract  of  purchase,  and  would  be  obligatory  upon  the  holder 
of  the  ticket,  or  any  person  who  attempted  to  ride  upon  it.    Ibid.  584. 

5.  A  son  or  daughter  residing  with  the  father  does  not  cease  to  be  a 
member  of  his  family  when  he  or  she  arrives  at  the  age  of  21  or  18, 
respectively,  by  reason  of  that  fact  alone.     Ibid.  584. 

Relative  rights  of,  with  traveler  at  road  crossings. 

6.  Persons  traveling  along  a  highway  which  crosses  a  railroad  track, 
and  the  trains  of  the  railroad  company,  have  an  equal  right  to  pass  over 
the  crossing,  and  it  is  the  duty  of  both  to  use  reasonable  and  prudent 
precaution  to  avoid  accident  and  danger;  the  one  to  lookout  for  the 
approach  of  trains,  and  the  other  to  give  the  required  signals  and  warn- 
ing of  their  approach.  Chicago  and  Northwestern  Railway  Co.  v.  Hatch 
et  al.  137. 

Operating  railroad  on  streets. 

7.  Liability  for  dart&ges  to  adjacent  owners.  It  has  been  the  long 
settled  doctrine  in  this  State,  that  when,  by  the  charter  of  a  city,  its 
local  authorities  are  vested  with  exclusive  control  over  the  streets,  and 
these  authorities  grant  permission  to  lay  down  railway  tracks  along  a 
street,  the  owners  or  occupants  of  property  fronting  on  such  street  can 
not  enjoin  the  laying  of  such  track,  nor  be  allowed  any  damages  or 
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compensation  for  such  use  of  a  street.    Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  McCinnis,  269. 

8.  Evidence  in  rebuttal,  on  question  of  damages  for  operating  road  in 
street.    See  MEASURE  OF  DAMAGES,  2. 

Effect  of  unauthorized  lease. 

9.  If  a  railroad  company,  without  any  authority  so  to  do,  leases  its 
road  to  another  company,  the  lessee  will  only  be  regarded  as  the  servant 
of  the  company  owning  the  road,  and  such  company  will  not  be,  by  the 
act  of  leasing,  discharged  from  its  contracts  or  released  from  an}r  of  its 
liabilities,  and  a  subscriber  to  the  stock  of  the  company  owning  tbe 
road,  when  he  has  paid  his  subscription  and  received  "his  certificate  of 
stock,  will  have  equitable  rights  to  be  protected  by  the  courts,  and  may 
prevent  gross  mismanagement  of  the  property  and  misapplication  of 
the  funds  of  the  corporation,  but  the  mere  fact  of  leasing,  and  probable 
or  even  certain  loss  in  the  earnings  of  the  company,  will  constitute  no 
defense  to  the  payment  of  the  subscription.  Ottawa,  Oswego  and  Fox 
River  Valley  Railroad  Co.  v.  Black  et  al.  262. 

10.  Relief  against  effect  of  unauthorized  lease,  is  in  equity,  and  not 
at  law.  If  a  railroad  company  has  power  to  lease  its  road,  and,  in 
doing  so,  exceeds  its  power,  or  if  the  lease  is  contrived  for  the  purpose 
of  defrauding  the  stockholders,  and  sacrificing  their  rights,  or  to  per- 
vert the  franchises  and  property  from  their  legitimate  to  fraudulent  and 
illegal  purposes,  a  court  of  equity  will  afford  the  requisite  relief,  but 
these  are  questions  that  can  not  be  investigated  in  a  court  of  law.  Ibid. 
262. 

Law  in  respect  to  unjust  discriminations. 

11.  Its  effect  on  prior  contracts.  The  act  of  the  General  Assembly, 
to  prevent  extortion  and  unjust  discrimination  by  railroads,  was  not 
designed  to  reach  a  case  where  a  contract  existed,  prior  to  its  passage, 
to  carry  on  certain  terms.  It  was  not  intended  to  interfere  with  or 
abrogate  existing  contracts  fairly  made  prior  to  its  passage.  Chicago 
and  Alton  Railroad  Co.  v.  Chicago,  Vermilion  and  Wilmington  Coal 
Co.  121. 

Right  of  way  over  streets  and  public  grounds. 

12.  Powers  of  the  legislature.    See  DEDICATION,  5,  6. 

Ordinance  giving  right  of  way. 

13.  Construed.    See  CORPORATIONS,  4. 

RECEIVER. 
When  properly  appointed. 

1.  When  the  existence  of  a  judgment  against  a  debtor,  and  the 
return  of  an  execution  unsatisfied,  are  distinctly  and  positively  alleged 
in  the  bill,  and  it  is  also  alleged,  on  information  and  belief,  that  the 
debtor  has  property  of  the  value  of  more  than  $100,  exclusive  of  all 
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prior  claims,  which  the  creditor  complainant  has  been  unable  to  reach 
by  execution,  and  the  defendant,  after  demurrer  overruled,  refuses  to 
answer,  and  permits  a  decree  pro  confesso  to  be  entered,  the  court  is 
authorized  to  appoint  a  receiver.     Gage  v.  Smith  et  al.  220. 

2.  In  these  cases  of  creditors'  bills,  where  the  return  of  the  execution 
unsatisfied  presupposes  that  the  property  of  the  defendant,  if  any  he 
has,  will  be  misapplied,  and  entitles  the  complainant  to  an  injunction 
in  the  first  instance,  it  seems  to  be  almost  a  matter  of  course  to  appoint 
a  receiver  to  collect  and  preserve  the  property  pending  the  litigation. 
Ibid.  220. 

3.  A  receiver  should  be  appointed  in  no  case  unless  it  is  made  to 
appear  there  is  an  imperative  necessity  for  the  step,  to  preserve  some 
particular  property  for  such  persons  as  shall  be  entitled  to  the  benefit 
First  National  Bank  of  Sioux  City  v.  Gage  et  al.  207. 

REFEREE. 

In  building  contract. 

Decision  of,  binding.    See  CONTRACTS,  28,  29,  30. 

RELATION. 
Where  deed  relates  back.    See  CONVEYANCES,  9, 10. 

RELEASE. 
Of  mortgage. 

Effect  of  recording  when  delivered  as  an  escrow,  on  the  rights  of  judg- 
ment creditor.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  10. 

REMEDIES. 
Of  mortgagee.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  1. 
Fraudulent  lease  by  railway  company. 

Remedy  against  the  company.    See  RAILROADS,  10. 

REMITTITUR. 
In  Supreme  Court.    See  PRACTICE  IN  SUPREME  COURT,  11. 

RENTS  AND  PROFITS. 
On  partition  made  a  lien.    See  PARTITION,  1. 

AS  BETWEEN  MORTGAGOR   AND    MORTGAGEE.      See   MORTGAGES   AND 

DEEDS  OF  TRUST,  2,  3. 
REPEAL  OF  STATUTES.  See  STATUTES,  7. 
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RESCISSION. 
Of  sale  of  goods. 

When  possession  is  obtained  by  fraud.    See  FRAUD,  1,  2,  3. 

RESTRAINT  OF  TRADE.    See  CONTRACTS,  12. 

REVERSAL. 
Effect  of.    See  JUDGMENTS,  4. 

RIGHT  OF  WAY. 
Damages  on  condemnation. 

1.  Whether  benefits  can  be  set  set  off  against  damages  on  condemnation. 
Under  the  Eminent  Domain  Law  of  1872,  where  a  railroad  condemns 
land  for  a  right  of  way,  the  jury,  in  assessing  damages  to  the  owner 
may  take  into  consideration  not  only  the  value  of  the  land  taken,  but 
all  the  facts  which  contribute  to  produce  the  damages  to  that  not  taken, 
as,  that  the  farm  is  put  in  a  worse  shape  for  cultivation  or  pasturage ;  that 
some  portion  of  it  is  more  dangerous  for  use ;  that  there  is  danger  of  fire 
from  passing  engines,  and  all  other  actual  inconvenience  and  damage  the 
property  may  sustain  in  its  use,  not  only  for  the  present,  but  the  future ; 
and,  against  such  damages,  it  is  not  proper  to  set  off  or  allow  for  any 
benefits  or  advantages  received  by  the  owner  of  the  land,  in  common 
with  others,  from  the  construction  of  the  road.  Keithsburg  and  East- 
ern Railroad  Co.  v.  Henry,  290. 

2.  Damage  to  the  whole  farm  should  be  considered  on  condemnation 
of  way  over  it.  Where  a  farm,  through  which  a  railroad  ran,  consisted 
of  240  acres,  and  the  petition  for  the  condemnation  of  the  right  of  way 
describes  the  road  as  running  through  both  the  quarter  section  and  the 
80-acre  piece,  the  jury,  in  assessing  damages,  should  consider  the  dam- 
age done  to  the  whole  farm  by  reason  of  the  construction  of  the  road. 
Ibid.  290. 

5.  Construction  of  award  of  commissioners  to  assess  damages.  In  a 
proceeding  by  a  railroad  company  to  condemn  real  estate,  commission- 
ers, after  assessing  the  value  of  the  real  estate,  and  of  the  improvements 
thereon,  further  awarded  that,  if  the  improvements  should  be  retained 
by  the  owner  for  three  months,  then  no  damage  will  have  accrued  to 
them  by  reason  of  the  interruption  of  their  business,  and  if  they  should 
retain  the  possession  two  months,  then  the  damage  for  interruption  was 
fixed  at  $1600;  and  if  they  should  retain  the  possession  one  month, 
then  the  damages  were  fixed  at  $3200 :  Held,  that  it  rested  with  the 
railroad  company  when  to  take  possession,  and  that  if  it  took  posses- 
sion inside  of  three  months,  it  would  have  to  pay  the  damages  named, 
but  that  the  owners  could  not  force  them  to  take  possession  at  any  time 
they  might  select,  and  then  recover  the  damages  provided  by  the  award 
to  be  paid  upon  their  having  to  give  up  possession  at  that  time ;  and  if 
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the  railroad  company  did  not  take  possession  inside  of  the  three  months, 
they  were  not  liable  for  damages.  Glennon  et  al.  v.  Chicago,  Milwaukee 
and  St.  Paul  Railway  Co.  501. 

SCHOOLS. 
Rules  and  regulations. 

1.  Must  he  reasonable,  and  calculated  to  promote  the  object  of  the  law'. 
In  performance  of  their  duties,  school  directors  may  prescribe  proper 
rules  and  regulations  for  the  government  of  the  schools ;  they  may  clas- 
sify scholars,  regulate  their  studies  and  deportment,  the  hours  to  be 
taught,  besides  the  performance  of  other  duties,  necessary  to  the  success 
and  well-being  of  the  schools.  But  all  such  rules  and  regulations  must 
be  reasonable  and  calculated  to  promote  the  object  of  the  law — the  con- 
ferring upon  all,  free  of  charge,  such  an  education  as  they  are  by  the 
law  entitled  to  receive.    Rulison  et  al.  v.  Post,  567. 

Prescribing  branches  of  study. 

2.  Powers  of  directors  and  rights  of  children.  The  law  having  con- 
ferred upon  each  child  the  right  to  be  taught  the  branches  enumerated 
therein,  any  rule  or  regulation  which,  by  its  enforcement,  would  tend 
to  hinder  or  deprive  the  child  of  this  right  can  not  be  sustained.  Ibid. 
567.  « 

3.  A  girl,  sixteen  years  of  age,  who  was  entitled  to  the  benefit  of  a 
public  school,  and  who  was  a  pupil  therein,  belonged  to  a  class  which, 
by  the  course  of  study  prescribed  by  the  directors,  was  required  to  study 
book-keeping.  Under  and  by  the  direction  of  her  parents,  she  declined 
to  do  so,  and  for  that  reason  only  she  was,  by  the  teacher,  under  the 
orders  of  the  directors,  forcibly  expelled  from  school,  and  ejected' from 
the  school  building:  Held,  that  the  directors  and  the  teacher  were  alt 
liable  in  an  action  of  trespass,  the  directors  having  no  power  to  pre-: 
scribe  such  a  rule,  and  consequently  no  right  to  authorize  the  teacher  to 
enforce  it ;  held,  also,  that  in  such  a  case,  $130  was  not  excessive  darcu 
ages.    Ibid.  567. 

4.  Under  the  School  Law  of  1865,  the  school  directors  have  power 
to  compel  the  teaching  of  other  and  higher  branches  than  enumerated 
in  the  law,  to  those  who  are  willing  to  receive  instruction  therein ;  but 
it  is  purely  optional  with  parents  and  guardians  whether  the  children 
under  their  charge  shall  study  such  branches.     Ibid.  567. 

5.  It  i-s  the  duty  of  the  directors  to  provide  the  necessary  schools  to 
accommodate  all  children  of  the  district,  of  proper  age,  to  employ  teach- 
ers, and  to  perform  all  other  duties  necessary  to  carry  out  the  object  of. 
affording  to  all  the  children  an  opportunity  to  acquire,  free  of  charge, 
a  knowledge  of  the  branches  of  study  enumerated  in  the  law;  and  the 
children  can  not  be  deprived  of  the  benefit  of  such  instruction  because 
their  parents  do  not  choose  to  permit  them  to  study  higher  branches  not 

St,  .  enumerated  in  the  law,  although  not  prohibited  by  it.    Ibid.  567. 
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SCHOOLS.     Continued. 
Power  of  expulsion. 

6.  The  school  directors  have  no  power  to  expel  a  scholar  for  any 
reason  except  disobedient,  refractory  or  incorrigibly  bad  conduct,  and 
only  for  these  after  all  other  means  have  failed.  Bulison  et  al.  v.  Post, 
567. 

SCHOOL  OFFICERS. 
Township  treasurer. 

1.  Is  the  lawful  custodian  of  district  school  funds.  Township  treas- 
urers are,  by  statute,  the  only  lawful  depositaries  and  custodians  of  all 
district  school  funds,  and  they  are  the  proper  persons  to  make  demand 
for  such  funds  of  any  one  unlawfully  holding  the  same.  /School  Direc- 
tors v.  The  People  ex  rel.  511. 

2.  Hence,  where  a  petition  for  a  mandamus  to  compel  the  school 
directors  to  pay  over  certain  moneys,  belonging  to  the  school  district, 
to  the  township  treasurer,  alleged  a  demand  by  the  township  treasurer, 
and  by  the  trustees  of  schools,  and  the  answer  only  denied  the  demand 
by  the  trustees,  a  demurrer  to  the  answer  was  properly  sustained.  Ibid. 
511. 

SEAL. 

Use  op  a  scrawl  by  company. 

Presumed  to  he  its  seal.    See  APPEAL  BOND,  1. 

SECOND-HAND  GOODS. 
Dealer  in  second-hand  books.    See  ORDINANCE,  1. 

SERVICE  OF  PROCESS.    See  PROCESS,  1  to  4. 

SET-OFF. 

When  damao.es  too  remote. 

1.  Damages  claimed  by  reason  of  having  to  haul  coal  by  teams, 
which  could  have  been  carried  by  rail  if  a  party  had  completed  his 
work  on  the  road  in  time,  are  too  remote  to  be  allowed  as  a  set-off  in  a 
suit  to  recover  for  work,  etc.,  on  the  road.     Williams  v.  Case,  356. 

Op  improvements. 

2.  As  against  rents  and  profits — in  partition.    See  PARTITION,  3. 
As  against  note  which  is  a  trust  fund.    See  TRUSTS  AND  TRUS- 
TEES, 1,  2. 

SHERIFF'S  DEED. 

TO  WHOM  MADE  ON  CERTIFICATE  OF  PURCHASE. 

1.  To  heir  on  death  of  owner.    See  JUDICIAL  SALE,  1. 

OF  A  SECOND  DEED. 

2.  Where  the  former  one  was  imperfect.  See  CONVEYANCES,  9, 10. 
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SLANDER. 

Proof  of  publication. 

1.  Evidence  that  slanderous  words  were  uttered  in  the  presence  of 
members  of  the  plaintiff's  family,  is  proof  of  the  publication  of  the 
slander.  As  much  protection  is  due  a  man's  reputation  in  the  presence 
of  his  family  as  in  the  presence  of  strangers,  and  when  slanderous 
words  are  uttered  of  a  person  in  the  presence  of  others,  whether  mem 
bers  of  his  family  or  strangers,  they  may  be  said  to  be  spoken  concern- 
ing him,  in  the  technical  sense,  and  that  constitutes  a  publication  of 
the  slander.    Miller  v.  Johnson,  58. 

In  what  sense  words  to  be  understood. 

2.  Where  a  defendant  has  uttered  slanderous  words  concerning  a 
plaintiff,  which,  in  their  ordinary  and  common  signification,  impute 
crime,  it  must  be  presumed  it  was  in  that  sense  they  were  understood 
by  the  by-standers  who  heard  them,  and  the  defendant  can  not,  when 
sued,  excuse  his  guilty  conduct  by  an  explanation  in  his  testimony  that 
he  did  not  use  the  words  in  the  sense  to  impute  to  the  plaintiff  the 
crime  thereby  indicated.     Ibid.  58. 

Qualifying  slanderous  words. 

3.  At  the  time  of  uttering.  If  a  person  who  utters  slanderous  words 
imputing  crime,  limits  them,  when  uttered,  so  as  to  show  he  does  not 
intend  to  charge  the  person  spoken  of  with  having  been  guilty  of 
crime,  it  is  admissible,  in  an  action  for  the  words  spoken,  for  him  to 
give  in  evidence  such  qualification.     Ibid.  58. 

Words  spoken  in  passion. 

4.  In  an  action  for  slander,  the  anger  or  passion  of  defendant  at  the 
time  of  the  publication  of  the  slanderous  words,  is  no  justification,  or 
even  mitigation,  unless  it  is  shown  the  passion  was  provoked  by  plain- 
tiff, and  even  then  it  can  only  be  proved  in  mitigation  of  damages. 
Ibid.  58. 

Repetition  of  slander. 

5.  May  be  considered  in  aggravation  of  damages.  The  repetition  of 
the  slanderous  words  by  the  defendant,  may  be  considered  by  the  jury 
on  the  question  of  malice,  and  in  aggravation  of  damages.  Stowell  v. 
Beagle,  525. 

Evidence  of  general  character. 

6.  There  is  a  broad  distinction  between  general  character  sustained 
by  a  person  amongst  those  who  know  him,  and  the  charge  of  a  particu- 
lar act  of  immorality  made  by  a  single  person  or  a  few  individuals ; 
and  where,  in  an  action  for  slander,  there  was  evidence  tending  to  prove 
particular  acts  of  unchastity  on  the  part  of  the  plaintiff,  it  was  proper 
to  instruct  the  jury  that  there  was  no  evidence  before  them,  as  to  the 
general  character  of  the  plaintiff  as  to  chastity  or  the  want  of  it.  Ibid. 
525. 


696  INDEX. 


SLANDER.    Evidence  of  general  character.     Continued. 

7.  In  an  action  for  slander,  the  plaintiff's  character  is  presumed  to 
he  good  until  attacked,  and  he  is  not  required  to  call  witnesses  to  sup- 
port it  until  assailed;  and  a  plea  of  justification,  and  evidence  of  par- 
ticular acts  of  immorality  under  it,  is  not  such  an  attack  upon  the 
general  character  of  the  plaintiff  as  requires  him  to  offer  evidence  in 
support  of  his  general  character.    Stowell  v.  Beagle,  525. j 

8.  A  plea  of  justification,  and  evidence  offered  under  it,  is,  however, 
such  an  attack  as  will  authorize  the  plaintiff,  if  he  chooses  so  to  do,  to 
give  evidence  as  to  his  general  character.     Ibid.  525. 

SPECIAL  ASSESSMENT. 
For  use  of  water  pipes  in  city.    See  CORPORATIONS,  5. 

STATUTES. 
Construction  of  statutes. 

1.  Whether  prospective  or  retrospective.  The  doctrine  applicable  to 
all  laws  is,  that,  generally,  they  are  to  be  considered  as  prospective,  and 
not  to  prejudice  or  affect  the  past  transactions  of  the  citizen.  Not  that 
the  legislature  can  not,  in  some  cases,  make  laws  with  a  retrospective 
operation,  but  that  it  is  not  to  be  supposed  they  so  intended,  unless  that 
intention  has  been  manifested  by  the  most  clear  and  unequivocal  ex- 
pressions.   In  re.  Tuller,  99. 

2.  Foreign  statute  adopted  here.  When  a  statute  is  adopted  from 
another  State  it  should  receive  the  same  construction  given  to  it  by  the 
courts  of  the  State  from  which  it  is  adopted,  unless  such  construction  is 
inconsistent  with  the  spirit  and  policy  of  our  laws.  Gage  v.  Smith 
etal.  220. 

Statutes  construed. 

3.  As  to  competency  of  witness.    See  WITNESSES,  1,  2. 

4.  Revocation  of  will  by  subsequent  marriage — under  act  of  1872.  See 
WILLS,  1. 

5.  Act  to  prevent  unjust  discrimination  by  railroads.  See  RAIL- 
ROADS, 11. 

6.  Descents  and  distribution.    See  DESCENTS,  1. 
Repeal  of  statutes. 

7.  Effect  thereof.  Where  the  cause  of  action  set  out  in  the  decla- 
ration was  the  statutory  liability  of  the  trustees  of  a  corporation, 
alleged  to  have  been  organized  in  1870,  under  the  act  to  authorize  the 
formation  of  corporations,  etc.,  approved  February  10,  1849,  by  reason 
of  the  failure  to  comply  with  the  12th  section  of  said  act:  Held,  that, 
as  said  act  of  February  10, 1849,  was  repealed  in  1857,  there  could  be  no 
liability'incurred  under  it  with  respect  to  a  corporation  formed  in  1870, 
and  the  cause  of  action  sued  upon  was  groundless.  Kipp  et  al.  v.  Lich- 
tenstein,  358 
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STATUTE  OF  FRAUDS. 

Declaration  of  trust  in  land. 

1.  Must  be  in  writing.  Where  the  owner  of  real  estate  conveyed  the 
same  voluntarily,  and  without  any  imposition,  undue  influence  or  fraud, 
to  another  (his  wife  joining-  in  the  deed  and  releasing  her  dower),  and 
at  the  same  time  executed  his  will,  by  which  he  devised  certain  sums 
of  monejr  to  he  paid  at  specified  times  after  his  death,  and  the  grantee 
in  the  deed  received  the  same  with  instructions  to  sell  the  land  after  the 
death  of  the  grantor,  and  from  the  proceeds  thereof  to  pay  the  legacies 
named  in  the  will,  and  no  other  writing  was  ever  executed  by  either  the 
grantor  or  the  grantee  in  the  deed  in  relation  thereto,  it  was  held,  that 
the  trust  created  was  an  express  trust,  and  within  the  Statute  of  Frauds, 
and  therefore  void,  and  that  it  was  error  to  decree  that  the  testator  in  the 
will  and  grantor  in  the  deed  died  seized  of  an  equitable  estate  in  the 
premises,  and  that  the  same  should  be  sold  subject  to  the  dower  of  his 
widow.    Adams  v.  Adams  et  al.  517. 

SUBSCRIPTION. 
Subscription  to  stock. 

1.  As  distinguished  from  a  purchase.  A  promise  to  pay  a  certain 
sum  to  a  railroad  company  when  a  certain  amount  of  the  work  of  con- 
struction is  done,  with  an  agreement  on  the  part  of  the  company  to 
deliver  to  the  party,  upon  the  payment  of  the  money,  a  certificate  for  a 
like  amount  of  its  capital  stock,  on  demand,  is  a  subscription  to  the 
stock  of  the  road  to  assist  in  its  construction,  and  not  a  purchase  of 
stock.  Ottawa,  Oswego  and  Fox  River  Valley  Railroad  Co.  v.  Black 
et  al.  262. 

2.  Attempted  illegal  transfer  by  company — whether  a  defense  against 
payment.  In  such  a  case,  if  the  company  should,  without  any  authority 
granted  in  its  charter  for  that  purpose,  attempt  to  sell  and  transfer  its 
powers  to  another  company,  such  attempt  would  be  unlawful,  and 
would  constitute  no  defense  against  the  payment  of  the  subscription. 
Ibid.  262. 

3.  Failure  of  consideration.  The  exercise  of  any  legitimate  power 
granted  by  the  charter  of  a  railroad  company  can  never  be  held,  how- 
ever disastrous  to  the  enterprise,  to  constitute  a  failure  of  consideration 
for  a  subscription  to  the  capital  stock.     Ibid.  262. 

4.  Made  with  reference  to  the  provisions  of  the  charter.  "Where  a 
railroad  company,  by  its  charter,  has  power  to  lease  its  road,  subscrip- 
tions to  its  capital  stock  will  be  regarded  as  having  been  made  with 
reference  to  such  power,  and  the  exercise  of  it  will  not  exonerate  sub- 
scribers to  the  stock  of  the  company  from  the  payment  of  their  sub- 
scriptions.    Ibid.  262. 

-  5.  Construed  in  reference  to  condition.  Where  a  contract  of  sub- 
scription to  aid  in  the  construction  of  a  railroad  was  made  payable 
when  the  road  should  be  completed  and  in  operation  from  a  certain 
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place  to  "Menominee,  Mich.,"  by  a  certain  time,  and  it  appeared  that 
there  was  a  large  township  by  that  name,  containing  about  forty  ordinary 
townships,  and  also  a  village  of  the  same  name,  containing  a  popula- 
tion of  3000,  a  post  office,  etc.,  which  had  a  well  known  existence, 
though  not  incorporated :  Held,  that  the  village  of  that  name  was  what 
was  meant  in  the  condition.     Ogden  et  al.  v.  Kirby,  555. 

6.  Condition  to  complete  and  operate  a  railroad.  If  a  subscription 
is  subject  to  a  condition  that  a  railroad  shall  be  completed  and  in  opera- 
tion between  two  certain  points  by  a  day  named,  it  will  be  sufficient  to 
show  performance  of  those  conditions,  and  it  is  not  necessary  that  the 
road  should  on  that  day  furnish  such  facilities  for  receiving  and  dis- 
charging freight  and  passengers  as  could  be  expected  of  an  established 
railroad,  to  make  the  party  liable  on  his  subscription.     Ibid.  555. 

7.  Building  of  depot,  etc.  A  condition  in  a  subscription  to  complete 
and  have  in  operation  a  railroad  to  a  certain  point  by  a  certain  day,  is 
not  necessarily  not  performed,  as  a  matter  of  law,  from  the  fact  that  a 
depot  was  not  built,  and  a  station  agent  appointed  for  such  place  by  the 
day  named,  and  proof  of  such  facts  will  not  necessarily  defeat  a  recovery 
on  the  contract  of  subscription.     Ibid.  555. 

8.  Completion  of  road,  a  question  of  fact.  When  a  railroad  is  to  be 
regarded  as  completed  and  in  operation  to  a  given  point,  is  not  a  ques- 
tion of  law,  but  purely  one  of  fact,  to  be  determined  by  the  jury  from 
the  evidence.     Ibid.  555. 

9.  Notice  of  calls  must  be  for  the  time  required.  Where,  by  the 
terms  of  subscription  to  capital  stock,  it  was  to  be  paid  in  installments, 
within  twenty  days  after  call  by  the  proper  authorities,  it  seems  that  a  sub- 
scriber is  entitled  to  twenty  days'  notice  of  each  call  before  he  can  be  sued 
for  the  installment  due  under  such  call.     Cole  v.  Joliet  Opera  House,  96. 

10.  Sufficiency  of  proof  as  to  giving  notice.  In  a  suit  for  a  balance 
due  on  a  subscription  to  the  capital  stock  of  a  company,  which  was 
payable  twenty  days  after  the  subscriber  had  notice  of  the  call  for  it, 
the  only  evidence  that  the  defendant  had  had  the  twenty  days'  notice, 
was  the  testimony  of  the  secretary  of  the  company,  that  "notice  of  the 
several  calls  was  sent  to  the  defendant  in  every  case ;  the  notices  were 
sent  to  him  in  every  case ;  the  secretary  issued  the  notices  of  calls  of 
installments:"  Held,  for  aught  that  appeared  from  this  evidence,  even 
if  it  could  be  inferred  that  the  defendant  received  the  notices,  they  might 
have  been  sent  the  day  before  the  suit  was  brought,  and  that  the 
evidence  was  not  sufficient  to  show  a  cause  of  action.    Ibid.  96. 

Eelease  of,  by  corporation. 

11.  Can  not  be  made  to  injury  of  creditors.  In  a  suit  against 
a  subscriber  to  the  stock  of  an  incorporated  opera  house  company, 
a  plea  that  he  had  been  released  by  a  resolution  of  the  board  of 
directors,  before  the  work  on  the  building  commenced,  without  an  aver- 


INDEX.  699 


SUBSCRIPTION.    Release  of,  by  corporation.     Continued. 

ment  that  the  company,  at  the  time  of  the  alleged  release,  was  not  in 
debt,  was  held  to  be  bad,  as  the  corporation  could  not  make  such  release 
to  the  injury  of  its  creditors.    Zirkel  v.  Joliet  Opera  House  Co.  334. 

TAXATION. 

Mere  irregularities  do  not  vitiate. 

1.  By  the  adoption  of  section  191  of  the  present  Revenue  Law,  nearly 
if  not  all  the  previous  decisions  of  this  court  in  regard  to  informalities 
and  irregularities  in  the  proceedings  of  any  of  the  officers  connected 
with  the  assessment,  levying  or  collecting  of  the  taxes,  not  affecting  the 
substantial  justice  of  the  tax  itself,  have  been  abrogated  as  rules  for  the 
determination  of  cases  arising  after  the  adoption  of  such  section,  and 
courts  can  now  only  look  to  objections  which  affect  the  substantial  jus- 
tice of  the  tax.     Thatcher  v.  The  People  ex  rel.  597. 

2.  This  court  is  not  inclined  to  entertain  merely  formal  objections 
to  taxes  levied  by  municipalities,  where  the  irregularities  complained 
of  do  not  affect  unjustly  the  rights  of  the  citizen.  Purrington  et  al.  v. 
People  ex  rel.  11. 

Assessment  in  lots  instead  of  blocks. 

3.  The  neglect  or  refusal  of  the  county  clerk,  upon  request  properly 
made  in  clue  time,  by  the  owner  of  all  the  lots  in  certain  blocks,  to  in- 
clude them  for  assessment  in  the  books  returned  to  the  assessor  in 
blocks  and  not  in  lots,  is  only  an  informality  in  the  assessment  of  the 
property  for  taxation,  which  in  nowise  affects  the  substantial  justice  of 
the  tax  itself,  and  hence  the  assessment  is  valid.  Thatcher  v.  The  People 
ex  rel.  597. 

Time  of  returning  assessment. 

4.  Although,  under  the  statute,  it  is  the  duty  of  the  town  assessor  to 
make  return  of  the  assessment  books  to  the  county  clerk  on  or  before 
the  first  day  of  July,  of  the  year  for  which  the  assessments  are  made, 
yet  a  failure  to  make  the  return  within  the  time  limited  does  not  render 
the  assessment  invalid.  Purrington  et  al.  v.  People  ex  rel.  11 ;  Eurigh 
v.  People  ex  rel.  214. 

Excess  extended  by  mistake. 

5.  And  even  if  a  small  excess  over  the  amount  of  tax  levied  is  ex- 
tended by  the  clerk  by  mistake,  and  is  equally  distributed  on  each  tract 
of  land,  amounting  to  no  more  than  about  one  and  a  half  cents  per 
tract,  it  could  not  be  held  to  substantially  affect  the  justice  of  the  tax 
and  defeat  its  collection.     Thatcher  v.  The  People  ex  rel.  597. 

Failure  to  extend  in  separate  columns. 

6.  Whilst  the  law  directs  the  town  taxes  to  be  extended  in  separate 
columns  on  the  collectors'  books,  it  does  not  declare  that  a  failure  to  do 
so  shall  render  the  tax  invalid,  nor  does  justice  or  public  policy  require 
that  such  an  effect  should  be  given  to  the  statute.    Such  failure  does 
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not  affect  the  substantial  justice  of  the  tax,  and  can  not  defeat  its  collec- 
tion.    Thatcher  v.  The  People  ex  rel.  597. 

Town  clerk  certifying  to  county  clerk. 

7.  Failure  in  time.  The  failure  of  the  town  clerk  to  certify  the  levy 
of  a  town  tax  to  the  county  clerk,  within  the  time  required  hy  law,  does 
not  invalidate  the  tax.     Ibid.  597. 

Road  and  bridge  tax. 

8.  Row  levied.  Under  the  Township  Organization  Law,  the  town 
meeting  is  authorized  to  direct  the  raising  of  money  for  constructing 
and  repairing  roads,  bridges  and  causeways,  to  the  extent  allowed  by 
law,  and  section  120  of  the  Road  and  Bridge  Law  (R.  S.  1874)  authorizes 
a  tax  to  be  levied  of  not  exceeding  40  cents  on  the  $100  worth  of  tax- 
able property  in  the  town,  for  road  and  bridge  purposes.  It  seems,  from 
these  two  sections,  that  the  road  tax  may  be  levied  by  either  mode  as 
therein  provided.  If  the  town  meeting  fails  to  make  such  a  levy,  it 
can  be  done  in  the  manner  prescribed  by  section  120  of  the  Road  and 
Bridge  Law,  but  when  it  is  levied  in  one  mode,  it  can  not  be  done  in 
the  other.  The  statute  contemplates  the  levy  of  but  one  such  tax.  Ibid. 
597. 

9.  Where  the  people  of  a  town,  by  a  vote  in  a  town  meeting,  levy  an 
amount  not  exceeding  40  cents  on  the  $100  worth  of  taxable  property 
in  the  town,  for  road  purposes,  and  the  amount  is  extended  by  the 
county  clerk,  the  tax  is  legally  levied  and  properly  extended.   Ibid.  597. 

Remedies. 

10.  Failure  to  assess  in  blocks  instead  of  lots.  If  the  owner  of  prop- 
erty suffers  any  wrong  by  the  refusal  of  the  county  clerk  to  include  his 
lots  for  assessment  in  the  books  returned  to  the  assessor  in  blocks 
instead  of  lots,  his  remedy  is  to  be  sought  in  an  action  against  the 
clerk.     Ibid.  597. 

11.  As  to  double  assessment.  Where  the  north  half  of  the  south  half 
of  the  south-west  quarter  of  a  block  was  assessed  at  a  certain  sum,  and 
the  south  half  of  the  south-west  quarter  of  the  same  block  was  also 
assessed  at  the  same  sum,  the  owner  of  the  north  half  of  the  south  half 
of  south-west  quarter  resisted  a  judgment  for  taxes,  on  the  ground  that 
there  was  a  double  assessment.  The  court  dismissed  the  proceeding  as 
to  the  south  half  of  the  south-west  quarter,  and  rendered  judgment 
against  the  north  half  of  the  south  half  of  south-west  quarter:  Held, 
that  the  action  of  the  court  was  authorized  by  the  statute,  which  declares 
that  the  court  shall  hear  and  determine  all  objections  in  a  summary  way, 
without  pleading,  and  shall  pronounce  judgment  as  the  right  of  the 
case  may  be.     The  People  ex  rel.  v.  Rumsey,  521. 

Legislative  power  as  to  mode  of  taxation. 

12.  It  is  made  the  duty  of  the  General  Assembly,  by  section  1  of 
article  9  of  the  constitution,  to  provide  all  such  revenue  as  may  be  need- 
ful, by  levying  a  tax,  and  that  body,  in  the  exercise  of  its  sovereign 
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power,  may  adopt  any  and  all  means  for  the  purpose,  within  the  limita- 
tions contained  in  that  article.  Within  such  limitations  as  the  consti- 
tution imposes,  the  General  Assembly  are  the  sole  judges  of  the 
manner  in  which  taxes  shall  be  imposed  and  collected.  Eurigh  v.  The 
People  ex  rel.  214. 

Who  may  complain  of  excess  extended. 

13.  Party  affected  only.  "Where  it  is  claimed  that  the  amount  of 
school  tax,  as  extended  by  the  county  clerks,  is  in  excess  of  the  amount 
levied,  the  party  complaining  must  show  that  some  part  of  the  excess 
is  charged  against  his  property,  for  if  it  is  all  charged  against  the  prop- 
erty of  others,  it  in  nowise  concerns  him  or  his  interest  whether  they 
pay  it  or  not.    Thatcher  v.  The  People  ex  rel.  597. 

Costs — printer's  fee. 

14.  When  the  list  of  delinquent  lands  is  placed  in  the  hands  of  the 
printer  by  the  collector,  he  is  authorized  to  charge  and  collect  the 
printer's  fee  provided  for  by  law  in  such  cases,  although  the  owner  of 
land  in  the  list  may  offer  to  pay  the  taxes  thereon  before  the  paper  con- 
taining such  delinquent  list  is  actually  published.     Ibid.  597. 

TOWNSHIP  TREASURER. 
Custodian  of  district  school  funds.    See  SCHOOL  OFFICERS,  1,  2. 
Not  required  to  take  oath  of  office.    See  OFFICERS,  1,  2. 

TRESPASS. 
For  excessive  levy  of  distress  warrant. 

1.  Landlord  not  liable  in  trespass.  In  an  action  of  trespass  against 
a  landlord,  for  taking  the  property  of  his  tenant  under  a  distress  war- 
rant, it  is  error  to  instruct  the  jury  that  if  the  defendant  took  more  than 
was  necessary  to  pay  the  rent  then  due,  or  claimed  more  rent  than  was 
due,  the  distress  was  illegal  as  to  the  excess  of  property  taken  and  for 
the  rent  not  then  due.    Harms  v.  Solem  et  al.  460. 

2.  The  landlord  is  permitted  to  make  a  reasonable  distress,  and  he 
is  not  bound  to  confine  himself  to  the  precise  amount  of  rent  due.  If 
he  were  knowingly  to  claim  more  rent  than  was  due,  for  the  purpose 
of  oppression  and  wrong,  and  levy  an  amount  sufficient  for  its  pay- 
ment, he  would  be  guilty  of  wilfully  and  maliciously  making  an  excess- 
ive levy ;  but  a  mere  mistake  in  judgment  as  to  the  value  of  the  property 
seized,  or  a  want  of  knowledge  of  the  sum  due,  can  not  render  him  a 
trespasser.     Ibid.  460. 

TO  PERSONAL  PROPERTY. 

3.  In  joint  action,  no  recovery  can  be  had  for  injury  to  separate  prop- 
erty of  one.  In  a  joint  action  for  trespass  to  property  owned  jointly  by 
the  plaintiffs,  if  one  of  them  holds  any  of  the  property  in  his  own 
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right,  as  his  separate  property,  the  other  has  no  right  to  recover  dam- 
ages sustained  by  such  owner  in  its  being  seized,  unless  there  is  an 
arrangement  between  them  by  which  it  is  being  jointly  used  by  them, 
and  even  then  not  for  the  value  of  the  property,  but  simply  for  the 
injury  they  may  sustain  by  being  deprived  of  its  use.  Harms  v.  Bolem 
et  al.  460. 

TRUSTS  AND  TRUSTEES 
Whether  a  trust  arises. 

1.  Where  a  party  purchased  a  newspaper  and  printing  establish- 
ment,  and  gave  notes  therefor,  which  by  the  terms  of  the  contract  were 
to  be  placed  in  the  hands  of  a  third  party  to  collect,  and  apply  the  same 
to  the  payment  of  the  debts  of  such  printing  establishment,  pro  rata, 
the  notes  so  given  became  a  trust  fund  for  the  payment  of  such  debts, 
and  the  maker  thereof  could  not,  by  the  purchase  of  claims  against 
such  printing  establishment,  or  otherwise,  prevent  the  creditors  from 
sharing  pro  rata  in  that  fund.    Daugherty  v.  Monroe,  395. 

2.  But  a  note  given  by  the  same  party,  at  a  subsequent  time,  for  the 
purchase  of  the  subscription  list  of  such  newspaper,  which  was  deliv- 
ered to  the  payee,  and  no  agreement  made  as  to  what  purpose  said  note 
or  the  proceeds  thereof  were  to  be  applied,  will  not  become  a  trust  fund, 
and  there  is  no  reason  why  the  maker  thereof  may  not  purchase  out- 
standing notes  of  such  payee,  and  set  them  off  in  a  suit  brought  by 
them  upon  such  note.    Ibid.  395. 

Execution  op  trust. 

3.  Without  the  aid  of  a  court  of  chancery.  Where  the  owner  of  real 
estate  conveyed  the  same  voluntarily,  and  without  any  imposition,  undue 
influence  or  fraud,  to  another  (his  wife  joining  in  the  deed  and  releas- 
ing her  dower),  and  at  the  same  time  executed  his  will,  by  which  he 
devised  certain  sums  of  money  to  be  paid  at  specified  times  after  his 
death,  and  the  grantee  in  the  deed  received  the  same  with  instructions 
to  sell  the  land  after  the  death  of  the  grantor,  and  from  the  proceeds 
thereof  to  pay  the  legacies  named  in  the  will,  it  was  held,  in  such  a  case 
the  grantee  holds  the  legal  and  equitable  title  to  the  land,  and  can  sell 
and  convey  it  without  invoking  the  aid  of  a  court  of  equity  to  enable 
him  to  do  so,  and  when  he  has  done  so  there  is  no  reason  why  he  may 
not  dispose  of  the  proceeds  according  to  the  agreement  between  him 
and  the  grantor  at  the  time  the  deed  was  executed  as  well  without  a 
decree  of  court  as  with  one,  and  a  bill  filed  by  the  grantee  for  the  pur- 
pose of  obtaining  a  decree  for  that  purpose  should  be  dismissed.  Adams 
v.  Adams  et  al.  517. 

Statute  of  frauds. 

4.  When  declaration  of  trust  must  be  in  writing.  See  STATUTE 
OF  FRAUDS,  1. 
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TURNPIKE. 
Who  chargeable  with  toll. 

1.  Where  the  charter  of  a  turnpike  company  authorized  it  to  erect 
toll  gates  at  the  end  of  every  two  miles  of  its  road,  and  to  collect  toll  at 
such  toll  gates  at  not  to  exceed  certain  specified  rates  per  mile,  and  to 
stop  and  detain  persons  using  the  turnpike,  at  the  toll  gates,  until  they 
paid  the  toll,  it  was  held,  that  every  traveler  who  passed  a  toll  gate 
should  be  assumed  to  have  traveled  the  number  of  miles  that  the  next 
toll  gate  in  the  direction  whence  he  came  was  distant,  and  should  be 
chargeable  with  toll  for  that  distance,  and  that  a  person  traveling  on 
the  road  for  some  distance  between  toll  gates,  and  turning  into  another 
road  before  reaching  a  toll  gate,  in  good  faith,  and  not  for  the  purpose 
of  passing  by  a  toll  gate,  is  not  chargeable  with  toll.  Lincoln  Avenue 
and  Wiles  Centre  Gravel  Road  Co.  v.  Dawn,  299. 

USAGE  OF  TRACT. 

As  entering  into  contract  of  sale.     See  CONTRACTS,  20. 

YARIANCE. 

Between   allegation   and   proof.     See   PLEADING   AND   EVI- 
DENCE, 1,  2. 

VENUE. 
Change  of  venue. 

1.  Jurisdiction  of  court  to  hear  and  determine  motions.  The  statute 
allows  the  court  to  hear  and  determine  applications  for  changes  of  venue 
at  any  time  when  in  session,  and  it  matters  not  whether  the  court  is 
engaged  in  the  criminal,  the  law  or  the  chancery  docket,  it  may  grant 
or  refuse  such  order.    Peru  Coal  Co.  v.  Merrick,  112. 

2.  Jurisdiction  at  'part  of  term  set  apart  to  chancery  cases.  Where 
the  act  of  the  legislature  under  which  a  term  of  the  circuit  court  was 
held,  provided  that  the  first  two  weeks  of  the  term  should  be  devoted  to 
chancery  business,  the  court  had  jurisdiction,  during  the  first  two 
weeks  so  set  apart  to  chancery  business,  to  hear  and  determine  an  appli- 
cation for  a  change  of  venue  in  an  action  at  law.     Ibid.  112. 

WILLS. 
Married  women. 

1.  Have  power  to  make  a  will.  Under  the  statute  of  1845,  a  married 
woman  had  power  to  dispose  of  her  separate  estate,  as  distinguished 
from  her  property  generally;  and  since  the  passage  of  the  act  of  1861, 
entitled  "An  act  to  protect  married  women  in  their  separate  property," 
which  makes  all  the  property  of  a  married  woman  her  separate  estate, 
she  has  power  to  dispose  of  all  her  property  by  will,  the  same  as  any 
other  person.    In  re.  Tuller,  99. 
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Revocation  by  subsequent  marriage. 

2.  The  reason  why  marriage  revoked  a  will  of  a  feme  sole  at  com- 
mon law  being/that  a  will  is,  in  its  nature,  ambulatory,  and  a  married 
woman  having  no  power  to  make  a  will,  her  marriage  would  destroy 
its  ambulatory  character,  does  not  exist  since  the  passage  of  the  act  of 
1861,  making  all  her  property  her  separate  estate,  which,  by  the  act  of 
1845,  she  has  power  to  dispose  of  by  will ;  and  the  further  reason  given, 
that  marriage  of  a  feme  sole  is  such  an  entire  change  in  her  condition 
and  relations  that  it  works  a  revocation  of  her  will,  equally  fails,  as, 
since  the  act  of  1861,  her  marriage  works  no  essential  change  in  her 
condition  and  relations  as  respects  her  property.  It  therefore  follows 
that,  since  the  act  of  1861,  the  will  of  a  feme  sole  is  not  revoked  by  mar- 
riage, the  reason  of  the  rule  no  longer  existing,  and  in  this  respect 
her  will  stands  on  the  same  footing  with  the  will  of  a  man.  In  re. 
Tuller,  99. 

3.  Where  a  widow,  who  had  three  children,  executed  a  will  in  1869, 
and  afterwards,  and  during  the  same  year,  married,  and,  in  1874,  died, 
having  made  no  other  will,  and  having  had  no  children  by  her  last 
marriage,  leaving  her  three  children  by  her  first  marriage  surviving 
her,  it  was  held,  that  there  was  no  revocation  of  her  will  by  her  mar- 
riage.   Ibid.  99. 

4.  Act  of  1872  in  regard  to  revocation  of  wills  oy  marriage.  The 
enactment  which  went  into  force  July  1st,  1872,  that  "  a  marriage  shall 
be  deemed  a  revocation  of  a  prior  will,"  was  prospective  in  effect,  and 
had  reference  only  to  marriages  which  should  take  place  thereafter,  and 
did  not  apply  to  marriages  which  had  been  had  prior  to  the  passage  of 
the  act.    Ibid.  99. 

WITNESSES. 
Competency. 

1.  Of  party — statute  construed.  Each  of  the  causes  enumerated  in 
the  second  section  of  the  act  in  regard  to  evidence  and  depositions  in 
civil  cases,  in  force  July  1,  1872,  as  disqualifying  any  party  or  person 
interested  in  the  result  of  a  suit  as  a  witness  therein,  stands  by  itself, 
and  the  exceptions  therein  contained  apply  to  such  of  them  as  they  are 
at  all  applicable  to  separately,  in  the  order  they  are  stated.  Stone  v. 
Cook,  424. 

2.  The  intent  of  the  law  is,  that  no  person  .directly  interested,  etc., 
shall  be  allowed  to  testify  where  the^  adverse  party  sues  or  defends  as 
the  executor,  administrator,  heir,  legatee  or  devisee  of  any  deceased 
person,  except  as  to  facts  occurring  subsequent  to  the  death  of  the  de- 
ceased; to  those  he  may  testify;  but  if  the  adverse  party  sues  or  de- 
fends as  guardian  or  trustee  for  such  heir,  legatee  or  devisee,  then  the 
additional  restriction  is  imposed,  that  such  facts  shall  have  occurred  not 
only  subsequent  to  the  death  of  the  deceased,  but  also  after  such  heir, 
legatee  or  devisee  shall  have  attained  his  or  her  majority.    Ibid.  424. 
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3.  Of  party,  where  opposite  party  is  described  as  administrator  in  the 
pleadings.  The  fact  that  a  plaintifl  describes  himself  as  an  adminis- 
trator, will  not  cut  off  the  defendant  from  being  a  witness  where  it 
appears  that  the  plaintiff  could  maintain  the  suit  in  his  own  name,  and 
that  it  was  unnecessary  for  him  to  describe  himself  as  administrator. 
Roberts  et  al.  v.  Pierce,  Admr.  378. 

4.  Daughter  in  suit  against  father's  estate.  A  daughter,  who  lias 
been  provided  for  in  her  father's  will  so  as  to  have  no  interest  in  the  re 
suit  of  a  suit  against  the  executor  of  her  father's  estate  upon  a  note 
made  by  him  in  his  lifetime,  is  a  competent  witness  in  such  suit,  as  is 
her  husband.    Kent,  Admr.  v.  Mason,  Exr.,  540. 

5.  Of  wife  as  a  witness  for  her  husband.  In  an  action  of  trespass  by 
the  husband,  against  a  stranger,  for  taking  and  carrying  away  the  goods 
of  the  husband,  his  wife  is  not  a  competent  witness  in  his  behalf. 
Hayes  et  al.  v.  Parmalee,  563. 

Impeachment. 

6.  An  instruction,  "that  if  the  jury  believe  that  a  witness  has  wil 
fully  made  statements  in  any  matter  material  to  the  issue,  then  the  evi- 
dence of  such  witness  may  be  rejected  and  utterly  disregarded,  except 
so  far  as  corroborated  by  other  testimony,"  is  manifestly  wrong.  Harms 
v.  Solem  et  al.  460. 

7.  Contradictory  statements  on  cross-examination.  In  such  case,  the 
fact  that  the  testimony  of  the  defendant,  on  his  cross-examination, 
might  be  reasonably  construed  as  impeaching  that  given  in  his  direct 
examination,  is  not  sufficient  ground  for  saying  that  the  jury  were 
clearly  wrong  in  crediting  the  latter.  It  is  not  sufficient  that  such  a 
construction  might  reasonably  be  given  to  the  testimony.  Unless  it 
must  necessarily  be  given  it,  it  can  not  be  said  the  jury  were  clearly 
wrong  in  construing  it  as  they  did.    Gilbert  v.  Bone,  341. 

Credibility. 

8.  Is  a  matter  for  the  jury  to  determine.  The  credibility  of  wit- 
nesses is  a  question  for  the  jury,  and  where  a  defendant  in  a  suit  swears 
to  the  truth  of  a  plea,  and  afterwards  testifies  to  a  state  of  facts  materi- 
ally different  from  those  contained  in  his  plea,  and  the  jury  find  con- 
trary to  his  testimony,  and  there  is  evidence  to  sustain  the  verdict,  it 
will  not  be  disturbed.    Hunter  et  al.  v.  Hartsook,  14. 

9.  The  credibility  of  witnesses  is  always  a  question  for  the  jury. 
And  where  the  plaintiff  testifies  to  one  state  of  facts,  and  the  defendant 
to  another  and  different  state  of  facts,  and  the  result  of  the  case  depends 
to  a  great  extent  upon  their  veracity,  it  is  for  the  jury  to  determine, 
from  their  appearance  on  the  stand,  their  manner  of  testifying,  etc., 
which  they  will  believe.  And  when  they  have  done  so  their  finding 
will  not  be  disturbed.    Stampofski  v.  Steffens,  303. 

45— 79th  III. 


